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The 97th Constitutional Amendment Act (2011) 

• Fundamental right: Article 19 (1) (c) as ‘Right to form cooperatives.’ 
 

• Directive Principle of State Policy: Art. 43-B “The state shall 
endeavour to promote voluntary formation, democratic control, 
autonomous functioning and professional management of 
cooperative societies”. 
 

• Part IX-B: “The Co-operative Societies” (Articles 243-ZH to 243-ZT). 

 

• State List: State Subject under entry No.32 (7th schedule) of the of 
the Constitution of India 







Issues 

 

• a definite restriction has been imposed upon the 
State Legislatures regarding fixation of 
maximum number of Directors of a Co-
Operative Society which shall not exceed 
twenty-one;  

• the duration of the term of office of the elected 
members of the board and its office bearers has 
been fixed to be five years.  

• Conditions related to conduct of elections, time-
period of audits, filing of financial accounts etc., 
were also introduced.  

• Further, Part IX B prescribed the acts which 
would be offences relating to the co-operative 
societies. 

• In short, Part IX B laid down several mandates, 
from which the State Legislature cannot deviate 
from. 

 





• the amendments had the effect of Parliament encroaching into the domain 
of state legislatures. 

• "…in spite of the fact that the law elating to Co-Operative Societies is still 
in the List II of the 7th Schedule, without bringing the subject of Co-
Operative Societies either into List I or List III, by way of this amendment, 

the Parliament has controlled the said power without complying with the 
provisions of Article 368 (2) of the Constitution by taking ratification of the 
majority of the State Legislatures", the Court observed. 

• The High Court opined that it was an indirect way of shifting the subject of 
cooperative societies to the Union List or Concurrent List from the State 
List. 

• Such a shifting of subject out of state list would have required the 
ratification by majority of the states. 



• The Supreme Court on upheld a 2013 judgment of the Gujarat High Court 
which struck down the provisions of the Constitution (97th Amendment) Act 

2011 to the extent it introduced Part IX B in the Constitution to deal with co-
operative societies. 

 

• A 3-judge bench comprising Justices Rohinton Nariman, KM Joseph and 
BR Gavai dismissed the appeals filed by the Union of India against the 
judgment of the Gujarat High Court.  



• The bench unanimously held that the 97th Constitutional Amendment 

required ratification by at least one-half of the state legislatures as per 
Article 368(2) of the Constitution, since it dealt with a entry which was an 
exclusive state subject (co-operative societies).  

 

 

• Since such ratification was not done in the case of the 97th Constitutional 

amendment, it was liable to be struck down. 



• There was a split in the bench on the point whether Part IX B will survive 

with respect to multi-state co-operative societies.  

 

• While the majority comprising Justices Nariman and Gavai upheld those 

provisions of Part IX B which deal with multi-state co-operative societies by 

applying the doctrine of severability,  

Split in the bench on the point of multi-state 

cooperative societies 



"…what could not be achieved except by complying with the provisions of 

Article 368 (2) of the Constitution, the self-same purpose has been sought 

to be achieved by the amendment impugned in this writ-application without 

complying with the provisions of Article 368 (2) of the Constitution", the 

High Court division bench of the then Chief Justice Bhaskar Bhattacharya 

and Justice J B Pardiwala held. 



"..a constitutional authority cannot do indirectly what it is not permitted to 

do directly", the Court observed. 

 

Therefore, the Gujarat High Court struck down the provisions of Part IX B 

introduced by the Constitution (97th Amendment) Act 2011 to the extent 

they  related to co-operative societies. 

 



Arguments by Centre in SC 

1. The power of Parliament to amend the constitution is not 

circumscribed by the allocation of legislative entries as per Article 

246 read with Seventh Schedule. Constituent power of the 

Parliament is different from its legislative power. 

2. Part IX B did not impact state's legislative power. 

3. Article 368 lays down the procedure for amendment and a deviation 

from it will not amount to violation of basic structure. 



But Court upheld 

• Validity of Provisions related to Multi State Cooperative 
Societies: 

• It did not strike down the portions of Part IXB of the Amendment 
concerning ‘Multi State Co-operative Societies (MSCS)’ due to 
the lack of ratification. 

• When it comes to MSCS with objects not confined to one State, 
the legislative power would be that of the Union of India which is 
contained in Entry 44 List I (Union List). 

• It is declared that Part IXB of the Constitution is operative only 
insofar as it concerns multi-State cooperative societies both 
within the various States and in the Union Territories. 
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