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Protection of Interests of 
Minorities 
• Article 29 provides that any section of the 
citizens residing in any part of India having a 
distinct language, script or culture of its own, 
shall have the right to conserve the same. 
Further, no citizen shall be denied admission into 
any educational institution maintained by the 
State or receiving aid out of State funds on 
grounds only of religion, race, caste, or language. 
The first provision protects the right of a group 
while the second provision guarantees the right 
of a citizen as an individual irrespective of the 
community to which he belongs.  



• Article 29 grants protection to both 
religious minorities as well as linguistic 
minorities. However, the Supreme Court 
held that the scope of this article is not 
necessarily restricted to minorities only, as 
it is commonly assumed to be. This is 
because of the use of words ‘section of 
citizens’ in the Article that include 
minorities as well as majority. The Supreme 
Court also held that the right to conserve 
the language includes the right to agitate 
for the protection of the language. Hence, 
the political speeches or promises made for 
the conservation of the language of a 
section of the citizens does not amount to 
corrupt practice under the Representation 
of the People Act, 1951. 





Right of Minorities to Establish and Administer Educational 
Institutions 
• Article 30 grants the following rights to minorities, whether 
religious or linguistic:  

• (a) All minorities shall have the right to establish and administer 
educational institutions of their choice.  

• (b) The compensation amount fixed by the State for the 
compulsory acquisition of any property of a minority educational 
institution shall not restrict or abrogate the right guaranteed to 
them. This provision was added by the 44th Amendment Act of 
1978 to protect the right of minorities in this regard. The Act 
deleted the right to property as a Fundamental Right (Article 31).  

• (c) In granting aid, the State shall not discriminate against any 
educational institution managed by a minority. 



•Thus, the protection 
under Article 30 is confined 
only to minorities (religious 
or linguistic) and does not 
extend to any section of 
citizens (as under Article 
29). However, the term 
‘minority’ has not been 
defined anywhere in the 
Constitution. 



• The right under Article 30 also includes the 
right of a minority to impart education to its 
children in its own language. Minority 
educational institutions are of three types: (a) 
institutions that seek recognition as well as aid 
from the State; (b) institutions that seek only 
recognition from the State and not aid; and (c) 
institutions that neither seek recognition nor aid 
from the State. The institutions of first and 
second type are subject to the regulatory power 
of the state with regard to syllabus prescription, 
academic standards, discipline, sanitation, 
employment of teaching staff and so on. The 
institutions of third type are free to administer 
their affairs but subject to operation of general 
laws like contract law, labour law, industrial law, 
tax law, economic regulations, and so on. 



 



• A mere declaration of fundamental 
rights in the Constitution is 
meaningless, useless and worthless 
without providing an effective 
machinery for their enforcement, if 
and when they are violated. Hence, 
Article 32 confers the right to 
remedies for the enforcement of the 
fundamental rights of an aggrieved 
citizen. In other words, the right to get 
the Fundamental Rights protected is in 
itself a fundamental right. 



 

The Supreme Court has ruled 
that Article 32 is a basic 
feature of the Constitution. 
Hence, it cannot be abridged 
or taken away even by way of 
an amendment to the 
Constitution 



 

It contains the following four provisions:  

(a)The right to move the Supreme Court by appropriate proceedings for 
the enforcement of the Fundamental Rights is guaranteed.  

(b)(b) The Supreme Court shall have power to issue directions or orders 
or writs for the enforcement of any of the fundamental rights. The 
writs issued may includehabeas corpus, mandamus, prohibition, 
certiorari and quowarranto.  

(c)(c) Parliament can empower any other court to issue directions, 
orders and writs of all kinds. However, this can be done without 
prejudice to the above powers conferred on the Supreme Court. Any 
other court here does not include high courts because Article 226 has 
already conferred these powers on the high courts.  

(d)(d) The right to move the Supreme Court shall not be suspended 
except as otherwise provided for by the Constitution. 



 

Only the Fundamental Rights guaranteed by the 
Constitution can be enforced under Article 32 
and not any other right like non-fundamental 
constitutional rights, statutory rights, customary 
rights and so on. The violation of a fundamental 
right is the sine qua non for the exercise of the 
right conferred by Article 32. In other words, the 
Supreme Court, under Article 32, cannot 
determine a question that does not involve 
Fundamental Rights 



• In case of the enforcement of 
Fundamental Rights, the jurisdiction 
of the Supreme Court is original but 
not exclusive. It is concurrent with the 
jurisdiction of the high court under 
Article 226. It vests original powers in 
the high court to issue directions, 
orders and writs of all kinds for the 
enforcement of the Fundamental 
Rights. It means when the 
Fundamental Rights of a citizen are 
violated, the aggrieved party has the 
option of moving either the high court 
or the Supreme Court directly. 



WRITS—TYPES AND SCOPE 
• The Supreme Court (under Article 32) 
and the high courts (under Article226) 
can issue the writs of habeas corpus, 
mandamus, prohibition, certiorari and 
quo-warranto. Further, the Parliament 
(under Article 32) can empower any 
other court to issue these writs. Since no 
such provision has been made so far, 
only the Supreme Court and the high 
courts can issue the writs and not any 
other court. Before 1950, only the High 
Courts of Calcutta, Bombay and Madras 
had the power to issue the writs. Article 
226 now empowers all the high courts to 
issue the writs. 



• The writ jurisdiction of the Supreme Court differs from that of 
a high court in three respects: 

• The Supreme Court can issue writs only for the enforcement 
of fundamental rights whereas a high court can issue writs not 
only for the enforcement of Fundamental Rights but also for 
any other purpose. The expression ‘for any other purpose’ 
refers to the enforcement of an ordinary legal right. Thus, the 
writ jurisdiction of the Supreme Court, in this respect, is 
narrower than that of high court. 

• The Supreme Court can issue writs against a person or 
government throughout the territory of India whereas a high 
court can issue writs against a person residing or against a 
government or authority located within its territorial 
jurisdiction only or outside its territorial jurisdiction only if the 
cause of action arises within its territorial jurisdiction.  Thus, 
the territorial jurisdiction of the Supreme Court for the purpose 
of issuing writs is wider than that of a high court. 

• A remedy under Article 32 is in itself a Fundamental Right 
and hence, the Supreme Court may not refuse to exercise its 
writ jurisdiction. On the other hand, a remedy under Article 226 
is discretionary and hence, a high court may refuse to exercise 
its writ jurisdiction. 



Habeas Corpus 
• It is a Latin term which literally means ‘to have 
the body of’. It is an order issued by the court to 
a person who has detained another person, to 
produce the body of the latter before it. The 
court then examines the cause and legality of 
detention. It would set the detained person 
free, if the detention is found to be illegal. Thus, 
this writ is a bulwark of individual liberty against 
arbitrary detention. The writ of habeas corpus 
can be issued against both public authorities as 
well as private individuals.  

• The writ, on the other hand, is not issued 
where the (a) detention is lawful,  

• (b) the proceeding is for contempt of a 
legislature or a court,  

• (c) detention is by a competent court, and  

• (d) detention is outside the jurisdiction of the 
court. 



Mandamus 

• It literally means ‘we command’. It is a command 
issued by the court to a public official asking him to 
perform his official duties that he has failed or 
refused to perform. It can also be issued against any 
public body, a corporation, an inferior court, a 
tribunal or government for the same purpose. The 
writ of mandamus cannot be issued (a) against a 
private individual or body; (b) to enforce 
departmental instruction that does not possess 
statutory force; (c) when the duty is discretionary 
and not mandatory; (d) to enforce a contractual 
obligation; (e) against the president of India or the 
state governors; and (f) against the chief justice of a 
high court acting in judicial capacity. 



Prohibition 

• Literally, it means ‘to forbid’. It is issued 
by a higher court to a lower court or 
tribunal to prevent the latter from 
exceeding its jurisdiction or usurping a 
jurisdiction that it does not possess. Thus, 
unlike mandamus that directs activity, the 
prohibition directs inactivity.The writ of 
prohibition can be issued only against 
judicial and quasijudicial authorities. It is 
not available against administrative 
authorities, legislative bodies, and private 
individuals or bodies. 



• Certiorari In the literal sense, it means ‘to be 
certified’ or ‘to be informed’. It is issued by a 
higher court to a lower court or tribunal either to 
transfer a case pending with the latter to itself or 
to squash the order of the latter in a case. It is 
issued on the grounds of excess of jurisdiction or 
lack of jurisdiction or error of law. Thus, unlike 
prohibition, which is only preventive, certiorari is 
both preventive as well as curative. Previously, the 
writ of certiorari could be issued only against 
judicial and quasi-judicial authorities and not 
against administrative authories. However, in 
1991, the Supreme Court ruled that the certiorari 
can be issued even against administrative 
authorities affecting rights of individuals. Like 
prohibition, certiorari is also not available against 
legislative bodies and private individuals or bodies. 



• Quo-Warranto In the literal sense, it 
means ‘by what authority or warrant’. It 
is issued by the court to enquire into the 
legality of claim of a person to a public 
office. Hence, it prevents illegal 
usurpation of public office by a person. 
The writ can be issued only in case of a 
substantive public office of a permanent 
character created by a statute or by the 
Constitution. It cannot be issued in cases 
of ministerial office or private office. 
Unlike the other four writs, this can be 
sought by any interested person and not 
necessarily by the aggrieved person. 



ARMED FORCES AND FUNDAMENTAL RIGHTS 

• Article 33 empowers the Parliament to 
restrict or abrogate the fundamental rights 
of the members of armed forces, para-
military forces, police forces, intelligence 
agencies and analogous forces. The 
objective of this provision is to ensure the 
proper discharge of their duties and the 
maintenance of discipline among them. 
The power to make laws under Article 33 
is conferred only on Parliament and not on 
state legislatures. Any such law made by 
Parliament cannot be challenged in any 
court on the ground of contravention of 
any of the fundamental rights. 







MARTIAL LAW AND 
FUNDAMENTAL RIGHTS 
• Article 34 provides for the restrictions on fundamental 
rights while martial law is in force in any area within the 
territory of India. It empowers the Parliament to 
indemnify any government servant or any other person for 
any act done by him in connection with the maintenance 
or restoration of order in any area where martial law was 
in force. The Parliament can also validate any sentence 
passed, punishment inflicted, forfeiture ordered or other 
act done under martial law in such area. The Act of 
Indemnity made by the Parliament cannot be challenged 
in any court on the ground of contravention of any of the 
fundamental rights. 



EFFECTING CERTAIN FUNDAMENTAL RIGHTS Article 35 

 
lays down that the power to make laws, to give effect to 
certain specified fundamental rights shall vest only in the 
Parliament and not in the state legislatures. This provision 
ensures that there is uniformity throughout India with regard 
to the nature of those fundamental rights and punishment for 
their infringement. 

 

It should be noted that Article 35 extends the competence of 
the Parliament to make a law on the matters specified above, 
even though some of those matters may fall within the 
sphere of the state legislatures (i.e., State List) 



• Originally, the right to property was one of 
the seven fundamental rights under Part III of 
the Constitution. It was dealt by Article 
19(1)(f) and Article 31. Article 19(1)(f) 
guaranteed to every citizen the right to 
acquire, hold and dispose of property. Article 
31, on the other hand, guaranteed to every 
person, whether citizen or non-citizen, right 
against deprivation of his property. It 
provided that no person shall be deprived of 
his property except by authority of law. It 
empowered the State to acquire or 
requisition the property of a person on two 
conditions: (a) it should be for public 
purpose, and (b) it should provide for 
payment of compensation (amount) to the 
owner 



 

Since the commencement of the Constitution, the Fundamental 
Right to Property has been the most controversial. It has caused 
confrontations between the Supreme Court and the Parliament. 
It has led to a number of Constitutional amendments, that is, 1st, 
4th, 7th, 25th, 39th, 40th and 42nd Amendments. Through these 
amendments, Articles 31A, 31B and 31C have been added and 
modified from time to time to nullify the effect of Supreme Court 
judgements and to protect certain laws from being challenged on 
the grounds of contravention of Fundamental Rights. Most of the 
litigation centred around the obligation of the state to pay 
compensation for acquisition or requisition of private property. 



• Therefore, the 44th Amendment Act 
of 1978 abolished the right to 
property as a Fundamental Right by 
repealing Article 19(1)(f) and Article 
31 from Part III. Instead, the Act 
inserted a new Article 300A in Part XII 
under the heading ‘Right to Property’. 
It provides that no person shall be 
deprived of his property except by 
authority of law. Thus, the right to 
property still remains a legal right or a 
constitutional right, though no longer 
a fundamental right. It is not a part of 
the basic structure of the 
Constitution. 



• The right to property as a legal right (as 
distinct from the Fundamental Rights) has 
the following implications: (a) It can be 
regulated ie, curtailed, abridged or modified 
without constitutional amend-ment by an 
ordinary law of the Parliament. (b) It protects 
private property against executive action but 
not against legislative action. (c) In case of 
violation, the aggrieved person cannot 
directly move the Supreme Court under 
Article 32 (right to constitutional remedies 
including writs) for its enforcement. He can 
move the High Court under Article 226. (d) 
No guaranteed right to compensation in case 
of acquisition or requisition of the private 
property by the state. 



 

Saving of Laws Providing for Acquisition of Estates, etc. Article 
31A16 saves five categories of laws from being challenged and 
invalidated on the ground of contravention of the fundamental 
rights conferred by Article 14 (equality before law and equal 
protection of laws) and Article 19 (protection of six rights in 
respect of speech, assembly, movement, etc.). They are related to 
agricultural land reforms, industry and commerce and include the 
following: (a) Acquisition of estates 17 and related rights by the 
State; (b) Taking over the management of properties by the State; 
(c) Amalgamation of corporations; (d) Extinguishment or 
modification of rights of directors or shareholders of corporations; 
and (e) Extinguishment or modification of mining leases. Article 
31A does not immunise a state law from judicial review unless it 
has been reserved for the president’s consideration and has 
received his assent. 



 

Validation of Certain Acts and Regulations Article 31B saves the 
acts and regulations included in the Ninth Schedule 18 from being 
challenged and invalidated on the ground of contravention of any 
of the fundamental rights. Thus, the scope of Article 31B is wider 
than Article 31A. Article 31B immunises any law included in the 
Ninth Schedule from all the fundamental rights whether or not 
the law falls under any of the five categories specified in Article 
31A. 

However, in a significant judgement delivered in I.R. Coelho case 
18a (2007), the Supreme Court ruled that there could not be any 
blanket immunity from judicial review of laws included in the 
Ninth Schedule. 



 

. Saving of Laws Giving Effect to Certain Directive Principles Article 31C, as 
inserted by the 25th Amendment Act of 1971, contained the following two 
provisions:  

(a) No law that seeks to implement the socialistic directive principles 
specified in Article 39(b)  or (c)  shall be void on the ground of 
contravention of the fundamental rights conferred by Article 14 (equality 
before law and equal protection of laws) or Article 19 (protection of six 
rights in respect of speech, assembly, movement, etc.) 

(b) (b) No law containing a declaration that it is for giving effect to such policy 
shall be questioned in any court on the ground that it does not give effect 
to such a policy. In the Kesavananda Bharati case 23 (1973), the Supreme 
Court declared the above second provision of Article 31C as 
unconstitutional and invalid on the ground that judicial review is a basic 
feature of the Constitution and hence, cannot be taken away. However, 
the above first provision of Article 31C was held to be constitutional and 
valid. 



 

Excessive Limitations 

No Social and Economic Rights 

No Clarity 

No Permanency 

Suspension During Emergency 

Expensive Remedy 

Preventive Detention 



 

Besides the Fundamental Rights included in Part III, there are 
certain other rights contained in other parts of the 
Constitution. These rights are known as constitutional rights 
or legal rights or non-fundamental rights.  

They are: 1. No tax shall be levied or collected except by 
authority of law (Article 265 in Part XII).  

2. No person shall be deprived of his property save by 
authority of law (Article 300-A in Part XII).  

3. Trade, commerce and intercourse throughout the territory 
of India shall be free (Article 301 in Part XIII). 

4. The elections to the Lok Sabha and the State Legislative 
Assembly shall be on the basis of adult suffrage (Article 326 in 
Part XV). 




