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• Review 

• Restraint 

• Activism/dynamism 

• Adventurism 

• Overreach 

The judiciary plays an important role 

in upholding and promoting the 

rights of citizens in a country. The 

active role of the judiciary in 

upholding the rights of citizens and 

preserving the constitutional and 

legal system of the country is known 

as judicial activism.  

This entails, sometimes overstepping 

into the territories of the executive. 

One should know the judicial 

overreach is an aggravated version of 

judicial activism.  



 

The concept of judicial activism originated and developed in the 
USA.  

 

In India, the doctrine of judicial activism was introduced in 
mid1970s. Justice V.R. Krishna Iyer, Justice P.N. Bhagwati, Justice O. 
Chinnappa Reddy and Justice D.A. Desai laid the foundations of 
judicial activism in the country. 

 

India has a recent history of judicial activism, originating after the 
Emergency in India which saw attempts by the Government to 
control the judiciary. Public Interest Litigation was thus an 
instrument devised by the courts to reach out directly to the 
public, and take cognizance though the litigant may not be the 
victim. "Suo motu" cognizance allows the courts to take up such 
cases on its own. The trend has been supported as well criticized 



MEANING OF JUDICIAL ACTIVISM 

 Judicial activism denotes the proactive role played by 
the judiciary in the protection of the rights of citizens 
and in the promotion of justice in the society. In 
other words, it implies the assertive role played by 
the judiciary to force the other two organs of the 
government (legislature and executive) to discharge 
their constitutional duties.  

Judicial activism is also known as “judicial 
dynamism”. It is the antithesis of “judicial restraint”, 
which means the self-control exercised by the 
judiciary 



 

Judicial activism is defined in the following way:  

1.“Judicial activism is a way of exercising judicial power 
that motivates judges to depart from normally 
practised strict adherence to judicial precedent in 
favour of progressive and new social policies. It is 
commonly marked by decision calling for social 
engineering, and occasionally these decisions 
represent intrusion in the legislative and executive 
matters”. 

2. “Judicial activism is the practice in the judiciary of 
protecting or expanding individual rights through 
decisions that depart from established precedent, or 
are independent of, or in opposition to supposed 
constitutional or legislation intent” 



 

“Judicial activism is a philosophy of judicial 
decision-making whereby judges allow their 
personal views about public policy, among 
other factors, to guide their decisions”. 
5. “Judicial activism is a procedure to evolve 
new principles, concepts, maxims, formulae 
and relief to do justice or to expand the 
standing of the litigant and open the door 
ofcourts for needy or to entertain litigation 
affecting the entire society or a section of it” 



 

The concept of judicial activism is closely 
related to the concept of Public Interest 
Litigation (PIL).  

It is the judicial activism of the Supreme Court 
which is the major factor for the rise of PIL. In 
other words,  

PIL is an outcome of judicial activism. In fact, 
PIL is the most popular form (or manifestation) 
of judicial activism 



JUDICIAL REVIEW AND JUDICIAL ACTIVISM 

 
The concept of judicial activism is inherent in judicial review, which 
empowers the court to uphold the constitution and declare the 
laws and action inconsistent with the constitution as void. 

 Judicial activism is necessary for ensuring proper discharge of 
duties by other organs. 

3. The term “judicial activism” came into currency some time in the 
twentieth century to describe the act of judicial legislation i.e., 
judges making positive law.  

However, there is no standard definition of the term “judicial 
activism”. As a whole it can be said that judicial activism stresses the 
importance of judicial review and a powerful judiciary in the 
protection and promotion of certain core rights 





JUSTIFICATION OF JUDICIAL ACTIVISM 

 , the reasons for judicial activism are as follows: (i) There 
is near collapse of the responsible government, when 
the Legislature and Executive fail to discharge their 
respective functions. This results in erosion of the 
confidence in the Constitution and democracy amongst 
the citizens.  

(ii) The citizens of the country look up to the judiciary 
for the protection of their rights and freedoms. This 
leads to tremendous pressure on judiciary to step in aid 
for the suffering masses. 

  



 

(iii) Judicial Enthusiasm, that is, the judges like to 
participate in the social reforms that take place in 
the changing times. It encourages the Public Interest 
Litigation and liberalises the principle of ‘Locus 
Standi’.  
(iv) Legislative Vacuum, that is, there may be certain 
areas, which have not been legislated upon. It is 
therefore, upon court to indulge in judicial 
legislation and to meet the changing social needs.  

(v) The Constitution of India has itself adopted 
certain provisions, which gives judiciary enough 
scope to legislate or to play an active role. 

 





APPREHENSIONS OF JUDICIAL ACTIVISM 

 typology of fears which are generated by judicial activism.  

1.Ideological fears: (Are they usurping powers of the 
legislature, the executive or of other autonomous 
institutions in a civil society?)  

2.2. Epistemic fears: (Do they have enough knowledge in 
economic matters of a Manmohan Singh, in scientific 
matters of the Czars of the atomic energy establishment, 
the captains of the Council of Scientific and Industrial 
Research, and so on?)  

3.3. Management fears: (Are they doing justice by adding 
this kind of litigation work load to a situation of staggering 
growth of arrears?) 



 

4. Legitimation fears: (Are not they causing depletion of 
their symbolic and instrumental authority by passing 
orders in public interest litigation which the executive 
may bypass or ignore? Would not the people’s faith in 
judiciary, a democratic recourse, be thus eroded?)  

5. Democratic fears: (Is a profusion of public interest 
litigation nurturing democracy or depleting its potential 
for the future?)  

6. Biographic fears: (What would be my place in national 
affairs after superannuation if I overdo this kind of 
litigation?) 



Meaning of Judicial Restraint 

 
Judicial activism and judicial restraint are the two alternative 
judicial philosophies  

Those who subscribe to judicial restraint contend that the 
role of judges should be scrupulously limited; their job is 
merely to say what the law is, leaving the business of 
lawmaking where it properly belongs, that is, with the 
legislators and the executives. 

 Under no circumstances, moreover, should judges allow their 
personal political values and policy agendas to colour their 
judicial opinions. This view holds that the ‘original intent’ of 
the authors of the constitution and its amendments is 
knowable, and must guide the courts 



Assumptions of Judicial Restraint 

the doctrine of judicial restraint is based on the following 
six assumptions :  

1.The Court is basically undemocratic because it is 
nonelective and presumably non-responsive to the 
popular will. Because of its alleged oligarchic 
composition the court should defer wherever possible 
to the ‘more’ democratic branches of government. 

2. 2. The questionable origins of the great power of 
judicial review, a power not specifically granted by the 
Constitution. 

3. 3. The doctrine of separation of powers. 



Supreme Court Observations 

 

the Supreme Court of India called for judicial restraint and asked 
courts not to take over the functions of the legislature or the 
executive, saying there is a broad separation of powers under 
the Constitution and each organ of the state must have respect 
for others and should not encroach on others’ domain. 
 

Judicial activism must not become judicial adventurism, the 
Bench warned the courts Adjudication must be done within the 
system of historically validated restraints and conscious 
minimisation of judges’ preferences. “The courts must not 
embarrass administrative authorities and must realise that 
administrative authorities have expertise in the field of 
administration while the court does not.” 



 

If the legislature or the executive was not functioning 
properly, it was for the people to correct the defects by 
exercising their franchise properly in the next elections and 
voting for candidates who would fulfil their expectations or 
by other lawful methods, e.g., peaceful demonstrations.  

 

 “The remedy is not in the judiciary taking over the 
legislative or the executive functions, because that will not 
only violate the delicate balance of power enshrined in the 
Constitution but also (because) the judiciary has neither 
the expertise nor the resources to perform these functions. 




