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Appointment 

The Constitution alludes to the 
procedure of appointment of judges to 
the SC and HCs in Article 124 and 
Article 217 respectively. 

 
 

 







Doctrine of 
Checks and 

Balances 

Judiciary appointed 

by Executive 

Judiciary removed 

by Legislature 



term “in consultation” imply? 
 

• Consultation in Article 124 & 217, does not talk about the 
binding nature of the Court’s communication 

 

• Hence, the collegium system took birth 

 

 

 



The Long 
Tussle of 

Judiciary and 
Executive 



What is 
Collegium 

appointment and transfer of 

judges  

evolved through judgments 

of the Supreme Court 

Taking away power of 

Parliament  to appoint Judges 



Birth of 
Collegium 

through Case 
Laws 

• Also known as First Judges Case (SP Gupta vs 
UOI)  

 

• the apex court held (4-3) that in the 
appointment of a judge of the Supreme Court or 
the High Court, the word “consultation” in Article 
124(2) and in Article 217(1) of the Constitution 
does not mean “concurrence”.  
 

• In case of a disagreement, the “ultimate power” 
would rest with the Union Government and not 
the CJI,  

 

• Hence, in The First Judges Case the apex court 
acted against its own interests. 

 
 

 



SECOND 
JUDGES CASE 

(7:2) 

• Supreme Court Advocates-on-Record 
Association Vs Union of India, 1993,  

 

• a nine-judge Constitution Bench overruled 
the decision in S P Gupta, and devised a 
specific procedure called ‘Collegium System’ 
for the appointment and transfer of judges in 
the higher judiciary. 

 

• It was this judgment that was sought to be 
reviewed in the petition filed by the National 
Lawyers’ Campaign for Judicial 
Transparency and Reforms. 

 



Court’s 
Contention 

• Top court must act in “protecting the 
integrity and guarding the independence 
of the judiciary”,  
 

• It added that although it was open to the 
executive to ask the collegium to 
reconsider the matter if it had an 
objection to the name recommended, if, 
on reconsideration, the collegium 
reiterated the recommendation, the 
executive was bound to make the 
appointment. 



Then, What 
is Collegium 

• While the court already made it clear that 
the CJI would have the final say and that 
the President’s recommendation was 
non-binding,  

• the court also expanded that 
appointments would be decided by the 
CJI  

• and the two most-senior judges after the 
CJI in the SC when it comes to 
appointing SC judges;  

• the two most senior judges of the 
respective HC when it comes to 
appointing judges to that particular HC. 



THIRD JUDGES CASE 

• In 1998, President K R Narayanan issued a Presidential 
Reference to the Supreme Court over the meaning of the term 
“consultation” under Article 143 of the Constitution (advisory 
jurisdiction).  

• The question was whether “consultation” required consultation 
with a number of judges in forming the CJI’s opinion, or whether 
the sole opinion of CJI could by itself constitute a “consultation”. 

• In response, the Supreme Court laid down nine guidelines for 
the functioning of the coram for appointments and transfers – 
this has come to be the present form of the collegium, and has 
been prevalent ever since. 

 



THIRD JUDGES CASE 

• This opinion laid down that the recommendation should be 
made by the CJI and his four seniormost colleagues, instead of 
two.  

 

• It also held that Supreme Court judges who hailed from the 
High Court for which the proposed name came, should also be 
consulted. 

• It was also held that even if two judges gave an adverse 
opinion, the CJI should not send the recommendation to the 
government. 

 



SC guidelines on Appointments 

1.     The term “consultation” with the Chief Justice of India in Articles 124 
(2), 217(1) and 222 (1) requires consultation with a plurality of judges in the 
formation of the opinion of the CJI. The sole, individual opinion of the CJI 
does not constitute consultation. 

2.     The CJI can only make a recommendation to appoint a judge of the 
Supreme Court and to transfer a Chief Justice or puisne judge of a High 
Court in consultation with the four senior-most judges of the Supreme Court. 
As far as the High Courts are concerned, the recommendation must be 
made in consultation with the two senior-most judges of the Supreme Court. 

3.     Strong cogent reasons do not have to be recorded as justification for a 
departure from the order of seniority in respect of each senior judge who has 
been passed over. What has to be recorded is the “positive reason for the 
recommendation”. 
 



SC guidelines on Appointments 

4.     The views of the judges consulted should be in writing and 
should be conveyed to the Government of India by the CJI along 
with his views to the extent set out in the body of this opinion. 

 

5.     The CJI is obliged to comply with the norms and the 
requirement of the consultation process in making his 
recommendations. 

 

6.     Recommendations by the CJI without [such compliance] are 
not binding upon the government. 

 



SC guidelines on Appointments 

7.     The transfer of High Court judges is judicially reviewable only if the CJI 
took the decision without consulting the other four judges in the Supreme 
Court collegium, or if the views of the Chief Justices of both High Courts 
[involved in the transfer] are not obtained. 

8.     The CJI is not entitled to act solely in his individual capacity, without 
consultation with other judges of the Supreme Court, in respect of materials 
and information conveyed by the Government for non-appointment of a 
judge recommended for appointment. 

9.     The CJI can consult any of his colleagues on the appointment of a HC 
judge to the Supreme Court or transfer of a puisne judge. The consultation 
need not be limited to colleagues who have occupied the office of a judge or 
Chief Justice of that particular High Court. 

 



Criticism of Collegium 

• Critics argue that the system is non-transparent, since it does 
not involve any official mechanism or secretariat.  

 

• It is seen as a closed-door affair with no prescribed norms 
regarding eligibility criteria or even the selection procedure.  

 

• There is no public knowledge of how and when a collegium 
meets, and how it takes its decisions. 

 

• Lawyers too are usually in the dark on whether their names 
have been considered for elevation as a judge. 

 



What efforts have been made to 
address these concerns? 

• In 1998-2003 Justice M N Venkatachaliah Commission to opine 
whether there was need to change the collegium system. 

• The Commission favoured change, and prescribed a National Judicial 
Appointments Commission (NJAC) consisting of the CJI and two 
seniormost judges, the Law Minister, and an eminent person from the 
public, to be chosen by the President in consultation with the CJI. 

• The NDA 2 regime had NJAC as one of its priorities, and the 
constitutional amendment and NJAC Act were cleared swiftly.  

• Brought 99th Amendment  



What efforts 
have been 
made to 
address 
these 

concerns? 
 

In 2015, a five-judge Constitution 
Bench declared the 99th amendment 
to the constitution as unconstitutional 






