
From: Tom Rask tom@rask.com
Subject: RE: Legal problem with agenda item A-69

Date: December 1, 2017 at 12:53 PM
To: Farris, Mary Helen FarrisM@HillsboroughCounty.ORG, Murman, Sandra MurmanS@hillsboroughcounty.org, Crist, Victor

CristV@hillsboroughcounty.org, Miller, Lesley Les Jr. MillerLJ@hillsboroughcounty.org, White, Stacy
WhiteS@hillsboroughcounty.org, Hagan, Ken HaganK@HillsboroughCounty.ORG, Kemp, Kyle KempK@hillsboroughcounty.org,
Higginbotham, Al HigginbothamA@HillsboroughCounty.ORG

Cc: Fletcher, Chip FletcherC@hillsboroughcounty.org, Charlotte Greenbarg cgreenbarg@outlook.com, George Niemann
george_n@verizon.net, redgirl813@1791.com, scalvert@tampabay.rr.com

Ms. Farris (copy those who you copied, bcc: interested citizens),

Thank you for responding. However, you are mistaken on the law and this
item must go back on the agenda on 12/6 for a revote. Please allow me to
explain why.

When you say that "State law requires the County to pay for successful
defense", presumably you are referring to FS 111.07. Said statute allows
(but does not "require") your agency to "defend any civil action arising
from a complaint etc. etc". There is no requirement, only authorization.

You also say that such defense includes defense against ethics
complaints. Quite the contrary, because an ethics complaint is NOT a "civil
action". The Florida Commission of Ethics is under the Legislature, not the
judiciary. See this Florida Attorney General Opinion (AGO), namely AGO
90-74, saying exactly what I'm telling you. It's an opinion that Hillsborough
County itself sought in 1990. 

Unless that AGO has been superseded by a subsequent AGO or by court
decisions, the county is definitely not "required" to pay to defend ethics
complaints.

Furthermore, citing from that same AGO:

If Hillsborough County makes a determination that acts alleged in an
ethics complaint against an official or employee of the county arose from
the officer's or employee's official duties and that a public purpose was
being served at the time of such acts, the reimbursement of legal
expenses for the officer or employee would appear to be authorized.

Note the "if, then" conditionality. If the county does X, then it may do Y.  

In approving agenda item A-69, the BoCC made no such determination
that the ethics complaint "arose from the officer's or employee's official



that the ethics complaint "arose from the officer's or employee's official
duties AND that a public purpose was being served at the time of such
acts."

In summary:

1.  Mr. Hagan misrepresented his petition as being a future action when in
fact he had already filed. 
2. The commission has not made the required determination referred to in
AGO 90-74
3. The County Attorney's office has failed to correctly state law to the
commissioners, and likely did so before they voted.
4. The commissioners may have voted differently if they had known item
1, 2 and 3.

For all of the foregoing reasons, the vote on A-69 was corrupted. The
item must go back on the agenda for recission and then a possible
revote.

Respectfully,

Tom Rask 

At 11:54 AM 11/20/2017, Farris, Mary Helen wrote:
Hello Mr. Rask,
 
In response to your concerns, the agenda item approved by the
Commission on November 15th only authorizes payment of legal fees. 
State law requires the County to pay for successful defense of charges
against public officials, including ethics complaints.  It was in the
discretion of the Commission whether to include the claim for attorneys
fees in the covered fees, and the Commission voted to include them.  
 
The matter itself is in Commissioner Hagan  name alone.  It is his and his
lawyers decision how to proceed with the case.
 
Respectfully,
 
Mary Helen Farris
General Counsel
Florida Bar Board Certified
City, County and Local Government Law



City, County and Local Government Law
Hillsborough County Attorneys Office

 
P:  (813) 272-5670
E:  FarrisM@HillsboroughCounty.org
W: HCFLGov.net

 
 

Hillsborough County
601 E. Kennedy Blvd., 27th Floor, Tampa, FL 33602

 
 

Facebook  |  Twitter  |  YouTube   |  LinkedIn
 
Please note: All correspondence to or from this office is subject to
Florida s Public Records law.
 
From: Tom Rask [mailto:tom@rask.com] 
Sent: Saturday, November 18, 2017 2:29 PM
To: Murman, Sandra <MurmanS@hillsboroughcounty.org>; Crist, Victor
<CristV@hillsboroughcounty.org>; Miller, Lesley "Les" Jr.
<MillerLJ@hillsboroughcounty.org>; White, Stacy
<WhiteS@hillsboroughcounty.org>; Hagan, Ken
<HaganK@HillsboroughCounty.ORG>; Kemp, Kyle
<KempK@hillsboroughcounty.org>; Higginbotham, Al
<HigginbothamA@HillsboroughCounty.ORG>
Cc: flectherc@hillsboroughcounty.org; Farris, Mary Helen
<FarrisM@HillsboroughCounty.ORG>
Subject: Legal problem with agenda item A-69
 
[External]

To:     Hillsborough County Commission
Cc:     County attorney Chip Fletcher, General Counsel Mary Helen Farris
Bcc:    interested citizens

The write-up for last week's agenda item A-69 says that "three ethics



The write-up for last week's agenda item A-69 says that "three ethics
complaints were filed against Commissioner Hagan." This claim that
there were three (3) is factually incorrect. There were in fact four
complaints, not three [1].

Out of this misstatement of fact arises the critical question: which three
complainants out of the four did the BoCC authorize to seek to recover
costs and attorney fees from? No one is named in the write-up, and
comm. Hagan only named George Niemann in his verbal remarks [2].

It is thus impossible to determine exactly who the BoCC authorized
action to be taken against. 

Therefore, the item must be brought before the commission again, and
either voted on again or simply voided.

--------

As you ponder how to vote when this matter comes up again, see this 1st
DCA decision from within the last year. It raises substantial doubts as to
your prospects for success in recovering costs and attorney fees. Please
ask for an opinion from the county attorney.

In the TV show "Seinfeld", Jerry had his nemesis in a neighbor named
Newman. Similarly, comm. Hagan has his nemesis in George Niemann.
Did you who that Neimann filed a successful ethics complaint against
Hagan in 2014? His prior ethics violations is something Hagan failed to
mention in his remarks. Please consider that "payback" may be the real
motivation behind all this.

In 2014, Hagan also dismissed Niemann's valid complaint as
"unquestionably politically motivated." That seems to be Hagan's
standard response, regardless of the merits of the ethics complaint.

Please don't turn the BoCC into a Seinfeld-style comedy show - vote NO
on Hagan's misguided request to fund Mr. Levine in this matter. If you do
what comm. Hagan asks of you, the county will lose the case and the
majority will only embarrass yourselves.

As always, thank you for your time.

-------



-------

References:

[1] Having made a public records request for those complaints from the
Florida Commission on Ethics after your vote, I attach those four
complaints for your convenience. I have also attached the final public
report in which those four complaints are specifically referenced by their
tracking numbers.

[2] Comm. Hagan's added to the confusion by verbally stating the
following during the board's discussion before the vote:

"Now that its been shown that the genesis of this current complaint was
less than honorable, the Complainant should make the county taxpayers
whole". 

Note that comm. Hagan spoke in the singular, not the plural. Hagan was
speaking of George Neimann. But who else did Hagan want to seek
redress against? He did not say.

Regards,

Tom Rask

This email is from an EXTERNAL source and did not originate from a
Hillsborough County email address.  Use caution when clicking on links
and attachments from outside sources.


