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I. Introduction
The Problem of the Right & Good

Since the enlightenment, Western philosophers, politicians,
and judges have sought alternative theoretical foundations for truth,
right and justice to replace discredited authority and tradition.
Many thinkers have since resigned themselves to there being "no
frame of all frames," no uncontrovertibly objective way of
reconciling differing perspectives of truth and good, appearing to
leave us with little alternative to extreme subjectivity, moral
relativity, and interminable, irresolvable moral conflict. At the same
time, the determinist underpinnings of medicine, psychiatry, and
the natural sciences are gradually deconstructing the self, and
presenting an idea of the mind and motivation that is increasingly
at odds with the ideas of free will and moral agency that underlie
many of our moral, legal, and political concepts. Insanity pleas,
cultural defenses, Munchausen by proxy, and Battered Woman’s
Syndrome are but some examples of this growing clash, and courts
and juries often must struggle to draw a “line between an
irresistible impulse and an impulse not resisted”, a line which the
American Psychiatric Association has concluded “is probably no
sharper than between twilight and dusk.”1 In short, we have an
intellectual tradition speeding towards extreme subjectivity,



relativism, and determinism, and a moral and justice system still
tethered to the concepts of moral agency and freewill.
Some Proposed Solutions & Their Shortcomings

Various moral systems have tried to get around this
problem with limited success.

Utilitarianism. Utilitarianism argues that all actions are to
be judged according to how well they promote the greatest
happiness for the greatest number of people. The difficulty which
arises here is in determining what is meant by average or collective
happiness or welfare. How can the welfare of an individual be
measured, and how can gains in the welfare of different individuals
be added and then compared with losses?2. There is also the
problem of how to treat the preferences of those whose happiness
depends upon making others conform to their own wishes,
practices and beliefs. And finally, utilitarianism would seem to
condone and even encourage sacrificing the welfare of the one or
the few, if this would be expected to bring great happiness to the
many. There is something viscerally repugnant about such a
conclusion. Our moral intuition insists that the ends cannot always
justify the means.

Deontology. In contrast, advocates of deontological or
duty-based ethics have suggested a set of prima facie rules of moral
conduct which should be followed regardless of their consequences.
The phrase, “Honesty isn’t the best policy. It’s the only policy.”
is typical of this type of approach. Yet, even if, deontologists are
right to insist that the ends do not justify the means, surely the



inverse is equally true: the means are equally incapable of always
justifying the ends. For instance, if brutal honesty leaves in its
wake untold sadness and suffering, is it really the “best” policy?
Again, intuitively, it would still seem to have something to answer
for.

Finally, deontological systems leave unresolved the crucial
question of how are we, with our different gods, backgrounds, and
priorities supposed to arrive at those prima facie rules of conduct.
Immanuel Kant suggested the Categorical Imperative according to
which each should act in such a way that his actions could become
law of the universe. Of course even here, the resulting moral code is
far from self-evident. The strong or religious may prefer a
differently ordered universe than that preferred by the weak or
agnostic, for example. In fact, the difficulty of arriving at an
acceptable deontological ethical system is highlighted by the most
famous and often cited Western example of such a system, the Ten
Commandments and its categorical admonition, “Thou shalt not
kill.” (Exodus 20:3-17) which was itself, under the orders of the
very same God who initially so commanded, quickly, severely, and
repeatedly ignored. (See e.g., Num 31:7-11,17-18,31-35; Deut 7:2 ;
Deut 20:13-14; Deut 21:10-13; 1 Sam 15:2-3).

Social Contracts & Original Positions. Others have
suggested ethical systems based on hypothetical social contracts or
imagined original positions where individuals in a pre-legal state
would have agreed to certain rules which worked for the benefit of
all. However, not only have these supposed “states of nature” and



social contracts never existed, it is by no means obvious what
people in such a state would have agreed to, or why future
generations or individuals outside of the original positions should
now, with more complete information about their relative wealth,
power, and status, be bound to any previous or hypothetical
agreement. As Ronald Dworkin has put it, a “hypothetical contract
is not simply a pale form of an actual contract; it is no contract at
all.” 3

Human Rights. The writers of the American Declaration
of Independence wrote that “All men are endowed by their creator
with certain inalienable rights.” The problem with this approach is
familiar: we all have very different conceptions of both the
“Creator” and of his (her or their) dictates or endowments. The
God of much of the world would disagree vigorously with the
Founder’s conclusions, and it must be pointed out that even the
God of the Founding Fathers had not endowed non property-
owners, Native Americans, women, or slaves with these same
inalienable rights.

Some have argued that certain rights are inherent in the fact
that we are human, but it is unclear exactly what this means. What
is it about our humanity that gives rise to such inviolable claims? It
cannot be our self-awareness or intelligence because we grant rights
to newborns, infants and catatonic humans which we deny to
bright and alert chimps and pigs. A related criticism is the fact that
Human Rights seem to have nothing to say about the moral status
of other species and so are disturbingly comparable to the “us vs.



them” morality which characterized the worst excesses of jingoism
and racism in the 18th, 19th and 20th Centuries. Furthermore, if we
all have these rights simply because we are human, why are so
many of them, such as the right to vote or travel, defined in terms
of and limited to the nation-state, so that the doctrine of human
rights offers more freedom and power to a child born in the United
States than one born in Belize or Guyana? Furthermore, what is
the justification for disassociating and privileging civil and political
rights vis-à-vis economic, social, and cultural rights – eating and
community being as integrally human as speech or property? How
can there be an inalienable, God-given right to free speech and none
to the vital necessities of food and shelter? Finally, there is still a
wide range of disagreement, even among those who advocate a
rights-based approach, as to what exactly are those rights are or
should be. The US Bill of Rights lists roughly ten. The Universal
Declaration of Human Rights outlines 65. All of this causes one to
wonder if there might not actually be 11, 64, 1000, or none.
This Attempt and Its Assumptions

The language of rights is a widely-accepted discourse
developed in Western Europe for talking about what Europeans of
the time considered important in human social and political affairs.
It is not the only or even necessarily the best way of treating these
subjects. This paper represents another attempt to start from first
principles and rescue a universal sense of morality and justice from
the relativism and determinism of our post-modernist, multicultural
world. It will attempt to construct a moral or ethical system that



abandons the assumptions of objectivity, moral agency, and free
will, and go on to explore the implications of such a theory in the
areas of law and government. As with any moral philosophy, it
will endeavor to provide a structure of principles that both
supports our moral intuitions and provides guidance in those cases
in which we either have no convictions or possess only weak or
contradictory ones.

We begin by accepting the two assumptions which pose the
immediate problem:

1. Extreme subjectivity. The absence of any frame of all
frames.
2. The deterministic universe of the natural sciences where
every effect has a cause and there is no free will.

 
And we add one additional assumption present in some form in
any moral discourse:

3. We are assuming an interlocutor who is concerned about
issues of justice and right but is unclear as to how these can be
defined in a postmodernist world.

 

~~~~
 

II. Subjective Experience
If one individual’s subjective experience is not important, nothing else can be. 4

Imagine a universe with no frame of all frames -- where



nothing is inherently evil or beautiful and where as David Hume
put it, no passion, desire, or end – regardless of how “depraved” or
“repugnant” it may strike us – could be considered prima facie
unreasonable.5 Starting from this completely nihilistic position and
assuming that nothing is objectively good or evil still leaves us with
individual6 urges, drives, and values. So, there would still be
subjective ideas of good and bad, creating subjective spheres of
value even in a world bereft of objective values.

Of course in such a universe, none of these spheres could
be considered of any greater or lesser value than any of the others.
Gandhi’s sphere would be of no more or less consequence than
Stalin’s or Hitler’s. There would be no reason to prefer the
perspective of the strong to that of the weak, the noble over the
commoner, the humble over the proud, or the slave over the
“master”.7 There is no way to say, for instance, that a utilitarian
perspective that values the greater number of pleasant experiences
is “better” than one that does not. Not only are there no objective
means or standards to help us choose between these individual
perspectives, but, as we have started from a nihilistic position,
these perspectives have no objective value at all. Nevertheless,
paradoxically, their lack of any objective value gives these various
subjective experiences an objective equality of sorts: the equality
of having an objective value of zero.

As we said earlier, although an action may not be good or
bad in any objective sense, it will be in some subjective one. Of
course, there is no objective reason why we should care; these



subjective perspectives are equally valueless. Nevertheless, we
must, by definition, value our own subjective experience, and, there
being no reason to value any particular subjective experience over
another, the bare minimum “objective” or nihilistic moral system is
the equal respect for the subjective experience (urges, drives,
desires) of others, valuing them as we do our own. This agrees with
the intuitive ideas of neutrality and empathy that are found in most
moral systems, and under this view actions such as killing, lying or
breaking promises would be wrong in so far as they were the result
of failing to respect or value the subjective experience of the other.
Respect for the Subjective Experience of Others

What it is not – Contrasts With Other Systems.
Respect for the Subjective Experience of others (RSEO) is similar
to several other moral schemas, but can be easily distinguished
from them. The Golden Rule. It differs from the Golden Rule’s
“Do unto others as you would have them do unto you.” because
treating others as we would wish to be treated, assumes that their
values are ultimately the same as our own and gives too much
latitude for paternalism and the disregard of the subjective
perspective of the other. For example, the Golden Rule would seem
to suggest (and historically has been understood to require) that if I
would want someone to save my soul, I may be justified in
ignoring another's professed wishes to the contrary in order to save
or “civilize” theirs. Rather than an acknowledgement of the other,
the golden rule too easily becomes an annihilation of the other as
s/he is remade in the image of the moral actor.



Utilitarianism. RSEO can also be distinguished from
utilitarianism, because although it is concerned with respecting and
protecting each individual’s subjective experience (SE). It offers no
means of adding or comparing anyone’s pain or pleasure. Nor is
RSEO synonymous with self-determination because we have
abandoned the idea of free will and “freedom” as such. All actions
are explained and determined according to some conjunction of
internal and external factors, so we need not concern ourselves with
issues of false consciousness or “true” interests.

Emmanuel Lévinas' philosophy represents another
“attempt to think through the ethical consequences of the
postmodern situation,” 8 and this paper shares Lévinas'
fundamental focus on concern for the other, but it differs in the
justification, origin, and implications of that concern. Lévinas, for
example, sees “responsibility for” the other as an attribute of the
other, as a result of the fact that the moral actor’s existence as an
individuated subject is inextricable from his/her relationship to the
other. 9 As we will see, RSEO does not lead to a priority for the
other, simply an acknowledgement and valuing of the experience of
the other. Although RSEO rejects the act/omission distinction,
there is no room for charity or Lévinas' “responsibility for” the
other. Rather, the ultimate responsibility rests with that other to
realize and make known his/her SE through action. Additionally, as
we will see below, RSEO will place emphasis on toleration,
understanding, and problem solving and, unlike Lévinas, has little
place or need for concepts like mercy. 10



RSEO. What It Is. We have argued that even in a world
bereft of any objective good or value subjective value would still
exist. So, an individual concerned with doing “good” in such a
universe could begin by respecting the subjective experience of the
other, attempting not to infringe upon the various individual
subjective spheres of value. This is probably most comparable to
the moral scheme expressed in the phrase “Live and Let Live”, but
RSEO (giving the experience of the other the prima facie absolute
value we give our own) brooks no distinction between act and
omission just as the distinction is meaningless in terms of our own
subjective experience. So respecting the SEO is perhaps better
described as “Live and Help Live.” It is accepting and valuing but
not necessarily sharing or agreeing with the SEO.

Respect for the subjective experience of the other requires
no inquiry into the content, truth or reality of the other’s
subjective experience nor is there any need to ask what an
individual is really thinking or wanting. The only evidence we have
of anyone’s subjective experience are his or her overt actions and
reactions,11 and determinism actually defines subjective experience
in terms of these actions and reactions.

“We aren’t attracted to things because they’re beautiful; things
are beautiful because we are attracted to them. Our reflexes
and reactions aren’t just mechanisms to satisfy basic drives of
pleasure or pain. They define those drives.”12

 
We do not have to ask what are the subjectively bad or



painful things that people flee or the “good and valuable” things
that they cherish. By definition, the self follows its own desires.
Rather, RSEO means only assisting others to live lives that they
value13 by acknowledging and respecting the choices made evident
by their individual reactions.

It is worth pointing out, however, that this approach to
subjective experience is, heavily biased towards and exclusively
focused on the other’s present perspectives and desires. This is
justified because the present is the only thing that actually exists
and can be known. Anything beyond it is abstract and speculative.
Furthermore, although we are only concerned with present actions
and reactions, for each individual these will be the result of various
and varied influences such as particular perspectives or
worldviews, identities, and notions of the self’s relationship to the
community. The origins and effects of these influences will
themselves extend far beyond the present.
 
Inevitable Conflicts

-- Neither the sun nor death can stare itself in the face.14

Although the sun is essential for sight, it blinds if it is
regarded too closely, and death, the opposite of life, nonetheless
needs life in order to define itself. A similar contradiction is
endemic to ethics and morality. The most altruistic individual must
eventually neglect someone’s needs even if that someone is herself.
The most selfish individual must attend to someone’s needs: in this
case his own. In terms of RSEO, living at some point must



inevitably conflict with “Helping to Live.”
Respect for the subjective experience of the other cannot

mean that we must consider the subjective sphere inviolable. It is
difficult, if not impossible, to imagine an existence which did not in
some way infringe upon the subjective experience of another. We
all have similar wants and needs, and as we interact in a world of
limited resources, those spheres will inevitably conflict. What's
more, given that the above definition of subjective experience is
easily extended to animals, insects, plants, etc. which also flee
some sensations and approach others, life itself must mean
infringing upon some subjective experience so defined, as one
subjective experience continually and inevitably overrides others in
order to survive.15 Moreover, morality and ethics are most relevant
to our decision-making where their dictates conflict with our
immediate instinctual urges. In these cases, RSEO may, itself, mean
at the very least some limited infringement on the actor’s own
subjective experience.

For these reasons, making the subjective experience of the
other absolutely inviolable would be unworkable. RSEO, like most
moral systems, serves as an asymptotic standard, an ideal which
guides and is approached but never actually reached. Some have
argued that the morality of actions is to be judged by the extent to
which we value the subjective experience of the other over our
own, but there is no reason to prefer one objectively valueless
subjective evaluation (the other’s) over another (our own).

Rather, when two subjective experiences are irreconcilable



(for instance, when the wishes of the actor clash irremediably with
those others concerned), the choice of one subjective experience
(SE) over the other is morally neutral. Nevertheless, the more value
and deference given to the subjective experience of the other the
better or more "moral" the action will be – at least in some
subjective sense which is, after all, the only sense. In other words,
when the choice is between irreconcilable SEs, no alternative or end
is any more or less moral than the other, but the means through
which that END is brought about (the extent to which those means
take into account the SE of the other) can be more or less moral.

In sum, RSEO is a standard of behavior rather than a rule:
the greater the extent to which an action takes into account and
values the SE of the other, the more moral it would be.

The Moral Position of Animals. As already pointed out,
the above definition of subjective experience is easily extended to
animals, insects, plants, and unicellular organisms which also react
to circumstances, withdrawing from some experiences and
approaching others. In fact, it is easily extended to almost “all that
is.”16 – greatly increasing the inevitable instances of irreconcilable
SEs and ends.

Nevertheless, the above standard could also be used to
manage these conflicts as they involve animals – always advocating
the choice of a means that acknowledges and respects as much as
possible the subjective experience of those entities adversely
affected. In other words, although RSEO would not necessarily
preclude the eating of animals (as this is arguably necessary for



survival), it would call for this to be done in a way that minimizes
subjective suffering. That said, this approach does little to clarify
the moral position of the human as distinguished from that of the
plant or animal – assuming that such a distinction is to exist. Can
there be any justification for feeding the hungry child before the
hungry deer; or for eating cows and chickens but not people? We
will return to the subject in Section III.
The Moral Imperative: From Is to Ought

Even if we accept that determinism, nihilism, and
subjective experience are accurate descriptions of how the
world IS , how can this ever tell us anything about how we
OUGHT to behave? Given our assumptions, the short answer to
this perennial dilemma is that there is no moral imperative. There is
no external “Ought,” and in the deterministic, nihilistic universe we
are assuming, there never could be. There is only “Is”. There can
only be internal moral imperatives as all actions are the result of
some conjunction of individual proclivities and experiences.

We began by assuming a reader who was looking for moral
guidance in a deterministic, nihilistic world, in other words, by
assuming someone who already valued and used concepts like good
and bad; someone who was in some sense already concerned with
the other. However, this perspective, like any other worldview,
concept or category, is determined by individual proclivities and
associations. Much of early socialization actually revolves around
inculcating in children a respect for the subjective experience of
others. “...[P]arents ...often have to point out to young children



that a sibling or playmate has wants, needs, or reactions to pain
similar to their own...[Although] some children still insist on
testing the theory out on each other or small animals,” most of us
do eventually learn the lesson. 17 Nevertheless, this is not true for
everyone. Some individuals (labeled as antisocial) and at times even
entire nations may not acknowledge, or place any prima facie value
upon, the subjective experience of the other, especially when that
other is outside of a certain in-group or tribe.

Either your experience has taught you to be concerned with
the subjective experience of others or it has not. The fact that it has
not would not mean that your subjective experience is of any less
consequence in this moral scheme, only that this particular
discussion is not addressed to you. This paper does not presume
to speak to those individuals who are determined to pursue their
own subjective experiences or interests whatever the consequences.
RSEO places no demands on the other. However, in this it is like
any other moral system. At the core, any morality or worldview
has much less to do with or to say about the other/object and the
kind of person s/he is; they ultimately can only speak to and reveal
information about the moral actor/observer and the kind of person
s/he is.

Rather, the attempt here is only to suggest the outline of a
coherent moral theory within the post-modernist world of
determinism and relativism to the individual who is looking for
such a theory. In some sense, as with any other philosophy, it can
only suggest to the individual one way down a path he is already



on. If a particular action is ultimately judged morally “better” or
“worse” than another, it is still only so from a subjective
perspective. There is still no Ought only Is.

~~~~
 

III. Clans, Tribes, and the Need for Government
The Role of the Clan

We said that when the choice is between irreconcilable SEs,
no alternative or end is any more or less moral than the other. In
these cases, it was suggested that the means through which that
END is brought about can be considered better or worse in terms
of the extent to which the various means take into account the SE
of the other. Nevertheless, it is not difficult to imagine scenarios
where even this solution would provide little guidance. The choice
between feeding your own hungry child or someone else’s, for
instance, may be one where all of the alternative ends or means will
involve identical infringement on some individual’s SE. The
suggestion here is that morality has very little to say about such a
dilemma (which is understandable given that such hypotheticals are
intentionally structured to give the decision-maker a choice
between two moral equivalents). Rather, we would usually resolve
such a dilemma in terms of various social roles and responsibilities.

In a universe of limited resources and limited capabilities,
individuals often form groups which work together toward
common goals. These groups – we will call them tribes or clans –



may be constituted by some conjunction (or unity) of interest or
simply by force. In pursuit of these common goals, the members of
these groups assume various roles, responsibilities and mutual
expectations. In the above hypothetical of the hungry children,
people can be expected to choose between these moral equivalents
according to these clan identities, roles and responsibilities. The
distinction between the SE of animals and people (our preference
for the hungry child over the hungry calf) can also be explained in
terms of tribal roles and responsibilities. People join together to
form the clan of an ordered society and the distinction between
them and animals is to some degree an acknowledgement of the clan
and the fulfillment of one of our basic responsibilities to it.

This is not to suggest a role-defined ethics which would
replace or supersede RSEO. It is not to suggest a role-defined
ethics at all. Roles supplement RSEO and may reach where it does
not, but actions to fulfill roles can themselves still be evaluated
under the RSEO standard. First, RSEO supports these clan roles
by encouraging sensitivity to the expectations which they form in
other members of the group. Second, as stated earlier, RSEO
remains applicable to the choice between the various means of
fulfilling tribal responsibilities.
The Malleability of Identity and Clan Affiliation

Inevitable though they may be, from an ethical standpoint
clans and tribalism, have the potential to cause many problems.
Family is a natural, indispensable structure, and plays an essential
role in cognitive, emotional, and social development. It is also the



initial means of forming meaningful bonds with our fellows and
constitutes the most fundamental of clan identities. However, if, as
is often the case, the family and tribe are based primarily on
familiarity or kinship, then the race and the nation are arguably
their natural extension and racism and jingoism their logical result.

These identities and clan affiliations are not inevitable; nor
are the problems that they may carry with them. Clans are
malleable and can be formed on the basis of any number of
common traits or circumstances “depending on whether the
intention is to mark off difference or stress common
characteristics.” 18 For example, in Western culture, the actual
foundation of the traditional familial bond is not blood or kinship
at all, but some other conjunction of interests, goals, or desires
between an unrelated couple. The parents of many adopted
children would go further to dispute that blood ties have any
central or indispensable role to play in binding families together.

Furthermore, deeply ingrained identities may be
deliberately formed and changed over time as was the case when
the post-revolutionary French government consciously used its
schools to create a unified republic and idea of “Frenchness” from a
land where over 40% of the populace did not speak French but any
one of over 30 different languages and dialects.19 In a similar vein,
it is conceivable that RSEO might serve as the basis of a common
identity on which to form our basic familial and clan affiliations.
David Kaczynski exemplified this when, by turning in his brother,
the “Unabomber,” he rejected a tribal affiliation based on blood and



chose another based on a common ethical scheme.
In terms of forming a post-modern ethics, there is a very

practical justification for encouraging such an identity and basis for
clanship. We know that many (tyrants, psychopaths…) do not
value the SEO and, in fact, actively pursue a world order where the
SEO is not respected. Yet, there is no reason why those who
subscribe to RSEO must defer to the SE of tyrants. These SEs are
irreconcilable, and, as we have argued, when the choice is between
irreconcilable SEs, the decision to favor one or the other is morally
ambivalent. If individuals who subscribe to RSEO are to withstand
the despots and bullies which seek to impose a different world
order, they must join together to defend this common ethical
scheme. This tribe (along with its consequent roles and
responsibilities) of those who value RSEO might manifest itself as
a government dedicated to respecting and protecting the subjective
experience of the other. All government depends upon force or the
infringement upon someone’s (the "lawbreaker's") SE as the
inevitable irreconcilable perspectives can only be resolved by some
force or infringement. However, in this case, government would be
a means of enabling those who RSEO to counter the irreconcilable
SEs of the tyrants, bullies, psychopaths, and other anti-social
actors. Although this moral scheme is neutral as to the choice
between these SEs, the means chosen to impose and maintain a
RSEO “world order” on tyrants, animals, or anything else outside
the RSEO tribe would be susceptible to moral evaluation.



~~~~
 

IV. Government
The previous section sought to justify government by

explaining how RSEO could be compatible with the existence of
government. However, regardless of how or why governments are
formed, from this point forward in the discussion we will accept
government as a fait accompli. We will explore the idea of a moral
post-modern state and attempt to translate RSEO to the realm of
government, crime and punishment by determining what
constraints it would place on rule-making.
Form of Government

Government could be thought of as a clan or tribe formed
on the basis of force. In a dictatorship, the will of one is imposed
on a nation. In an oligarchy, the will of the few is imposed on the
many. In a democracy, the will of the many is imposed on the few.
Our RSEO moral scheme says that even in a world without
objective values, subjective values would still exist and these would
be equal in their condition of having no objective value. Without
any objective means of adding or comparing anyone’s subjective
experience, there is no objective way to judge or choose between
the above systems of government on the basis that some intruded
upon the subjective experiences of fewer individuals than others.

Nevertheless, given our nihilistic assumptions, there is no
reason (or criteria which could be used) to value any subjective
experience over another. Democracy might be defended from this



standpoint: not in terms of what it does, but in terms of what it
supposedly does not do – i.e. prefer the perspective of the noble,
elite, monarch, or heir. It could be thought of as an attempt,
whether successful or not, to limit the disproportionate influence
or importance of any particular personal will or subjective
experience and to give everyone the theoretical opportunity to
become one of the decision-makers whose perspectives really
matters. We will not attempt such a defense here. Nevertheless,
even if our moral system does not have very much to say about the
form of government, it does have quite a lot to say about civil
society and the morality of the methods, ends, and limits of
government.
The Foundation of Civil Society – Rights vs. Duties

In 1947 in the wake of World War II and the Holocaust, a
United Nations drafting committee searched for a set of basic
premises or first principles upon which to base the expression of
"universal" human values that would ultimately become the
Universal Declaration of Human Rights. Chinese delegate P. C.
Chang suggested as a possible foundation the Chinese concept, ren,
仁. A composite of the characters man 人 and two 二, ren 仁
expresses a “consciousness of one’s fellow,” an empathetic attitude
towards his/her desires, or alternatively “the ability to see things
from another’s standpoint as well as one’s own.” 20, 21 The UN
delegates ultimately went down another track, choosing instead to
stress the Western tradition of political rights and entitlements, but
treating rights as the first or fundamental principles of social



organization is flawed for reasons beyond those mentioned in the
introduction.

First, it is practically problematic because it attempts to
build and structure society in terms of what individuals can
demand from that society rather than from the standpoint of what
individual contributions are necessary for the existence of society,
although the former is dependent upon and may very well
undermine the latter. Secondly, the idea of rights as first principles
is theoretically incoherent, because duties are more fundamental
than rights and define rights, it being impossible to have a right
without a corresponding duty to respect it. We can easily imagine a
society where the citizens had various duties but none of the
commonly-listed Human “Rights,” but not one where citizens had
these any of these “Rights” but no corresponding duties to honor
them. As Manhandas Gandhi wrote,

“I learned from my illiterate but wise mother that all rights to
be deserved and preserved came from duty well done...From
this one fundamental statement, perhaps it is easy enough to
define the duties of Man and Woman and correlate every right
to some corresponding duty to be first performed”) 22, 23

 
The fundamental “ethical concept of social political relations” [is]
the fulfillment of the duty to one’s neighbor rather than the
claiming of rights.” 24, 25

All governments are to some extent based on force (or at
least the threat of it)26 and are distinguished from anarchy by the



duties or obligations they place upon their citizens or subjects.
However, the more theoretically coherent and, this paper argues,
moral way of thinking about of those obligations is not in terms of
the “self” and what it can demand but the “other” and what it is
due. The starting point for government thus changes from the claim
that “I am a person with rights” to the belief that the other is a
creature with experiences which must be respected. This would not
preclude such a society from having a fundamental set of explicitly
protected prerogatives, but these would be expressed in a “Bill of
Duties” to categorically respect certain of the other’s choices rather
than as a “Bill of Rights”. Something along the lines of Ren, 仁, not
the language of rights, would be the most fundamental creed.
The Moral Government & Its Laws

Under the ethical scheme proposed here, the moral
government is analogous to a RSEO or Ren 仁 tribe which
promotes respect for the subjective experience of all. The only
evidence we have of subjective experience are overt actions and
reactions, and determinism actually defines subjective experience in
terms of these actions and reactions. Therefore, the government
imposition of RSEO translates into allowing and promoting the
greatest opportunity for unobstructed action at least in so far as
that action is consistent with the existence of such a government.

Creating Spheres of Action. Creating, protecting, and
promoting the largest possible sphere of un-infringed SE or
opportunity for unobstructed action is the most that any
government could do to respect the subjective experience of the



other. It might create such legal spheres by imposing upon all some
duty to respect the SEO and by defining which of the infringements
– that inevitably result from personal interaction and clashes of SE
– are legally prohibited. Towards that end, it could create and
maintain institutions like money, property, and contracts which
facilitate personal interaction and the realization of subjective
experience. Assault, battery, fraud, theft, misrepresentation, failure
to disclose material information, cruelty to animals could then each
be defined and criminalized as particular instances of failing to
sufficiently respect the subjective experience of the other. As we
said earlier, RSEO (giving the experience of the other a prima facie
unquestioned value) brooks no distinction between act and
omission. In some cases, this may translate into an affirmative
duty to render assistance and would be reflected in laws similar to
those suggested by Bentham27 and found in the French Penal Code
which penalizes the failure to render assistance to persons in
danger.28 The tension between this duty to render assistance and
the anti-paternalist undertones of RSEO will be addressed in the
following section.

However, property and contract law do more than create
and protect people’s subjective spheres and choices, they also
determine what individuals will acquire. “The ownership of land
and machinery, with the rights of drawing rent, interest, etc.,
determines the future distribution of the goods that will come into
being – determines what share of such goods various individuals
shall acquire [and whose personal services they can command/hire.]



…It also determines what portion of the future social produce shall
under certain conditions go to that [individual].”29 This can
perhaps be defended under the RSEO moral scheme when it is the
result of each individual following their own subjective experience.
It is more difficult to defend in the case of inheritance in which the
law essentially endows some newborns with powers “that are
more advantageous than those with which it endows [other infants
as well as with power over those other newborns since it] is with
these unequal rights that men bargain and exert pressure on one
another…”30

Because there is no objective means of choosing between
SEs, when the government creates and defines its institutions it
should avoid enshrining this preference for the SE of some infants
over others by extinguishing the legal subjective spheres when the
SE or life which they were created to protect are extinguished.
Voting and property rights, for instance, would end upon the death
of their owner and would not be inherited by offspring.

~~~~
 

V. Paternalism
There are several reasons why paternalism is antithetical to

RSEO. We began by assuming that there was no frame of all frames
and so no way of saying that any particular experience or
perspective, regardless of how deviant, abnormal, or “irrational” is
objectively any better or more correct than any other. Furthermore,



the assumption of determinism and its definition of subjective
experience in terms of actions and reactions means that any talk of
“true” interests or experiences as distinguished from these actions
is largely meaningless. Therefore, to the extent that they only
involve consenting individuals31 laws criminalizing things such as
personal drug use, prostitution, homosexuality, and suicide would
not be justified.
Charity & The War On Poverty

Although there is no obligation to save someone who does
not want to be saved, because this moral scheme offers no
distinction between the act and the omission, it would call for the
extension of a hand to someone who is, say, drowning and wants
help. The obligation to act or not act in respect of the SEO is
captured by the idea of providing opportunity for unobstructed
action as addressed in the previous section. Under this conception,
assistance to the poor would not aim to change or eliminate
lifestyles considered eccentric, unattractive, or more destitute
(“Your-problem-is-that-you-are-not-like-me” Charity), but to
enable or empower individuals to lead lives that they value. 32

(Subjective value, again, only being knowable via overt actions and
reactions.) This argues against a “War on Poverty” as poverty may
be a lifestyle choice, but in favor of a battle for meaningful
opportunities and choices. This is the obligation of society to its
most destitute citizens, and, as RSEO is concerned with the
present not the abstractions of past or future, this translates into
the provision of opportunities throughout the life cycle.



Protectionist Legislation and Contract Law
RSEO’s incompatibility with paternalism does not mean

that there is no place for protectionist legislation because
protectionist legislation is not necessarily paternalist nor does it
necessarily depend upon the idea of false consciousness or “true”
interests. Some contracts will be prohibited under criminal law as
failing to show sufficient RSEO because of fraud,
misrepresentation, failure to disclose material information, or some
other violation of the criminal code. Yet, this would not be enough
to justify intervention in situations where there is no prohibited
infringement on SE and where both parties, sufficiently informed
and empowered, want to dispense with protective housing codes,
prostitution laws, maximum work hours legislation, or various
other compulsory contract terms.

Imagine a young female lawyer (a well-informed,
economically, and socially empowered individual) who, well aware
of the risks and possibilities, wants to rent a home which does not
meet the building code, or who, in return for a higher salary, waives
her legal right to sue for sexual harassment. Prohibiting her from
entering such agreements would be paternalist and would not be
justified under this ethical/moral schema. However, the question of
which agreements should be allowed (Criminal Law) is very
different from the question of which agreements the government
should enforce (Contract Doctrine). Outside of criminal law,
parties are always free to remain bound by any agreement. The
government and its doctrine of contracts only enter the fray when



one of the parties is trying to use the power of the state to force
the other to do something that she no longer wants to do – when
our young lawyer, for example, is no longer content with the earlier
agreements, and now wants to sue her company for sexual
harassment or refuses to pay rent on her substandard housing and
her landlord or employer now seeks to enforce the earlier contracts
and/or evict.

In sum, “Freedom of Contract” doctrine is probably a
misnomer, because it is not now nor has it ever been about what
people are free to do. It is about what they are not free to do. It
addresses which contracts the state will not allow individuals to
renege upon not what arrangements the state will allow people to
get themselves into. (The possibilities in the latter category remain
limitless at least as far as contract doctrine goes. There are all kinds
of agreements and contracts that take place with no government
backing at all: bribes, prostitution, narcotics sales, money
laundering, gambling….) More “socially desirable” contracts (such
as those to buy and sell property) would still be entered into even
if there were no government enforcement. The government’s
decision of whether or not to enforce only makes some contracts
(buying/selling a house, for instance) more or less likely. Yet, this is
an argument about policy not liberty. A more accurate description
of Contract Law is that it regulates what arrangements individuals
are not allowed to get out of, and from the very beginning public
policy not “freedom” has been its central focus.

The RSEO moral schema permits the use of government



force only to establish and maintain a system that most closely
promotes and protects respect of the SEO, and so whether the
government acts (enforces) or omits (by refusing to enforce or
permit enforcement) the question is always the same: whether
RSEO is most upheld by the enforcement or annulment of the
agreement. This would lead to the enforcement of most agreements
in so far as they gave rise to some reasonable expectations and
reliance and in order to create the certainty conducive to business
transactions. However in certain other situations (housing codes,
compulsory terms, and other instances of protectionist legislation)
the government gives the parties prior notice that although they are
free to enter certain agreements and relationships, the government
will not force individuals to continue in relationships which,
according to these laws, categorically fail to sufficiently RSEO.
When entering such an agreement, no one should form any
expectation that it will be enforced by the Government. The state
will not assist the landlord who does not comply with the housing
codes to either evict or collect rent.

Of course, when both parties know at the outset that the
state will neither enforce the agreement nor allow it to be enforced,
the frequency of such agreements will, in all likelihood, decrease.
(Where the unenforceability of the contract it is not made clear to
both parties, the agreement would be illegal as a failure to RSEO
and disclose material information.) Nevertheless, the point remains
that the protectionist legislation can be formulated justified and
defended on grounds other than paternalism.



Exceptions to Anti-Paternalism
Incompetence. Although paternalism would not be

justified where the individual is capable of “surviving safely”
without it, 33 it may be justified where there is an inability to meet
the basic requirements (such as for food and shelter) for subjective
experience to exist at all unless, as in the case of some suicides, the
individual can demonstrate an understanding of his situation, its
risks and possibilities, and of his own preferences. This is not so
much a danger-to-self standard as it is an “inability-to-help-oneself”
standard whether that inability is caused by some physical or
mental condition. RSEO would then call for the guardian to make
decisions for the ward in a manner that, in the guardian’s opinion,
creates larger spheres for unimpeded action or experience. The
guardianship of some animals might also be justified under such a
standard.

Childhood, the Journey From Is to Ought, and the
Creation of the Moral Creature. Children are another group
which are incapable of “surviving safely” on their own, and
paternalism in the case of children is partly justified under this
inability-to-help-oneself standard. Furthermore, some direction,
instruction, and structured experience is necessary for the advent
of self-reflection, the development of a process to analyze and
realize interests and values, and the acquisition of information
necessary to weigh options and make decisions. RSEO merely
suggests that this should be done with the idea of increasing rather
than limiting the child’s future possibilities.



Because much of whatever perspective or worldview which
informs SE is learned from experience, paternalism, as the word
itself would apply, is inescapable in the case of a child. It is
impossible to be value-neutral with regard to the upbringing of a
child. One either inculcates a certain perspective or decides to
passively inculcate another. In his Coleridge essay, John Stuart
Mill “described education and nationality not as compromises with
the philosopher’s goals of liberty but as conditions under which
that goal might be achieved.” 34 As addressed in the section on
tribalism, the government cannot afford to be passive and
indifferent to the formation of values, identity, clan affiliation, or
the creation of a common or shared frame of discourse. A
government task as important as the creation and enforcement of
laws is the active formation of new citizens who are aware of their
legal duties to other beings and prepared to adhere to them.

~~~~
 

VI. Crime & Punishment
The preceding sections have suggested “what sort of

behavior should be criminalized” under the RSEO ethical scheme.
35 The government establishes legally protected spheres of
subjective experience, and criminal justice would be concerned with
infringements upon those subjective spheres. (It is worth noting
that this approach eliminates the broad distinction between tort
and criminal law.) The rest of this section will concentrate more



specifically on the second fundamental issue of criminal law “What
to do with those who engage in [proscribed] behavior?” 36 What is
the best response to those who fail to respect the legally protected
spheres of subjective experience or the laws meant to facilitate the
protection of those spheres?

This will itself necessarily involve some infringement on the
SE of the offender, but it is an inescapable aspect of government
and is an example of the morally ambivalent situation that was
discussed earlier – that of a tribe based on RSEO which must either
impose its will on those outside the tribe or be imposed upon. We
alluded to this when we stipulated that a government could only
respect the SEO in so far as it was consistent with the existence of
such a government.
Conviction Phase

Our premise was that all actions (whether criminal or not)
are ultimately and equally physically determined: the mechanical
result of innate proclivities and prior experience. So the only issues
before the criminal justice system are 1) whether the proscribed
infringement has occurred, 2) which individuals are causally closest
to that act, and 3) what is the best response to it. Any inquiry into
excuses or mitigating circumstances would be irrelevant to the first
two questions37 (the Conviction Phase), although they may very
be relevant to the third question when determining the appropriate
remedy (the Remedy Phase).38, 39 Lady Barbara Wooten has
observed that,

“If the object of the criminal law is to prevent the occurrence



of socially damaging actions [not the punishment of
wickedness], it would be absurd to turn a blind eye to those
which were due to carelessness, negligence, or even accident.
The question of motivation is in the first instance irrelevant,
[although] after what is now known as a conviction, the
presence or absence of guilty intention is all-important for its
effect on the appropriate measures to be taken to prevent a
recurrence of the forbidden act.” 40

 
Rather than looking backward in order to punish the “guilty” or the
“evil” (terms which mean little in light of our determinism and
nihilism), this view looks forward in order to contain the
“dangerous” (which is defined in terms of RSEO). The
determination that a person’s action met the definition of a certain
crime would alone be enough to subject the individual to
appropriate compulsory measures, but whether these were
necessary or primarily penal or therapeutic would depend upon
what was best for society and the offender in light of the
offender’s past and present mental state. 41, 42

Instead of acting more preemptively, action by the criminal
justice system is deferred until after some proscribed infringement,
in order to limit the incursions into individual spheres of subjective
experience43 and to maximize the individual sphere of action within
the necessarily restrictive nature of government44. However, this
would not prevent the criminalization of attempts, or “step[s]



taken with the intention of bringing about” the prohibited act45,
since attempts are as indicative of a failure of deterrence as are
consummated acts. Other inchoate crimes, like conspiracy, would
actually be more easily punishable under this proposition, as there
is less of a need to prove an explicit conspiracy under this
conception since the focus goes directly from the prohibited act to
the determination of what remedy can be directed to those
individuals who are causally closest to that act.
Remedy Phase

In the remedy phase, the aim is 1) to redress (to the extent
possible) proscribed infringements on SEO and 2) to make less
likely any similar infringements. This bifurcated objective suggests
the usefulness of something similar to the “dual-track” system of
sentencing which has been used in some civil law countries. 46, 47

In our case, the sentence might have two components. One
component of the sentence would be a remedy unique to the
crime, appropriate to convey the seriousness with which society
views the infringement, and intended to encourage others to take
due care to avoid committing it. We cannot be sure of discovering
everyone who commits an infraction and even if we could, full
restitution is rarely possible, but “fear of the penalties
[(restitution, punitive damages, or incarceration)] threatened by the
law” may be instrumental in increasing each citizen’s
conscientiousness of his/her legal responsibilities to their fellow. 48

The second component would be unique to the individual
and focused on addressing the specific threat to the SEO posed by



the criminal. The above measures intended for general deterrence
will also be relevant here, but more may be necessary to guard
against the possibility of recidivism. Whether this was therapy,
medicine, preventive detention, probation, surveillance or some
other remedy would depend upon their efficacy in each particular
case. Issues of negligence and intent would be relevant in
determining the severity of both components of the sentence.

Retribution and the Limitations on Means. The general
aim of criminal law is to redress proscribed infringements on SEO,
and this general aim also acts as a self-limiting principle. Though it
must inevitably involve some infringement on SE, the various
means of accomplishing criminal law's objectives could still be
judged according to their respect for the SEO. Retribution would
not be relevant to determining either the distribution of the remedy
(which is determined by causal proximity to the proscribed act) or
the severity of the remedy (which is determined by its efficacy as
limited by RSEO).

Mitigating Circumstances & Mens Rea. Psychiatric
considerations, although irrelevant in the conviction stage, would
be very pertinent in determining the relative efficacy of various
remedies. Because we have abandoned a belief in free will, there is
no need to ask whether the individual could have acted otherwise.
Nor, in our nihilistic, universe is there any objective means of
distinguishing “sane” mentalities from “insane” ones. However, the
law would be founded on a duty to respect the subjective
experience of others, so ideas of negligence and malice, the extent



that the individual did in fact take into account and respect the
SEO, would be central to determining the appropriate remedy to
various infractions.49 Circumstances such as duress, mistake,
accident, youth, mental or physical condition, or provocation
would each lead to a different diagnosis of the cause and call for a
different response both to prevent recidivism and to encourage the
requisite amount of care and precaution for the other in the general
population. This may translate into special detention/medical
facilities for individuals with certain conditions or into no detention
at all.

~~~~
 

VII. Conclusion
In this paper’s namesake, Friedrich Nietzsche wrote that

“the moral (or immoral) aims in every philosophy constituted the
actual seed from which the whole plant invariably grew.” 50, and to
the extent that all moral philosophies represent a circular argument
in favor of the pre-existing inclinations of their proponents this
particular philosophical endeavor is no exception. Nevertheless, it
does show how the idea of SE and RSEO could provide a means of
reconciling ethics, government, and law with the assumptions of
the natural sciences and post-modernist thought.

Respect for the subjective experience of the other preserves
the intuitive ideas of neutrality and empathy which are found in
most ethical/moral systems and has the added benefit of



constituting a single, unifying theoretical foundation for criminal,
contract, and tort law while leaving much of the edifice of those
institutions largely intact. Furthermore, RSEO remains compatible
with a variety of perspectives and conceptions of the self and
offers a cross-cultural standard of interaction which, unlike human
rights, clarifies the ethical duties to animals and the environment. In
the end, perhaps, RSEO will strike you as it strikes me: as a
plausible way to deal with our moral impulses in an age of
determinism and relativism.
 
 
Please send any comments or questions to
comments@MovingBeyondGoodandEvil.com.

~~~~
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