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October 4, 2016 
 
 

OBJECTION TO ORDINANCE 2016-82  - AUTHORIZATION TO LEASE CITY 
PROPERTY FOR A TREE ADVENTURE COURSE TO FORWARD TWO LLC D/B/A 

TREEUMPH! 
 
Honorable Mayor and Commissioners, 
 
I request that a copy of this objection letter, that was just provided to you, be entered into the 
official public record as part of the minutes from tonight’s meeting. 
 
On September 6, 2016, the Largo City Commission (the “Commission”) approved a lease between 
the City and Forward Two, also known as TreeUmph, for a lease to operate a zip line in the City’s 
main recreation area (the “Lease”). I represent a group of citizens who will be adversely affected 
by the Commission’s approval of the Lease and am filing this formal objection on their behalf. 
 
The City Charter requires that the voters must approve a lease of City property of more than five 
years. (City Charter §2.12(b)(2)).   
 
The Lease was presented to the Commission as a five year lease with two, five year options. It is 
not. It is a ten year lease because it was intentionally drafted to require the City to pay a termination 
payment of $435,000 if the City chooses to terminate the lease as of year six. The City simply has 
no “option” to terminate the Lease after five years. If the future commission decides to terminate 
the Lease after five years the termination payment of $435,000 makes it fiscally impossible. The 
Lease is, in reality, a ten year lease and a violation by the Commission of the citizens’ right to 
approve leases of more than five years. 
 
The staff report submitted to the Commission stated that the TreeUmph proposal estimated that 
the City might receive approximately $56,000 a year as initial lease revenue. In fact, there is no 
guaranteed lease payment.  None. In five years, assuming the estimate is correct, the City may 
have received $280,000, which is a best case scenario.  
 
A future Commission, for many reasons, might decide that the Lease is not in the best interests of 
the residents and might decide to terminate the lease. However, as stated above the terms of the 
lease would make it financially unfeasible for a future Commission to do so. The $435,000 
termination payment at the end of year five is almost twice as much as the estimated lease 
payments the City would have received.  What if the City receives even less? What protection does 
the City have? 
 
Consider the possibility that the City is inundated with noise or traffic complaints and injury 
lawsuits in excess of TreeUmph’s insurance limits, or determines that the Lease is not in the public 
interest. The current Commission is binding future commissions from terminating a lease that 
should have been subject to voter approval. Doing so, even if it is in the public interest, would cost 
the City $435,000 at the end of the first five years of the lease.  
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The Lease is drafted so as to appear to meet the City Charter provision requiring voter approval 
for leases over five years. One illustration of the fact that the Lease is a ten year lease is explained 
in the Lease.  The Lease states in Paragraph 9.4 that: 
 

“This amortization schedule represents the termination payment payable 
upon termination as outlined in this Section during the given year identified 
on the schedule.” 

  
“In the event this Agreement is terminated during the Initial term or First Renewal 
term (i.e. years 1 - 10), the parties acknowledge that TreeUmph would likely be 
subject to substantial financial loss in light of the expected ten (10) year period 
of time necessary for TreeUmph! to recover its expenses for construction of the 
Facility…. the City agrees it shall remit a termination payment to TreeUmph! in 
the amount identified in the schedule provided below which provides the amortized 
cost associated with construction of the Facility on a ten (10) year depreciating 
schedule.” 

Amortization Schedule 
Year 1 $ 870,000 Year 6 $ 435,000 
Year 2 $ 783,000 Year 7 $ 348,000 
Year 3 $ 696,000 Year 8 $ 261,000 
Year 4 $ 609,000 Year 9 $174,000 
Year 5  $522,000 Year 10 $ 87,000 

 
The fact that the payment is defined as a “termination payment” clearly defines the fact that the 
City has a ten year obligation. The City could be required to pay up to $870,000 in termination 
payments if the City defaults in year 1.  
 
The staff report also makes it absolutely clear that TreeUmph would not have entered into the 
Lease unless it could obtain a minimum 10 year term. The staff report confirms that: 
 

“Due to the substantial capital investment to construct the course, a ten year 
agreement was essential to TreeUmph! Since the City Charter allows for only a 
five year maximum agreement, the proposed contract calls for the City to pay 
TreeUmph! an amortized amount, if the City does not renew the contract assuming 
no breach of contract by TreeUmph!. The default payment at the end of year one 
would be $870,000 and decreases each year thereafter according to a schedule 
included in the contract. By the end of year five, the payment will be $435,000.” 
(City staff report Ordinance 2016-82) 

 
Despite the potential adverse effects of the Lease to the City, it is obvious that the City and 
TreeUmph drafted it with the clear intention of avoiding the voter approval requirement in the 
Charter. The question is why? Perhaps the Commission believed the voters would not approve it. 
All the more reason to ask for voter approval. Citizens should have the right to approve long term 
dispositions of city property. That is the important public policy intended by the Charter 
requirement. 
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The affected residents are not claiming that TreeUmph may not be a reputable company or that the 
citizens would not approve the lease. Certainly, however, the City should have and could have 
negotiated terms that are as beneficial to the City as they are to TreeUmph. TreeUmph recognized 
those risks and they negotiated the Lease for their benefit. Why didn’t the City use its bargaining 
power to protect its citizens from the possible negative consequences of the lease? Has the City 
done adequate traffic, noise, or compatibility studies to determine the possible the effects on 
residents and the City. Has the City done any studies at all? 
 
In simpler terms, TreeUmph, while not even guaranteeing a nickel of lease payments, estimates in 
its proposal that the City may receive $56,000 a year, yet it requires the City to pay TreeUmph 
$87,000 a year to terminate the lease. 
 
In 1984, the City was party to a contract with a developer that the court ruled unenforceable. The 
City agreed with a developer to construct a traffic light along a curved road in exchange for a 
payment. Later, the City decided not to construct the road. The developer sued the City and the 
court determined that the City’s agreement to construct the road was beyond its authority to do so. 
The contract was ruled unenforceable and the developer lost. P.C.B. Partnership v. City of Largo, 
549 So. 2d 738 (2nd DCA Fla. 1989).  
 
Courts do not permit parties to a contract, in this case with TreeUmph, to sue a city if the agreement 
is void on its face or if the municipality contracts beyond its authority to do so.  
 
Thus, while the current Commission may agree that the contract is enforceable, future 
commissions may not be bound by the provisions of the termination penalty of the Lease. That 
would require further expenditure of taxpayer funds to challenge the Lease. A future Commission 
could also refuse to pay the termination payment because a court could determine that the lease is 
actually what was intended by both parties, a ten year lease. The lease would then be unenforceable 
because of the failure of the City to obtain referendum approval by the voters as required by the 
Charter.  
 
There are other problematic issues with the lease as well. Does the termination payment schedule 
commit the City to make payments in the future that are beyond the City’s budgetary authority? 
Does the establishment of a zip line over the city’s park property violate very specific policies of 
its comprehensive plan to ensure that: 
 

 “Environmentally sensitive parkland areas shall be protected by maintaining 
them as undeveloped, or through development with passive recreation/open 
space uses, that are compatible with the natural surroundings and minimize the 
disruption of natural systems?” (Policy 1.2.6 of the Recreation and Open Space 
Element).  

 
Additionally, the Lease gives TreeUmph and its customers the use of the City’s first aid and 
restrooms. That clearly creates liability for the City. What if TreeUmph fails and goes out of 
business? Who is responsible for the cost of taking down the equipment? Has the City reviewed 
the leases in other municipalities to compare lease rates or liability provisions? The lease does not 
even require a performance bond to cover those possible liability issues. 
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Finally, it is my understanding that City Manager Henry Schubert, Vice Mayor/Commissioner 
Robinson, Commissioner Holck, and Assistant City Manager Mike Staffopoulos went on a field 
trip to the TreeUmph zip line in Bradenton.  In a recent case, the court in Finch v. Seminole County 
School Board (995 So. 2d 1068, Fla. 5th DCA 2008) determined that a similar field trip violated 
the Sunshine Law: 
 

“The School Board disagrees arguing that the purpose of the bus tour was only to 
explore the effect rezoning would have on a number of different communities and 
bus transportation routes. It underscores that there was no open discussion 
regarding the rezoning; no one either discussed or expressed a preference for any 
plan; and no decisions were made. We conclude, however, that even if the School 
Board is entirely accurate with respect to the occurrences during the bus tour, the 
School Board still violated the Sunshine Law because the “fact-finding” exception 
does not apply to the ultimate decision making governmental authority.” 

 
The Commission should have been advised not to take such a trip. 
 
These are all matters which should have been addressed by the City when it considered entering 
into the Lease. Since no building permits have been issued, it would be a simple matter to place 
the Lease on the ballot for the March election. This would permit the City’s residents who elected 
the Commission to exercise the rights provided to them under the City Charter. If approved, the 
City could then enter into a 10 year agreement without the termination penalty provision. The risk, 
of course, is that the citizens don’t approve of the zip line proposal. To do otherwise, is simply an 
exercise of power by the City without the necessary authority. 
 
We residents respectfully request the Commission to renegotiate the terms of the Lease to 
protect the City against the issues raised above and then submit the approval of the Lease to 
the voters in March. 
 
This letter also serves as a public records request on behalf of the affected residents to the City as 
well as the City’s attorney and firm, Alan Zimmet and Bryant Miller Olive (“BMO”), to provide 
of all of the proposed drafts of the Leases as well as all emails between TreeUmph, BMO, the City 
and counsel for TreeUmph. Those records will most likely clarify what is obvious. TreeUmph 
wanted a ten year lease and the attorneys involved drafted the lease in a manner which intentionally 
attempted to avoid the required citizens’ referendum to approve the lease. 
 
Thank you very much for your consideration of this matter. 
 
Respectfully, 
 
Your Constituents, The Affected Residents 


