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detail, up-to-date information, and a conscious effort to remain in touch with 
developments at all times. Interaction with governments is constantly on the in- 
crease, and a good knowledge of the background and of the ways of the business of 
shipping is therefore needed by an ever-expanding circle of people. 

A revision of Mr Bes' book has thus been long overdue. We are fortunate that this 
has now been undertaken by as qualified an observer of shipping affairs as Captain 
Norman Lopez. Captain Lopez was able to bring to the task his practical experience 
as a seafarer, as an educator, and as an established author with clear personal views 
on the industry's problems and developments. I salute his diligence and his enthusi- 
asm in undertaking the major work of revising the text, adding the decriptions of 
many new terms, and correcting or updating those that needed amendment in light 
of changing circumstances. As a former President of BIh4CO previously much 
involved in the documentary and information work of that organisation, and as an 
active shipowner, I am only too well aware of the paucity of shipping literature that is 
easy to read by non-specialists, sufficiently broad in coverage, and also of immediate 
practical application: all attributes of this book. 

I am certain that this revision by Captain Lopez will find the same acclaim as the 
original work, and will contribute significantly to a better understanding of the 
industry, assist in maintaining good working practices, and lead to renewed profes- 
sionalism amongst our shipping colleagues and our business associates. Particularly 
at this time, when those of us working in the maritime industries must convince more 
of our children of the attractions a career in shipping can hold, and we also need to 
educate the public at large of the economic benefits of ocean-going transport, this 
update of Chartering and Shipaing Terns meets a very urgent and a very important 
demand for more knowledge. 

World- Wide ShiHng Group, 
Bernuda and Hong Kong, 
March 1992 

DR H E L M U T  S O H M E N  
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Preface to the Eleventh Edition 
J. Bes wrote the first edition of this book in 1951, little could he have 
ow shipping would change. Even less could he have contemplated how 
and Shipping Terms would become the classic information and reference 
e whole shipping industry. The book became so well-used and was so 
mand that it went into ten editions until 1977 before Mr Bes sadly died. 
e of how well-used the book became is the story told to me by a very senior 
 a shipowning/ship management company in Hong Kong in 1990. She 
ter she had graduated and joined the family firm, her father, the Chair- 
Board, insisted that she read Chartering and Shipping Terms from cover to 
e she could even begin to know anything about shipping! 
eface to the first edition, Mr Bes said "The underlying thought, when 
this book, has been to enable those connected with ocean shipping to 
themselves with the essentials of shipping, without having to resort to 
terature". 
40 years ago, nothing could have been better said. The sub-title of the 
ted that it was a practical guide for a large variety of shipping profession- 
ears later, many shipping professionals, who are students and practi- 
he shipping industry, bewail the paucity of a practical guide which is 
ce/information book on many topics-a book which contains almost 
for everyone. 
inal dream has been retained. I have heeded the pleas of many of my 
leagues, friends and students to try to solve the problem that many of 
For example they complain that there are many books on shipping law, 
lawyers and aimed mainly, it would seem, at readers who are lawyers. 
 the practical shipping man do, if he has not had the benefit of legal 
is revision of Bes' classic guide is an attempt to solve the problems in the 
ipping industry. 
s wrote the original book and even since he revised it in 1977, the environ- 
e shipping industry has been changing. Even as this edition is being 

e sectors of the shipping system are changing. For example, Chapter 3 
h bills of lading refers to the dissatisfaction with English legislation dating 
55, the Bills of Lading Act. In the United Kingdom there are already 
t to solve the problems and make the legislation cope more with demands 
entieth century will bring and indeed even allow it to cope with the next 
 addition, the system of bills of lading, with us for hundreds of years, may 
 by "Sea waybills" and these are discussed in the same chapter. 
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The calculation of laytime is changing with new decisions of the courts. For 
example, the 1990 decision of the House of Lords in The General Capinpin has 
changed the concept of "workable hatches". The commencement of laytime is 
confirmed to be dependent on the giving of a valid, good notice of readiness, not on 
the mere commencement of discharge (or loading) as some shipping men were 
prepared to accept previously. This was the result of the English Court of Appeal 
decision in The Mexico I, also in 1990. Practical shipping decisions will be affected by 
such changes. It is hoped that this revision will help the decision-makers. 

There have been other changes in areas related not only to law. For example, the 
International Chamber of Commerce has changed its Trade Terms, ZNCOTERMS 
1990. The effects on international trade will be many especially when it is realised 
that much of today's trade is surrounded by intermodalism and electronic data 
interchange. These new developments have been included in this work. 

In addition, changes taking place in the liner conference system and liner services 
are identified. Salvage of maritime property features specially because of the publi- 
cation of a world-standard, new Lloyd's Open Form of Salvage Agreement in 1990. 

I hope that this edition fulfils the original dream of J. Bes, a dream that is shared by 
me. 

This monumental work would not have been possible without the tolerance, and 
help of my long-suffering family, Della, my wife, and Philip, my son. Without 
Della's assistance the work would have taken twice as long. Many long hours en- 
abled Philip to design a book jacket that encompasses everything this book is meant 
to cover. I am also grateful to the publishers, Barker and Howard, especially to Mr 
Quentin Phillips, for his patience and understanding throughout the production of 
this work. 

Thanks also go to LLP Legal Publishing for their careful supervision of the book's 
production. 

Last but not least, I am extremely grateful to the following organisations for their 
kind permission to quote from their documents and publications: 

Baltic and International Maritime Council ("BIMCO"), Denmark 
The Federation of National Associations of Shipbrokers and Agents 

("FONASBA"), Rotterdam 
ICC United Kingdom, London. 
International Maritime Carriers Ltd., Hong Kong. 

Hong Kong and Brisbane 
December 1991 

N O R M A N  J .  LOPEZ 
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Chartering 

Chartering is the process of hiring a ship to carry cargo by sea. The contract by which 
a ship is hired is called a "charter". 

The word "chartering" brings out many issues. Chartering terminology covers 
these issues, from the negotiation stage before the contract is made, to the contents 
of the document itself (the "charterparty" and its "clauses") which is the physical 
form of the contract of carriage. Chartering terminology can also relate to issues 
connected with the periods after the contract is made. An example is "arbitration" 
which is one legal method of solving disputes arising from the contract. 

Therefore the word "chartering" and the terminology connected with it are re- 
lated to law and practice of entering into contracts for the use of a ship. Some of the 
terminology does have relevance to other sectors of the shipping business and these 
will be referred to in the other chapters of this book in which a more analytical 
discussion of the term or phrase is given. For example, the term "1.W.L" ("Institute 
Warranty Limits") is more relevant to marine insurance and will be discussed fully 
in that chapter. However, the term is appropriate to the trading limits governing the 
places to which the charterer can send the ship, especially under a "Time Charter" 
and will be briefly mentioned in this chapter on "Chartering". 

It must be stated here that one type of "charter" may not be for the purpose of 
carrying cargo but to establish a form of financial arrangement. This is the 
"bareboat" or "demise" charter where the ship is leased out or "demised" by the 
actual owner to a hirer or "demise charterer" and placed under his complete con- 
trol. These phrases and terminology will be discussed in further detail below. 

The main objective of this chapter is to explain chartering terms and terminology, 
and to give a reasonable, comprehensive description of clauses and words that may 
be found in charterparties. Other chapters, such as "Laytime and Timesheets" and 
"Bills of Lading" will also contain material relevant to chartering but the material 
will be related specially to those chapters. 

Finally, some phrases can be abbreviated, for example in telex communications. 
The relationship between the full form of the phrase and its usual abbreviation will 
be indicated by brackets. For example, "Address commission" is usually abbre- 
viated to "Adcom" and the full form of "BIL" is "Bill of lading". Both forms are 
generally given. 
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AA AA. Always afloat, always accessible. 
Always afloat. In order to prevent a vessel from being ordered to proceed to a 

berth where she cannot load or discharge without touching the ground or which 
can only be reached safely after discharging part of the cargo into lighters or 
which can only be reached with spring tide, the so-called "always safely afloat 
clause" is inserted in the charterparty. 
This clause may read as follows (as in the GENCON voyage charterparty for 
dry cargo): 

". . . the vessel shall proceed to . . . or so near thereto as she may safely get and lie 
afloat . . . and being so loaded the vessel shall proceed to . . . or so near thereto as 
she may safely get and lie always afloat and there deliver the cargo . . ." 

In some ports where the bottom consists of soft mud, it may be agreed that the 
vessel may lie safely aground at low tide ("Not always afloat but safely 
aground" or NAABSA). 

Always accessible. The charterer can send the ship to ports in which the ship 
can be reached for the purpose of handling cargo or carrying out any other 
activity with the shore and as required by the charterer. 

About. Many charterparties contain the word "about" when describing some- 
thing, such as the speed of the vessel or its fuel consumption or the cargo to be 
loaded. The word tends to remove the strict responsibility that would be placed on 
the party making the statement that the description is absolutely correct if there 
was some departure from the description. The word "about" means "more or 
less" and gives some (uncertain) margin of accuracy or allows some (equally 
uncertain) tolerance. 

A common use of "about" is in time charterparties. An example is found in the 
New York Produce Exchange form in the Preamble describing the vessel to be 
chartered: 

". . . of about . . . cubic feet grain capacity . . . and about . . . tons . . . deadweight 
capacity . . . inclusive of permanent bunkers, which are of the capacity of about. . . 
tons of fuel, and capable of steaming, fully laden, under good weather conditions 
about . . . knots on a consumption of about . . . tons . . ." 

In a time charterparty, also using the NYPE as an example, the charter period can 
be qualified by "about": 

". . . the Owners agree to let and the Charterers agree to hire the vessel from the time 
of delivery for about . . ." 

In an arbitration in New York in 1988, this issue of an approximate period under 
the time charter was dealt with. The vessel was fixed for a tripcharter for a duration 
of ". . . about 80 days without guarantee . . ." The owners claimed that the 
charterers had underestimated the voyage because the voyage occupied 97 days 
instead of the agreed 80 days. It was decided that the owner's claim for compensa- 
tion for the overlap in period was unfounded because there was no misrepresenta- 
tion by the Charterer of the voyage duration. 

In a voyage charterparty, the speed and fuel consumption are not very signifi- 
cant but the deadweight is also qualified by "about" as it is in the MULTIFORM 
charterparty. In such a charter if the cargo quantity is to be qualified by some 
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About-continued 
factor of tolerance, a percentage is used for the same effect as "about", for 
example "and there load a cargo of 50,000 metric tons, 5 per cent more or less in 
Owner's option". 

"About" can be an uncertain factor in assessing the tolerance allowed to either 
an owner or a charterer. In early decisions, factors of between 3 and 5 per cent 
seemed to be the norm but today this would no longer be the case. Judges and 
arbitrators would take into account various other factors, such as the weather 
conditions, the agreed quantity of cargo, any port restrictions and commercial 
margins allowed in certain trades. In some cases, the charterparty may give the 
owner the option to load more or less cargo than a specified amount (see 
MOLOO) and if the master gives an "approximate" quantity in his Notice of 
Readiness, this may be the same as "about". 

With regard to a speed description in a time charter, it was assumed in the past 
that a margin can be allowed of about 0.5 knot or 5 per cent. In The A1 Bida, 1987, 
it was decided that this assumption was no longer acceptable. In this case, the 
vessel was described as being "capable of maintaining under normal working 
conditions an average sea speed of about 15.5 knots . . .". On delivery, the vessel's 
bottom was fouled so that for some time it was unable to reach the described speed 
on the agreed fuel consumption. It was decided that the owners failed to make the 
ship fit on delivery. It was also stated in the English Court of Appeal that the word 
"about" was not restricted to a definite margin of 0.5 knots or 5 per cent but 
depended on the vessel's size, draught and trim. With regard to fuel consumption, 
"about" meant 3 to 5 per cent but this must also be reconsidered in the light of the 
above legal decision. The weather conditions may always be relevant to the 
margin. 

"Act of God". When some event takes place preventing one party from fully 
carrying out his obligations under a charterparty and that event occurs without 
any human intervention, this person is relieved from any liability to compensate 
the other party to the contract. This exception to liability is generally implied in 
the law and practice of shipping but the exception can also be found as an express 
term in a charterparty. For example, in the New York Produce Exchange (NYPE) 
time charterparty, clause 16 states: 

"16. Should the vessel be lost, money paid in advance and not earned . . . shall be 
returned to the Charterers at once. 

The act of God, enemies, fire . . . always mutually excepted. . . ." 
This means neither party is liable if loss or delay is caused by extraordinary 
circumstances, for example, accidents caused by force of weather beyond human 
power or other circumstances which could not possibly be foreseen or prevented. 

It must be mentioned here that not every cause of loss, damage or delay can be 
considered an "act of God'' thus relieving one person from liability. For example, 
unexpected cold weather is an act of God but if cargo is damaged because of pipes 
or tanks bursting because the water was negligently and carelessly allowed to stay 
in them, freezing and expanding, and then cargo was damaged by the water from 
the burst pipes or tanks, the damage would be caused more by the negligence of 
the shipowner's servants (the crew) than by the very cold conditions. 
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Address commission (Adcorn). In some charterparties a certain percentage of 
commission is due to charterers on the amount of freight or hire. Address com- 
mission is almost equivalent to a reduction in the rate of freight, as few special 
services are performed by charterers in return. However, the charterer will deduct 
the amount before paying the shipowner what is due. The commission is like a 
rebate for the business from the charterers. 

If no address commission is due, the vessel is "free of address". 

Advance freight. As a rule the freight on cargo shipped under a charterparty is 
payable at destination upon delivery to consignees. 

If the ship or cargo is lost b'efore the destination, the shipowner is not entitled to 
freight. (However, under some legal systems he can claim that a part of the freight 
has been earned-and he has a right to it-in proportion to the distance covered 
from the loading port.) To protect the shipowner's right to freight even if he 
cannot deliver the cargo to its agreed destination an express clause in the 
charterparty may provide for the whole or part of the freight to be payable in 
advance. The time when the advance freight is payable and the entitlement of the 
carrier to keep it can vary. For example, it may be stated: 

"The freight is to be paid at the rate of .  . . per ton of 1000 kilos on gross bill of lading 
weight and is to be paid in the following manner:- 

. . . The freight shall be deemed earned as cargo is loaded on board and shall be 
discountless and non-returnable, vessel andlor cargo lost or not lost." 

and, 
"Freight is payable within five days of master signing bills of lading." 

Once the freight is paid in advance it is not generally recoverable by the 
charterer or the shipper even if the cargo is lost. 

This risk can therefore be covered by charterers or shippers by insurance. 
The position is different if charterers or shippers advance money in order to 

meet ship's disbursements at port of loading. Such a payment for account of 
shipowners constitutes a normal loan which is recoverable from shipowners irre- 
spective whether the cargo is actually delivered at destination or not. 

For example, the GENCON charterparty states, in cl. 4: 
"Cash for vessel's ordinary disbursements at port of loading to be advanced by 
charterers if required at the highest current rates of exchange, subject to two percent to 
cover insurance and other expenses." 

The deduction of 2 per cent of the amount to cover insurance and other expenses 
almost seems to suggest that the cash is an advance on freight which is not recov- 
erable if the cargo is not delivered. However, the same clause in GENCON clearly 
states elsewhere that "The freight to be paid in the manner prescribed in cash . . . 
on delivery of the cargo. . .". Therefore it is likely that the cash for disbursements at 
the load port is in the nature of a "loan" to the owner, insurable in case the owner 
cannot repay it. 

Affreightment. (See also COA.) This term is a somewhat old form of describing 
a contract to carry goods by sea, that is, a "contract of camage". Such a contract is 
now more correctly and simply referred to as a "charter". "Affreightment" comes 
from French and means "the hiring of a ship to carry cargo". 
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Affreightment-continued 
However in modem shipping terminology, a "Contract of Affreightment" 

(COA) has a specialised meaning. It is now a contract to move a (large) volume of 
cargo over an agreed period of time. Examples are VOLCOA and INTERCOA 
80. 

Under the Hague Rules or Hague-Visby Rules, a "contract of camage" also 
means a bill of lading or any similar document of title insofar as such document 
relates to the camage of goods by sea. 

Agency fee. The agency fee is the remuneration for the agents who have attended 
to the ship's business during its stay at their port. In most maritime countries fixed 
scales of charges covering agency work and the clearance of tramp vessels have 
been agreed between the local shipbrokers or their organisations. For example, the 
Institute of Chartered Shipbrokers in London, England, recommends minimum 
agency fees for different services and publish a list of these. BIMCO (The "Baltic 
and International Maritime Council") also publishes a book "Port Costs" which 
contains disbursements from shipowners and agents from many ports in the 
world. This shows the likely costs for shipping agency services. Also in BIMCO's 
regular periodical, BIMCO Bulletin, a section entitled "Around the Ports" oc- 
casionally covers agency fees recommended by different organisations and port 
authorities. 

The fees may vary according to the size and nature of the cargo, as well as the 
ship's tonnage, but the basic principle is that a fixed sum is allowed. Sometimes a 
fixed amount is inserted in the charterparty as the total agency fee. 

"Agency fee" is different from commission paid to brokers or "brokerage". 
(See Brokerage.) 

Regular liner companies may grant a certain percentage of freight on outward 
and inward cargo as commission, in addition to the regular agency fee. It is not 
customary to pay to the ship's agents any commission on the freight on cargo 
camed by tramp vessels, although efforts to claim a certain percentage of the gross 
freight as an agency fee, in addition to the normal agency fee, may sometimes be 
made. 

Aground. The bottom of the ship may touch the ground in a loading or discharg- 
ing port because of tidal changes in the water level. If a charter allows the charterer 
to send the ship to a port where it can safely touch the ground it will contain a 
clause describing the ship as being ". . . not always afloat but safely aground . . ." 
(NAABSA) 

AG (Arabian Gulf). This suggests a range of ports in the Arabian Gulf (Iranian 
or Persian Gulf) where a ship can load or discharge cargo. 

AH range. A range of ports between Antwerp and Hamburg in Europe. If the 
owner agrees with this range of ports he accepts that Antwerp and Hamburg are 
warranted by the charterer as being "safe" but he may have to dispute the "safety" 
of any other port nominated within the range. This description of a range of ports 
is sometimes abbreviated to "AHR". 

All t ime saved (ATS). This expression is used in conjunction with despatch 
money. (See Chapter 2, under Despatch.) 
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AU told. In some charterparties the deadweight capacity of the vessel is shown 
with the addition "all told" (DWAT), which means the capacity mentioned in the 
charterparty represents the total deadweight capacity including bunkers, water, 
provisions, dunnage, stores, spare parts, crew, passengers and their effects. In 
order to arrive at the deadweight capacity for cargo (DWCC) deductions have to 
be made for bunkers, water, etc. 

Always accessible. The charterer can send the ship to ports in which the ship can 
be reached for the purpose of handling cargo or carrying out any other activity 
with the shore and as required by the charterer. 

Always accessible berth(s). The berth must be capable of being approached in 
the sense of having an unobstructed way or means of approach. This expression 
describes the berth only and not the ship and means only that the berth is capable 
of being approached. It is relevant to the ship's being an "Arrived ship". In The 
Kyzikos, 1989, when it went before the first judge before it reached the House of 
Lords, the phrase "always accessible berths" had to be decided. The vessel was 
chartered to carry cargo to one or two ". . . always accessible berths . . . ". In the 
dispute about demurrage, the judge held that the shipowners would be entitled to 
succeed in their claim for demurrage if they could show that the charterers were in 
breach of their obligation to provide a berth that was always accessible. The judge 
stated that the word "accessible" meant simply that the berth was capable of being 
approached. This required it to be unobstructed by a physical obstruction. In the 
case, the vessel was prevented from reaching the berth because of fog. This was not 
a physical obstruction and therefore the berth was always accessible. 

Always afloat. In order to prevent a vessel from being ordered to proceed to a 
berth where she cannot load or discharge without touching the ground or a berth 
which can only be reached safely after discharging part of the cargo into lighters or 
which can only be reached on spring tidal conditions, the so-called "always safely 
afloat clause" is inserted in the charterparty. 

This clause may read as follows (as in GENCON): 
". . . the vessel shall ,proceed to . . . or so near thereto as she may safely get and lie 
afloat . . . and being so loaded the vessel shall proceed to . . . or so near thereto as she 
may safely get and lie always afloat there deliver the cargo, . . ." 

In some ports where the bottom consists of soft mud, it may be agreed that the 
vessel may lie safely aground at low tide that is "Not always afloat but safely 
aground" (NAABSA). 

AMWELSH (Americanised Welsh Coal Charterparty). A standard-form 
voyage charterparty for the carriage of coal, published by ASBA in 1953 and 
amended in 1979. (See ASBA.) 

Anti-pollution clauses. These are clauses inserted in a charterparty and gen- 
erally place responsibility on the shipowner to ensure that he obtains suitable 
insurance cover or can provide alternative security for compensation he may 
become liable to pay for pollution by oil (or similar substances) and for clean-up 
costs. These clauses are common in charters for oil tankers. An example is the 
"TOVALOP Clause" in the TANKERVOY 87 voyage charterparty. The owner 
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Anti-pollution clauses-continued 
agrees that h e  is and  will remain a "Participating Owner" in  TOVALOP (the 
"Tanker Owners' Voluntary Agreement Concerning Liability for Oil Pollu- 
tion"). T h e  remainder of the  clause deals with limits of liability for payment of 
damages for oil pollution and  clean-up operations. 

Another, slightly different, example can be found in cl. 38 of the ASBATIME 
charterparty which can be  used for tankers and  also for non-tankers. T h e  clause 
states that: 

"The vessel shall be off-hire during any time lost on account of vessel's non- 
compliance with government andlor state andlor provincial regulations pertaining to 
water pollution. In cases where vessel calls at a U.S. port, owners warrant to have 
secured and cany on board the vessel a Certificate of Financial Responsibility as 
required under U.S. law." 

Even more stringent clauses, imposing severe obligations on  shipowners, came to  
be  used in 1990 after a number  of oil tankers experienced casualties in and  near 
United States' waters causing severe escape of oil and pollution or  threats of 
pollution. O n e  clause, for example, required shipowners to  maintain insurance 
cover (from P. & I. Associations) for US8700 million to meet liability for oil 
pollution caused by the  owner's ship. T h e  International Group of P.  & I. Associ- 
ations became very concerned because such large liabilities would be  uninsurable 
or  insurable a t  excessive cost to the  owner. 

I n  1990, legislation was introduced in the U.S.A. to  control such pollution from 
ships. This  imposes severe liabilities in the  oil tanker trades to and  from U.S. 
ports. In  order to reduce their own liabilities, charterers of vessels in these trades 
attempted t o  impose very wide obligations o n  shipowners. These mainly con- 
cerned the suitability of the vessels in the trades and the certification and insur- 
ance of liabilities for oil pollution. 

Charterparties can contain clauses as follows: 
"Financial Responsibility Concerning Oil Pollution 
Owners warrant that throughout the currency of this charter they will provide the 
vessel with the following certificates: 

(a) Certificates issued pursuant to the Civil Liability Convention 1969 
(CLC) . 

(b) Certificates issued pursuant to the U.S. Federal Water Pollution Control 
Act. 

(c) Certificates which may be required by U.S. Federal legislation at any time 
during the currency of this charter provided always that such legislation 
incorporates the CLC as amended by the 1984 Protocol or contains equiva- 
lent provisions. 

Notwithstanding anything whether printed or typed herein to the contrary: 
(i) Save as required for compliance with the above, Owners shall not be required to 

establish or maintain financial security or responsibility in respect of oil or other 
pollution damage to enable the vessel lawfully to enter, remain in or leave any 
port, place, territorial or contiguous waters of any country, state or territory in 
performance of this charter. 

(ii) Charterers shall indemnify Owners and hold them harmless in respect of any 
loss, damage, liability or expense (including but not limited to the cost of any 
delay incurred by the vessel as a result of any failure by Charterers promptly to 
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Anti-pollution clauses-continued 
give alternative voyage orders) whatsoever and howsoever arising which Owners 
may sustain by reason of the vessel's inability to perform as aforesaid. 

(iii) Owners shall not be liable for any loss, damage, liability or expense whatsoever 
and howsoever arising which Charterers and/or the holders of any Bill of Lading 
issued pursuant to this Charter may sustain by reason of the vessel's inability to 
perform as aforesaid. 

Charterers warrant that the terms of this Clause will be incorporated effectively into 
any Bill of Lading issued pursuant to this Charterparty." 

Anti-technicality clause. In a time charter the charterer is obliged to pay hire for 
the vessel in the agreed manner, for example, in U.S. currency, semi-monthly in 
advance, in a prescribed bank on or before the end of a specified number of 
"banking days". The charterparty also allows the owner to withdraw the vessel if 
the punctual and regular payments of hire are not made. T o  be fair to charterers, 
an "anti-technicality clause" can also be inserted in the charterparty. This can 
state: 

"Where there is any failure to make 'punctual and regular payment' due to oversight 
or negligence or error or omission of Charterers' employees, bankers or agents or 
otherwise, for any reason where there is absence of intention to fail to make payment 
as set out, Charterers shall be given by Owners three bank working days notice to 
rectify the failure. Where so rectified, the payment shall stand as punctual and regular 
payment. Charterers' bankers to send a direct telex to Owners' bank confirming said 
hirelmonies paid with value date and appropriate references." 

Such a clause, giving the charterers a "grace period", can also contain a pro- 
vision to compensate the owners with interest. These words can be added to the 
above clause: 

"Payment received by Owners' bank after the original due date will bear interest at the 
rate of 0.1 percent per day which shall be payable immediately by Charterers in 
addition to hire." 

APS (Arrival Pilot Station). This expression is used to identify the point at 
which a time-chartered ship is "delivered" to the charterer or "redelivered" to the 
shipowner. The place of delivery and redelivery are the places where the time 
charter commences or comes to an end. Normally, the place of actual delivery or 
redelivery and where an "on-hire survey" or "off-hire suntey" would be camed 
out would be a berth but the time from which hire is to be paid or until which hire is 
paid may be an "artificial" point such as when the ship is amving at a port, and the 
pilot who is to assist with the navigation of the ship to the pilot station, boards the 
ship. 

(See also DOP and DLOSP.) 

ARA (AntwevRotterdarn-Amsterdam). A range of ports in a charter- 
party or report of a fixture specifying that the ship is chartered to load or discharge 
at a port or ports in this range. 

Arbitration agreement. This is an agreement by the parties to a contract (for 
example, a charter) to submit to arbitration all or some disputes between them in 
any legal relationship they may have. The "Model Law" adopted by the United 
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Arbitration agreement-continued 
Nations Commission on International Trade Law (UNCITRAL) in 1985 
describes an "arbitration agreement" as follows in Article 7: 

"An arbitration agreement may be in the form of an arbitration clause in a contract or 
in the form of a separate agreement. 

The arbitration agreement shall be in writing. An agreement is in writing if it is 
contained in a document signed by the parties in an exchange of letters, telex, tele- 
grams or other means of telecommunication which provide a record of the agreement 

, > ... 
The UNCITRAL Model Law is adopted in many countries including Aus- 

tralia, Argentina, Bulgaria, Canada, Cyprus, Egypt, England, Hong Kong, Hun- 
gary, New Zealand, Scotland, U.S.A. (three states: California, Connecticut and 
Texas) and the U.S.S.R. Accordingly if charter disputes fall to be determined by 
arbitration, the parties may find that the Model Law applies, depending on the 
country in which the dispute is decided.) 

The "arbitration agreement" shows that the parties want to be assisted by 
privately appointed decision-makers rather than be governed by litigation in 
courts, which are generally public. There may be other advantages of arbitration 
over litigation such as cost and speed of procedure. Private dispute resolution by 
arbitration can be subject to the law of certain countries but in some countries 
legislation attempts to give the parties unfettered freedom of choice. Two 
examples are the Arbitration Act 1979 in England and the Arbitration Ordinance 
1990 in Hong Kong. In 1981 the highest court in England, the House of Lords, 
decided, in the case of The Nema, that an unsatisfied disputant in a commercial, 
contractual dispute should not be allowed to take an arbitrators' decision (against 
him) too easily to the courts. 

Arbitration clause. During the performance of any contract of carriage of goods 
by sea a dispute can arise between the parties to the contract. The document 
containing the contract generally contains a clause stating how and where the 
dispute is to be resolved, and therefore which country's law will apply to the 
resolution of the dispute. For example, cl. 30 of MULTIFORM 198211986 
states: 

"Any disputes arising under this Charterparty are to be referred to arbitration in . . . 
and subject to the law applicable to Charterparty disputes in the city of arbitral forum. 

Except where it is the general practice in the selected arbitral forum for such 
disputes to be arbitrated by a tripartite tribunal, one arbitrator to be appointed by each 
of the parties, and in case the arbitrators shall not agree, the issues in contention shall 
be submitted by an umpire selected by the two arbitrators . . . The decision of the 
arbitrators or umpire . . . shall be binding on the parties, subject to the applicable 
law." 

A clause such as this can also be called a Forum Clause, to specify the place 
where any dispute will be resolved. 

Some arbitration clauses found in charterparties also contain a time limitation 
on when a claim can be brought by one side against the other. For example, one 
standard-form grain charterparty, the CENTROCON, has a time limit of three 
months. This can cause a few problems for either the shipowner or the charterer1 
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Arbitration clause-continued 
shipper. These effects are not generally known yet the clause is incorporated by 
name only (for example, "CENTROCON Arbitration Clause hereby incor- 
porated") into other charterparties, even where the loading port is not the River 
Plate, the region for which the original CENTROCON was designed. 

In 1989, a court decision in The Stephanos demonstrated how arbitration 
clauses can sometimes cause problems. The standard CENTROCON arbitration 
clause was agreed in the charterparty. This stated: 

"All disputes from time to time arising out of this contract shall, unless the parties 
agree forthwith on a single arbitrator, be referred to the final arbitrament of two 
arbitrators carrying on business in London who shall be members of the Baltic 
engaged in the shipping and/or grain trades, one to be appointed by each of the parties, 
with power to such arbitrators to appoint an umpire. Any claim must be made in 
writing and claimant's arbitrator appointed within three months of final discharge and 
where this provision is not complied with the claim shall be deemed to be waived and 
absolutely barred . . ." 

If a claim was made and had to be decided by arbitration, an arbitrator had to be 
appointed within three months after final discharge. The cargo receiver com- 
plained about the cargo within the three months period and made a formal claim 
against the shipowner. 

When sued by the receiver, the shipowner paid compensation and then brought 
an action against the original charterer within one year after discharge. The owner 
considered that another time limitation applied, that of one year contained in the 
Hague Rules, which applied to Bills of Lading and also, by the Clause Paramount, 
to the charterparty. The owner attempted to argue that the time limitation was 
that of the Hague Rules and not of the CENTROCON arbitration clause. How- 
ever, the judge decided that the three-month time limit applied to all claims under 
the charterparty irrespective when they arose. The judge declared that the Hague 
Rules provision applied to claims against a carrier, not by a carrier. The conse- 
quence was that the judge decided that the CENTROCON arbitration clause and 
its time limitation prevailed over the time limitation in the Hague Rules. In an 
earlier case, (The Ion, 1971), the Hague Rules time limitation did defeat the 
CENTROCON arbitration clause time limitation but that case was a claim 
against the carrier, not by the carrier. Moreover, if a clause in a contract which is 
subject to the Hague-Visby Rules or the Hague Rules reduces the time limit below 
the one year, this may be void under Article 111, rule 8 of the Rules. Under this 
Rule, any clause in a contract of carriage which relieves a carrier from liability in 
connection with goods is null and void and of no effect. The imposition of a 
shorter time limit within which a claimant can bring an action against a carrier 
would protect the carrier and would be void. 

The arbitration clause itself is almost an agreement within an agreement (the 
charter). In law it can therefore be considered to be a "collateral" agreement, and 
if it is to be enforceable as a self-standing agreement within another agreement, 
the language in the "parent" agreement must be explicit as to what clauses of the 
parent agreement are to form the collateral agreement by incorporation. (See 
Incorporation.) 

In a case before the English Court of Appeal in 1989, The Federal Bulker, the 
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Arbitration clause--continued 
issue concerned the incorporation of a charterparty arbitration clause into a bill of 
lading. The bills of lading which were used simply stated that all terms, conditions 
and exceptions were as per the charterparty, but no explicit details of the terms of 
the charterparty were given in the bill of lading. The charterparty contained an 
arbitration clause. The cargo was found to be damaged on discharge and the 
holder of the bill of lading attempted to start arbitration proceedings, depending 
on the clause in the bill of lading. The shipowner's argument was that although the 
bill of lading was an agreement between the owner and the holder it did not give 
effect to the charterparty arbitration clause because the charterparty was a 
different agreement. The court decided that an arbitration clause in a 
charterparty is "collateral" to the main agreement. If it is to have effect in any 
other agreement, it must be referred to explicitly in that other agreement, not 
merely in a reference in that other agreement to "terms and conditions" of the 
charterparty. 

Arrived ship. A vessel is an "arrived ship" and the laytime allowed under the 
charterparty begins to count as soon as the following events occur: 

1. The vessel must reach the contractual loading or discharging destination as 
stipulated in the charter. ("Geographical arrival".) 

2. The vessel must be ready in all respects to load or to discharge or lie at the 
disposal of the charterers. ("Actual readiness".) 

3. Proper Notice of Readiness ("NOR") must have been given to the shippers 
or consignees in the manner prescribed in the charterparty. ("Triggering off 
laytime".) 

The wording in the charterparty about the place of loading and discharge is very 
important. 

The destination is the place or point named in the charterparty or the charterer 
has the option to name it later. When the charterer exercises his option the situ- 
ation is as if the place was named in the charterparty. If no place can be named 
(e.g. because the charterer has no option) but the charterers direct the ship to be at 
their disposition at some loading or discharging place, the ship has "arrived" 
when it reaches the boundary of the wider area. In a 1950 case (Stag Line v. 
B. 0 .  T)  it was decided by the court that because the charterer had no power of 
nominating a berth and there was no named berth, the ship was an "arrived ship" 
when it arrived at the port limits. 

In a voyage charter there are four "stages" according to Lord Diplock in The 
Johanna Oldendor& 1973, the leading case dealing with an "arrived ship". These 
are: 

(a) the loading voyage or approach voyage (from the last port, when the 
charterparty was signed, to the port of loading); this is a "preliminary 
voyage"; 

(b) the loading operation (including waiting periods, stowage, trimming, 
securing, etc.); 

(c) the carrying voyage; 
(d) the discharging operation (including waiting periods). 

The shipowner's contractual obligations relate especially to stages (a) and (c). 
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Arrived ship-continued 
Stages (b) and (d) could be joint activities or the activities could be carried out free 
of expense to the shipowner. However, even though the expense may fall on the 
charterer or shipper, the operations would generally fall under the supervision of 
the master who represents the shipowner. 

If the vessel is prevented from reaching the agreed destination through no actual 
fault of the charterer or the shipowner, the charterparty must be carefully analysed 
in order to determine where the risk of loss of time must be placed. 

In a berth charter the contractual destination is the berth or wharf so that there is 
no further movement necessary to load or discharge the cargo. If the berth is 
occupied and not available the vessel is still on stage (a) and is therefore at the 
shipowner's expense. 

Some charters stipulate that notice of readiness can be given if the ship has 
arrived at the agreed port but the loading or discharging berth is unavailable. This 
means that the NOR can be given "whether in berth or not" (WIBON). For 
example, cl. 7 of the MULTIFORM charterparty states: 

"Such notice of readiness shall be delivered when the vessel is in the loading/dischar- 
ging berth and is in all respects ready to loadldischarge. However, if the loading/ 
discharging berth is unavailable, the master may give notice of readiness on the 
vessel's arrival within the port or at a customary waiting place outside the port limits, 
whether or not in free pratique and whether or not cleared by Customs . . . 

Such qualifications, WIBON, WIFPON and WCCON, generally protect the 
Shipowner's interests. In The Kyzikos, 1989, in the House of Lords, it was con- 
firmed that qualifications such as WIBON convert a berth charter into a port 
charter. 

In a port charter, the vessel "arrives" when it is: (a) within the port limits (that 
is, the geographical and legal limits); (b) at the immediate and effective disposal of 
the charterer; or (c) when it is anchored at a place where vessels usually lie waiting 
for a berth to become available and orders to berth being given to the master. In 
this last situation, if the charterer alleges that the vessel is not at the usual waiting 
place, he must prove this. However, the vessel may be permitted to be anchored 
away from the usual waiting place but the shipowner must prove that the vessel is 
still at the effective and immediate disposal of the charterer. 

The Johanna Oldendofldecision is a positive and definitive statement of the law 
as it still stands with regard to an "arrived ship". Many cases in which disputes 
arise between the shipowner and the charterer about whether the master can give a 
valid notice of readiness, thus triggering off the laytime, use the concepts of that 
case and confirm them. 

Once the vessel has arrived it is up to the charterers/consignees to arrange for a 
berth with the least possible delay. The laytime allowed under the charter soon 
begins to count and any delay in allocating a berth may increase the risk of 
demurrage being incurred. 

It occurs that in cases where a port is seriously congested ships have to wait for a 
berth outside the port limits. Sometimes charterers have claimed that the master 
could not give notice of readiness because his ship was outside the port limits. In 
order to avoid disputes on this point it is recommended to arrange for time to 
count "on arrival at or off the port". 
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Arrived shi~continued 
The actual readiness can be both legal and physical. The legal readiness is 

related to the vessel's complying with all port formalities, such as obtaining free 
pratique, declaring the arrival at the Customs House and obtaining official 
approval to load andlor discharge the cargo. 

The physical readiness is related to the cargo worthiness of the vessel, its cargo 
handling equipment, cleanliness of the cargo holds, accessibility of the cargo 
compartments to the shippers and other similar matters. 

The notice of readiness must be given in the agreed manner. Sometimes a 
master may be in doubt as to whether he may or should give a notice of readiness. 
A good working rule in doubtful situations is that the master should give a docu- 
ment which he names a "Notice of Readiness" and then continue to give these 
Notices even if they are rejected. This will avoid the consequence later when a 
dispute goes to a court or arbitrator of someone being able to say that if only the 
master had given a valid notice of readiness, the laytime would have commenced 
and the owners would be able to claim demurrage. 

ASBA. The Association of Shipbrokers and Agents (U.S.A.) Incorporated, New 
York. 

ASBA I1 (Original: ASBATANKVOY). A standard-form voyage charterparty 
for tankers published by ASBA in 1984. 

ASBATIME. The code name given to the 1981 derivation of the original New 
York Produce Exchange form (NYPE) of charterparty. The 1981 version was 
published by The Association of Shipbrokers and Agents U.S.A. Inc. (ASBA), 
New York. 

Australian hold ladders. If a vessel is fixed to trade to and from Australia, either 
on a time charter or on a voyage charter, it may be required by the charterer that 
the vessel is provided with ladders acceptable to waterside workers (stevedores) in 
that country. The ladders are required because of demands from waterside work- 
ers' unions. These ladders are quite expensive to fit to the vessel and if the vessel 
requires waterside workers to enter into the cargo holds, yet is not fitted with these 
ladders, the vessel can be severely delayed. 

Averaging laytime. See Chapter 2, under Averaging. 

AWRI Additional War Risk Insurance. This is an extra amount paid to the 
owner of a time-chartered vessel if the ship is ordered to a port or an area in which 
war or hostilities are taking place and the shipowner's insurers require an 
additional insurance premium for the vessel to be considered to be covered 
against risks in that place. 

Bagging of cargo. A charterparty may contain a clause which stipulates that if the 
charterers load grain in bulk, they must supply to the master on his request 
sufficient empty bags to be used to collect any grain which was spilled and any 
grain which remained in the cargo space after discharge. 
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Bagging of cargecontinued 
In a dispute that arose from the interpretation of a clause in the BALTIMORE 

FORM C charterparty for grain, the judge decided that bagging and stowage of 
the grain cargo were part of "loading" operations. The charterers had already 
loaded the grain on board the ship but in order to ensure that the ship was safe and 
had adequate stability, some grain had to bagged and stowed in the 'tween decks. 
The judge said: 

"I have never heard it suggested . . . that in assessing the time taken in loading for the 
purposes of demurrage an apportionment should take place . . . between time taken in 
stowing and time taken in bringing the goods to the hold. I can see no reason why it 
should be different with bulk cargo, which has to be trimmed, or, to some extent, put 
into bags for the purpose of safety or for complying with enforceable regulations the 
object of which is safety." 

It should be obvious that the loading of grain in bags can be very expensive 
compared with loading in bulk. Moreover, the space occupied by bagged grain is 
greater for the same weight than grain in bulk because of differences in the stowage 
factor. (See S.F.) This can cause problems with the weight of cargo loaded and 
the freight to be earned. 

It is evident that older-style, general-cargo vessels are not very suitable for the 
carriage of heavy grain in bulk. A modem open single-deck bulk carrier is better 
suited for the carriage of this type of cargo. 

Time allowed for loading a cargo of grain may have to include the time required 
for bagging a proportion of the cargo for the safety of both ship and cargo. It is 
obvious the loading of a vessel cannot be considered finished until all operations, 
including stowage, trimming and bagging, as required, have been duly completed. 

Ballast bonus (BB). It may occur that charterers, in order to attract tonnage, 
agree to pay a certain ballast bonus. The ballast bonus serves as a compensation 
and incentive for the ballast (empty) trip from the ship's last port of discharge to 
the port where the charter will commence, for example, the first place of loading 
under a voyage charter or the point of delivery under a time charter. It is more 
common under time charters, especially in a good market when charterers are 
unable to obtain ships easily or at a low rate of hire. 

For the shipowner, the BB covers the cost of fuel and time in proceeding to the 
port where the contract commences and from where the freight or hire will begin 
to earn the owner some money. In a "good market" the shipowner can and does 
use this during the negotiating stages and the amount agreed upon depends on the 
negotiating strength of the owner and his shipbroker. The freight rate and time 
charter rate of hire can sometimes reflect the effect of a high ballast bonus. 

The BB is usually a lump-sum payment and is paid in full either in advance or 
with the first hire payment. If the BB is paid free of any commissions and 
brokerage it is termed "Nett ballast bonusJJ, and "Gross ballast bonus" if paid 
after deducting commissions and brokerage. 

Sometimes the BB may also be paid by the shipowner to the time-charterer 
when the ship is being redelivered on termination of the time charter. This may 
apply when the market is not good for the shipowner. 

A typical fixture for a tripcharter could be reported as follows: 
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Ballast bonus (BB)-continued 
Vessel Year DWT Speed Rate 

burlt Consumptron 
SMDIA 1988 69347 14kl27 f.0. $12000 per day 
Voyage: River PlateISkaw-Cape Passero Range (+ $250000 Ballast Bonus) 
[Laycan 5/10 May 19901 

Baltic and International Maritime Council. See BIMCO. 

Baltic Exchange. Situated in London, England, this is the foremost shipping 
market-place in the world. Shipbrokers meet in the Exchange daily to charter 
ships and to exchange information. Trade is also carried out in commodities such 
as grain. The Baltic also lends its name to an "Index", the Baltic Freight Index 
(BFI). Since 1985 there has been a development of freight futures (BIFFEX), and 
these are also transacted on the "floor" of the Exchange. (See Baltic Inter- 
national Freight Futures Index.) 

Baltic Freight Index (BFI). Twelve frequently fixed routes were chosen and 
daily reports of actual fixtures (or estimates from a broker panel) on these routes 
calculated, using a weighted average system, into a statistical index. The weight- 
ing indicates the frequency of fixtures on that route. In 1990 and 199 1 the BFI was 
modified with the addition of three tripcharters, a trans-Atlantic round uip, one 
round trip for the trans-Pacific and one from the Continent to the Far East via 
South America. In March 1992, the routes, commodities covered and weighting 
are shown below: 

Route 

1 U.S. Gulf-North Continent 
la  Transatlantic Round 
2 U.S. Gulf-Japan 
2a U.S. Gulf-Japan 
3 U.S. N. Pacific-Japan 
3a Transpacific Round 
4 US. Gulf-Venezuela 
5 Cont-S America-Far East 
6 Hampton RoadkRichards Bay-Japan 
7 Hampton RoadsN Continent 
8 Queensland-Rotterdam 
9 VancouverISan DiegeRotterdam 
10 TubarawRotterdam 
11 Casablanca-W. Coast India 
12 Aqaba-W. Coast India 

Commodity 

Grain 

Grain 
Grain 
Grain 

Grain 

Coal 
Coal 
Coal 
Petroleum Coke 
Iron Ore 
Phosrock 
Phosrock 

Weighting 
10% 
10% 
10% 
10% 
7.5% 
7.5% 
5% 
5% 
7.5% 
5% 
5% 
5% 
5% 
2.5% 
5% 

During good freight market periods, the Index rises above an arbitrary figure of 
1000. 

Sample indices with average freight rates in US$ per tonne for grain cargoes 
from the United States Gulf to Japan were: 

4 March 1991 Index 1714 ($28.225) 
5 March 1726 ($28.700) 
6 March 1744 ($29.500) 
7 March 1757 ($30.292) 
8 March 1763 ($30.500) 
11 March 1763 (830.392) 
12 March 1771 ($30.225) 
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Baltic Freight Index (BF1)-continued 
Although the Index rose, the freight rates for grain dropped. The rise was caused 
by other freight rates on the other routes rising. 

The BFI provides a measure against which BIFFEX contracts can be bought 
and sold by both shipowners and charterers. (See Baltic International Freight 
Futures Index.) 

Baltic International Freight Futures Index (BIFFEX). The dry cargo tramp 
charter market is usually volatile. Both shipowners and cargo interests may be 
uncertain about movements in the freight rates. BIFFEX allows shippers, ship- 
owners and charterers to "hedge" against changes in freight rates by buying or 
selling "future" contracts at an expected price. If, for example, in March, it is 
expected that freight rates for a particular route will rise by October, the price per 
contract unit for settlement in October will be higher than the March BIFFEX. 

BALTIME. A Uniform standard-form time charter published by BIMCO. In 
1974 another edition included a box-type format for main details and descriptive 
text for the clauses. BALTIME generally favours the shipoivners' side and con- 
trasts the NYPE, the New York Produce Exchange Form of time charter, which 
tends to favour the charterer's side. 

Baltimore Berth Grain Charterparty (Form C) (BALTIMORE FORM C) 
(BFC) . A general-purpose, voyage charterparty originally published in 19 1 3 
and adapted in 197 1. There is a general feeling in shipbroking circles that the BFC 
is not very good but it is still in common use for full cargoes of grain from the U.S. 
and Canada to all parts of the world. 

Bar draught. This expression relates to the maximum draught enabling the ship' 
to pass over a "bar", for example the Martin-Garcia bar in the River Plate. A 
"bar" is a restriction in the depth of water, caused by a build-up of sand or silt on 
the bottom, in a river or across the entrance to a harbour. The quantity of cargo 
which can be loaded in the up-river ports of the River Plate will depend entirely 
upon the water level at the time when crossing the bar. In the event the vessel has 
too great a draught, it will be necessary to discharge part of the cargo into lighters, 
which cargo will have to be reloaded after passing the bar. This extra handling of 
cargo is an expensive operation in the River Plate. In most cases a vessel which has 
been loaded in up-river ports to bar draught will complete loading down river, after 
having crossed the bar, at a lower rate of freight. The quantity of cargo, which can 
be loaded down river, in order to bring the vessel down to her marks, must also be 
considered. It is obvious that if a small quantity is involved, shipowners may decide 
to refrain from completing below bar, taking into account extra port charges, delay 
etc. assuming they are not committed to load a full and complete cargo. 

A similar situation exists at Rangoon (named "Yangaon" in 1990). The follow- 
ing clause can therefore be inserted in a charterparty for vessels which on account 
of their draught cannot complete loading rice at the normal loading berth in 
Rangoon: 

"If steamer's draught does not allow loading fully at Rangoon (steamer always lying 
safely afloat) charterers shall ship part of the cargo to be fixed by the captain outside 
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Bar draught-continued 
the moorings where the ship can lie safely afloat. Any lighterage incurred thereby to be 
for charterers' account. " 

Such ports are called "bar ports". Vessels which are prevented from crossing the 
bar through their draught exceeding the maximum depth of water on the bar, are 
"bar bound". 

Bareboat charter or demise charter. The owners lease ("demise") a ship out 
for an agreed period to a "demise charterer". The charterers obtain complete 
control, possession and management of the ship and operate it, for example 
appointing the master and the crew, as if they are the owner ("disponent owner"). 
The actual, registered ownership still remains with the owner. 

In times when building costs are very high shipowners may prefer to defer 
ordering new tonnage and in that case may resort to chartering suitable tonnage 
on a bareboat basis, in order to meet their immediate requirements. Casualties to 
their own ships may also necessitate the chartering of suitable ships on a bareboat 
basis. 

Shipowners may not readily agree to let their ships on a bareboat basis, because 
they then relinquish the management and control to charterers, unless the owners 
are well satisfied with the general experience and management of the charterers, 
thereby reducing the possibility of financial liability. 

Because bareboat chartering was not common before the 1970s, there were no 
standard forms of contracts. If bareboat charters were made, companies used 
forms based on self-modified time charters. These led to problems because of the 
legal consequences that were not considered when drawing up a form. The 
Americans used a private form: "Form 149" and, during the second world war, 
they used "Warshipdemise" to requisition ships from owners. Some oil com- 
panies have used their own forms, such as the Shell Oil Company's "Shell- 
demise". It was not until 1974 that BIMCO published two standard forms, 
"Barecon 'A' " and "Barecon 'B' " which became very popular. Changes in the 
shipping business have required changes in the Barecon standard bareboat 
charters and a new standard bareboat charter has emerged from BIMCO, an 
amalgamation of the Barecon A and Barecon B. The new form is called 
BARECON 89. 

BARECON "A". A standard-form bareboat charterparty used for existing ships, 
with or without an existing mortgage. 

BARECON "B". A financial-type of standard-form bareboat charterparty used 
particularly for newbuilding ships financed by mortgage. 

BARECON 89. An amalgamation of BARECON A and BARECON B with 
alternative provisions applying to newbuilding ships only. 

Barrel (Bbl). A unit of measurement of liquid cargoes, usually oil. One bbl 
contains 34.97261 Imperial gallons or 42 U.S. gallons, or 1 cubic metre of oil 
measures 6.29 bbls. If the specific gravity of the oil is 0.8, one tonne of oil will be 
approximately 7.9 bbls. 
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BB. This abbreviation can be and is used for a variety of different terms such as: 
"Ballast Bonus", "Below bridges", "Breaking bulk" and "Bulbous bow". 

BBB. "Before breaking bulk", that is, before commencing discharge or opening 
of the ship's hatches. This indicates a time for some formality to take place, e.g., 
for the payment of freight, before cargo discharge commences. Customarily 
freight was payable on delivery at the destination and this term made even more 
certain that the shipowner was to receive payment before the cargo was dischar- 
ged. Now, advance freight is common and the BBB term is falling into disuse. 

Below bridges (BB). This term can be found in instructions from port and 
charterers' agents to the ship to ensure that the ship is kept at the appropriate draft 
in order to ensure that it will have sufficient clearance above its highest point to 
pass safely below bridges (or overhead obstructions such as power cables) across a 
canal, channel or river in the approaches to a berth or port. To ensure the ship's 
clearance below bridges would be the shipowner's obligation. 

Bbl. See Barrel. 

Bdi (both days included). A term found in charterparties and abbreviated as 
shown in communications between shipbrokers and their principals. The term 
would be appropriate to limiting the meaning of dates in a clause specifying the 
earliest date and the latest date the ship can commence its performance of the 
charter. The earliest and the latest dates are found in the laycan clause, the date 
laydays should commence and the date by which the charterer can cancel the 
charter if the ship is not ready to perform. 

Bends. See Both ends. 

Beneficial owner. This is the real owner of a ship, one who obtains the ultimate, 
real benefit that comes from owning it. This would be the owner who has 
chartered his ship out to others who may act as if they are the owner (that is, 
disponent owners). Sometimes an owner who does not wish to be identified as the 
real owner, perhaps if liabilities arise from the ownership, may set up an organis- 
ational structure where the ship is owned by a "shelf company" registered in some 
open-registry country, such as Liberia or Panama. The ship is the only asset of this 
shelf company and if liabilities arise, only one ship can be arrested and sold by an 
order of a court. In legal disputes, judges have, from the late 1980s, been prepared 
to "draw aside the curtains", or "lift the veil of incorporation", and expose the 
real, beneficial owner whose assets may be seized to fulfil any liabilities. 

Berth charter. If a vessel was chartered for loading "on the berth", the contract 
of carriage was called a "berth charter". The exact nature of the cargo to be 
loaded is not known in advance; it being entirely up to the charterers to book the 
required quantity of cargo. If unsuccessful in booking a cargo, they are respon- 
sible for payment of any dead freight. Now a berth charter is a voyage charter 
where the vessel is chartered to the cargo to a particular berth as the destination. 
(See also Commencement of laytime in Chapter 2.) 

Berth charter and port charter-differences. The difference in the effects of 
these expressions have sometimes given rise to disputes regarding the calculation 
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Berth charter and port charter-differences-continued 
of laytime under a voyage charter. They are both related to the instant when a ship 
can be considered to be an arrived ship and therefore when the notice of readiness 
can be given by the master and when the laytime commences. 

In a berth (or "wharf") charter, the ship must actually arrive at the berth or 
wharf specified by the charterer so that the charterer can load or discharge cargo 
on the ship at that place. This assumes that the berth is available to the charterer. If 
the berth is not available, for example because it is occupied, the ship is not yet an 
"arrived ship" and although notice of readiness may be given by the master, 
laytime does not begin to count against the charterer. Any loss of time is at the 
shipowner's risk. 

A port contains the loading or discharging place; the berth is the place. In a case 
decided by the English House of Lords, The Kyzikos, 1989, the leading judgment 
contained a description of the characteristics of a port charter and a berth charter. 
The judge said: 

"The characteristics of a port charter . . . are these. First, the contractual destination 
of the chartered ship is a named port. Secondly, the ship, in order to qualify as having 
amved at that port, and therefore entitled to give notice of readiness to discharge, 
must satisfy two conditions. The first condition is that if she cannot immediately 
proceed to a berth, she has reached a position within the port where waiting ships 
usually lie. The second condition is that she is at the immediate and effective disposi- 
tion of the charterers. By contrast, the characteristics of a berth charter are these. 
First, the contractual destination of the chartered ship is a berth designated by the 
charterers within a named port. Secondly, the ship, in order to qualify as an arrived 
ship, and therefore entitled to give notice of readiness to discharge [or load] must . . . 
have reached the berth and be ready to begin discharging [or loading]." (Words in 

brackets provided.) 

Sometimes a charterparty clause specifymg when the master can give notice of 
readiness may include the words "whether in berth or not" (WIBON). These 
words have the effect of converting a berth charterparty into a port charterparty 
only in relation to a case where a berth is not available for the ship on her arrival, 
". . . and I can see no good reason for applying that . . . to the wholly different kind 
of case where a berth is available for the ship on her arrival but she is prevented by 
bad weather from proceeding to it." (Lord Brandon in The Kyzikos, 1989.) 

(See also Arrived ship and Port charter.) 

Berth note or booking note. Fixtures of vessels on "berth note" are now very 
uncommon. Such berth notes or booking-notes referred to shipment of a part 
cargo. In the early days, the master of the ship could sign a letter or form giving 
fundamental details of the ship. The note was endorsed later by the owners, agents 
or disponent owners (charterers). 

Berth rates or liner rates. These expressions relate the freight rates applying to 
shipments by regular lines engaged in the trade in question. These freight rates 
become "standard" for a particular liner route and particular cargo. 

Berth terms. (See also Gross terms.) This expression is used for shipments 
under a charterparty. The purpose of these "terms" is mainly to clarify which side 
pays for the loading and discharging costs of the cargo. The phrase "berth terms" 
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Berth terms-continued 
seems somewhat outdated, the more common phrases to describe the re- 
sponsibilities being "liner terms" and "gross terms". 

In the liner service it was customary for the shipowner to pay for loading and 
discharging (and also for stowing, trimming and securing) hence the use of the 
phrase "liner terms". If shipments were made on a chartered ship under the same 
conditions for loading and discharging expenses as applicable to regular liner 
ships offering a similar service, the charterparty contained a clause stating that the 
ship was carrying the goods under "berth terms" or "liner terms". These expres- 
sions were generally not concerned with cargo handling rates but with the cost of 
cargo handling on board the ship. 

One example of such a clause is: "Steamer to be loaded according to berth 
terms, . . . "(Baltimore Berth Grain charterparty) (Form C). The "berth terms" 
and the responsibilities were not detailed for the loading port but for the discharg- 
ing port there was,some indication as to who would pay. The relevant clause 
stated: 

"Cargo to be received at destination as fast as vessel can deliver during ordinary 
working hours, any custom of the port to the contrary notwithstanding, but receivers 
of the cargo are in no case obliged to take delivery at night without their consent, and 
in any event the steamer must bear all extra expenses incurred by working at night 
. . . 3 9 

In this form of charter, on berth terms, the shipowner undertakes to carry out 
loading and discharging subject to the custom of the port or as fast as the ship can 
(handle the cargo) or under "customary despatch". 

BIFFEX. See Baltic International Freight Futures Index. 

Bill of lading (BL). This is a document used in camage of goods by sea. It 
possesses three characteristics or "functions": 

(a) It is a receipt for the goods, issued by the camer; 
(b) It is a "document of title" to the goods, the proof of ownership; and, 
(c) It is evidence of the terms and conditions of the contract of camage. 

(See Chapter 3 for further details of Bills of Lading.) 
In charterparties, a number of clauses refer to bills of lading. For example, in 

the GENCON charterparty, cl. 9 states: 
"Bills of Lading 
The Captain to sign Bills of Lading at such rate of freight as presented without 
prejudice to this Charterparty, but should the freight by Bills of Lading amount to less 
than the total chartered freight the difference to be paid to the Captain in cash on 
signing Bills of Lading." 

In other charterparties another clause may refer to bills of lading. This is the 
"Clause Paramount". For example, cl. 34 in MULTIFORM makes the charter 
subject to the Hague-Visby Rules and also provides that all bills of lading issued 
under the charterparty should be subject to these Rules. 

In time charterparties, for example in the ASBATIME charterparty, a clause 
which is known as the "Employment and Indemnity Clause" requires the master 
to sign bills of lading as presented to him in accordance with the mate's receipts, 
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Bill of lading (BIL)-continued 
and also to delegate authority to the charterers or their agents to do the same and, 
charterers undertake ". . . to indemnify the owners against all consequences or 
liabilities which may arise from any inconsistency between . . ." the charter and 
". . . any Bills of Lading or waybills by the charterers or their agents or by the 
Captain at their request." 

BIMCO. The Baltic and International Maritime Council, Denmark. This is one 
of the foremost international maritime organisations and its membership consists 
of shipowners, shipbrokers, agents and Protection and Indemnity Associations 
("P & I Clubs".) In connection with this chapter on chartering, BIMCO is impor- 
tant because it has issued standard, "approved" documents such as charterparties 
(and bills of lading). These are very well recognised, accepted and heavily used 
throughout the world. BIMCO also provides many other valuable services for its 
members, including providing advice on defaulting charterers, arrangement of 
training courses and provision of various useful computer software for the 
shipping business. 

Blue Certificate. This is a document that may be carried by a ship; it indicates 
that the shipowner has entered into an agreement with the ITF (the International 
Transport Workers' Federation) that the crew are being paid wages and salaries 
which are specified by the ITF. 

A clause in a charterparty, especially in a time charter, may require the ship- 
owner to guarantee that he will enter into such an agreement and therefore that the 
ship will carry such a certificate. Failure to carry such a certificate may cause a ship 
which may be registered in an "open registry" country, such as Panama or 
Liberia, to be delayed in certain ports where shipping-related unions are affiliated 
to the lTF. Examples are some Australian and European ports. The purpose of 
the ITF action is to attempt to ensure that shipowners do not take advantage of 
seafarers from so-called "cheap-labour" countries and pay them very low wages. 
Charterers are reluctant to take the risk of delay to the ship so they insist that 
shipowners obtain a "blue certificate". Incidentally, the term has very little to do 
with the colour of the document in modem times. (See also Boycott clause and 
ITF.) 

Bona fide. "Good faith". This is a legal term that comes from the Latin language 
and suggests honesty or sincerity. For example, in negotiations for a charter 
fixture one side must give bona fide information about the ship or the cargo to the 
other side. (See also Professional shipbroking ethics.) 

Both ends. This expression is frequently used when negotiating for the chartering 
of a ship, as regards rate of loading and discharge; loading and discharging expen- 
ses; appointment of charterers' or owners' agents at port of loadingldischarge, etc. 
This term implies that the arrangements agreed upon apply both at the loading 
and discharging port(s) . 

Both-to-Blame collision clause. This is a clause found in both voyage and time 
charterparties and also in bills of lading. It is a protective clause, to give protection 
to one side. For example, a typical clause in a charterparty can state: 
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Both-to-Blame collision clause-continued 
"Both-to-blame collision clause 
If the ship comes into collision with another ship as a result of the negligence of the 
other ship and any act, neglect or default of the Master, mariner, pilot or servants of 
the Camer in the navigation or in the management of the ship, the owners of the goods 
camed hereunder will indemnify the Carrier against all loss or liability to the other or 
non-carrying ship or her owners in so far as such loss or liability represents loss of, or 
damage to, or any claim whatsoever of the owners of said goods, paid or payable by the 
other or non-carrying ship or her owners to the owners of said goods and set off, 
recouped or recovered by the other or non-carrying ship or her owners as part of their 
claim against the carrying ship or camer." 

The purpose of such clauses is to restore the position of the shipownerlcamer who 
was traditionally not liable to compensate the owner of the cargo on board the 
vessel for errors in navigation or management of the vessel. Under United States 
case-law, however, the cargo owner could bring a successful action against the 
non-carrying vessel for 100 per cent recovery (from The Atlas, 1876) and the 
owner of this vessel could then seek indemnity from the carrying vessel. 

Before 19 10 and the "International Convention for the Unification of Certain 
Rules of Law with Respect to Collisions between Vessels" adopted in Brussels in 
that year, if both ships were at fault, the damages were divided equally. This was 
called the "divided damages rule". This Rule was applied in the United States 
where the cargo was allowed to claim 100 per cent of its loss from the non-carrying 
vessel which was then able to claim back 50 per cent from the carrying vessel. 

This means that if vessel A was only 5 per cent to blame, its liability was 
allocated as 50 per cent. This led to the carrying vessel having to partly compen- 
sate the cargo, indirectly, if the vessel's fault in a collision was less than 100 per 
cent but not if the fault was 100 per cent owing to the old rule of no liability for 
errors in navigation. Collision can be such an error. 

If the cargo interest was permitted to recover 100 per cent from the non- 
carrying vessel and this vessel could then claim indemnity from the carrying 
vessel, this led to absurd results in relation to the position under shipping law and 
the exception of liability for errors in navigation. Camers and shipowners 
attempted to insert "Both-to-blame collision" clauses into bills of lading where 
claims and disputes were to be decided in United States courts. The effect of such 
clauses is to require the cargo interest to indemnify the carrying vessel for any 
compensation this vessel may have to pay the non-carrying vessel. 

Initially, however, such clauses were held to be invalid in United States v. Atlan- 
tic Mutual Insurance Co., 1952, by the U.S. Supreme Court. In American Union 
Transport v. U.S.A., 1976, the clause was held to be valid in private contracts such 
as charterparties and bills of lading connected only with charterparties. However, 
if such a clause is inserted into a bill of lading that is used by a public carrier or a bill 
that can be endorsed to third parties, the both-to-blame collision clause is invalid. 

When the Brussels Collision Convention was adopted, the "proportionate 
damages rule" in the Convention allowed an apportionment of liability depend- 
ing on the actual fault. The United States has not adopted the Brussels Collision 
Convention, whereas other major maritime countries have. 

In the United States the divided damages rule applied until 1975 and this 
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Both-to-Blame collision clause-continued 
caused much uncertainty in shipowners if a claim from cargo interests was to be 
decided in that country. In United States v. Reliable Transfer Co., 1975, the U.S. 
Supreme Court permitted the proportional damages rule to be applied unless the 
two vessels are equally at fault or when it is impossible to determine precisely the 
comparative degree of their fault. 

Boycott clause. A charterer may insist that a charterparty contains a clause which 
causes the shipowner to take the risks if the vessel is delayed by a "boycott" by 
labour. For example, waterside workers (stevedores) who belong to a union which 
is affiliated with the International Transport Workers' Federation, (ITF), may 
combine to refuse to handle cargo or to refuse to allow a vessel to handle cargo if 
the shipowner does not have an ITF-approved collective agreement with the crew 
and does not possess a "Blue Certificate". Such a clause in a time charter usually 
provides that if the vessel was "boycotted" because of non-compliance with ITF 
requirements, the vessel would be off-hire. (See also Blue Certificate and 
ITF.) 

A sample of such a rider clause is as follows: 

"The Owners guarantee the employment of the crew to be covered by ITF Agreement 
or Bona Fide Trade Union Agreement accepted to the ITF for worldwide trading. In 
the event of the vessel's being denied or restricted in the use of port and/or loading 
and/or discharging facilities or shore labour and/or tug or pilotage assistance or of any 
restriction, detention or any loss of time whatsoever due to boycott or arrest of the 
vessel or due to Government restrictions or ITF recommendations or union require- 
ments, all caused by the vessel's flag and/or by reason of the terms and conditions as 
which members of the crew are employed by reason of any trading of this or any other 
vessel under same ownership or operation or control, the payment of hire shall cease 
for the time thereby lost and all extra expenses incurred due to above are to be debited 
to the Owner." 

Brackish water arrival draught (BWAD). Brackish water is water that has a 
density between that of fresh water (1000 kgslcubic metre) and that of salt water 
(1025 kgslcubic metre). When a ship is required to proceed to a port where the 
water density is brackish, the ship's draught will be more than the draught in sea 
water and less than the draught in fresh water. Normally, the difference between 
the sea water draught and the fresh water draught is the full "fresh water allow- 
ance". In this case the draught will have to be calculated using the measured 
water-density and perhaps notified to port agents andlor charterers. 

Breach of contract. A contract contains obligations of each of the parties to the 
agreement. If these obligations are not carried out or not performed or, if per- 
formed badly, a breach of contract occurs. The result of the breach depends on 
how important the obligation is to the purpose of the contract. If the breach is very 
serious, (originally called a "breach of condition") the innocent party may be able 
to repudiate or cancel the contract and possibly also claim for money compensa- 
tion, called "damages". If the party committing the breach is in the process of 
performing the contract, he may be reduced to the status of a common carrier and 
lose any protection he may have enjoyed under the contract, e.g., the right to limit 
his liability for loss or damage to the cargo. If the breach is not so serious and can 
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Breach of contract-continued 
be cured by money compensation alone, the breach may be called a "breach of 
warranty" and the remedy would be damages. After 1980, it is unhelpful to refer 
to a rigid distinction between "condition" and "warranty and the phrase "in- 
nominate clause" can be used to describe the obligation in a contract which can be 
breached. (See Breach of contract and bills of lading in Chapter 3.) 

Breach of warranty of authority. An agent can make contracts between his 
principal and a third party. When he does this he "warrahts" (or "promises" to 
the third party) that he has authority to cany out the act. When an agent, for 
example, a shipbroker, acts without any authority from his principal or exceeds 
the authority given to him, there is no contract and the principal is not bound. The 
agent can then become liable to one, or both, of the parties to the presumed 
contract for the breach of the warranty of authority. 

Breach of warranty of authority can be committed "with negligence" or "with- 
out negligence". In the former case, the agent himself will make a mistake or act 
carelessly, thus breaching his duty of care to his principal and cause the principal 
some loss or damage. In the latter case, the agent may act in such a way as to cause 
a presumed contract to become unenforceable because he has acted on mistaken 
information supplied by another. 

An example is a situation where a shipowner, 0, offers his ship to a shipbroker, 
S, on certain conditions. S then offers the ship to a charterer, C, on different 
conditions. C accepts the offer. There is no enforceable contract between 0 and C 
because each was intending to enter into a different contract. S would be liable for 
breach of warranty with negligence. 

Suppose, for example, that 0 offered the ship on certain conditions to A, an 
intermediate broker, and A offered the ship under different conditions to the 
shipbroker, S. S then offered the ship on the conditions he has received to the 
charterer, C. C accepts. Again, there is no enforceable contract between 0 and C. 
C can still bring an action against S for breach of warranty without negligence. S 
may require indemnity from A, but S's primary liability to C still exists. S can 
protect himself by adequate insurance and also by being as careful and profes- 
sional as possible. (See also Professional shipbroking ethics.) 

Breakbulk (cargo) (BB). Packages of cargo or "parcels" (small quantities) 
known as "general cargo" and individually carried in the cargo compartments of 
a ship. Such cargo is not in "bulk cargo" form and not in unitised or containerised 
form. If the term is used as a verb "to break bulk", it indicates "to open hatches 
and commence discharge". 

Breakdown clause. (See also Off-hire Clause.) Time charterparties contain a 
clause providing that if the ship is unavailable for the charterer's use because there 
is loss of time as a result of ". . . breakdown or damages to hull, machinery or 
equipment . . ." (among other causes) payment of the hire money to the ship- 
owner ceases for all or some of the time lost. 

Breaking bulk (BB). This expression simply means to start the discharge. 
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Broker. In the context of chartering, the most common "broker" is a 
"shipbroker". In general, in shipping, a broker is a person who acts as a 
"middleman" between two parties and negotiates the terms of a contract into 
which the two parties enter. The broker acts as an agent and usually represents 
only one of the parties, negotiating with the other party directly or with another 
broker representing the other side. In addition to a shipbroker-who can be an 
owner's broker or a charterer's agent negotiating a charter-there are also other 
types of "brokers", such as: 

Sale and Purchase (S&P) brokers: negotiating contracts for the sale of a ship. 
Ship's agents: representing the shipowner and attending 

to the ship. 
Loading brokers: finding cargo for liner ships. 
Insurance brokers: effecting insurance cover for the assured. 

Brokers are remunerated by the principals either by brokerage (or commission) 
andlor by agreed fees. 

Brokerage (or Commission). It is customary to express the remuneration for 
the broker's time and efforts in negotiating and arranging the contract as a certain 
percentage of the money earned by the shipowner. (In marine insurance, the 
broker is generally paid a commission by the underwriter although the assured is 
the broker's client and the services are for the client.) In shipbroking, the term 
"brokerage" is generally preferable instead of "commission" because the latter 
term is usually related to the charterer's reward as "address commission". 

Charterparties contain a clause specifying the brokerage percentage payable. 
Examples are: 

GENCON voyage charterparty: 
" 14. Brokerage 

A brokerage commission at the rate stated in Box 20 on the freight earned is due to 
the party mentioned in Box 20. 

In case of non-execution at least 113 of the brokerage on the estimated amount of 
freight and deadfreight to be paid by Owners to Brokers as indemnity for the latter's 
expenses and work. In case of more voyages the amount of indemnity to be mutually 
agreed. " 

MULTIFORM voyage charterparty: 
"32. A brokerage of ...... % to ....................... 

...... % to ....................... 
% to ...... ....................... 

on gross freight, deadfreight and demurrage is payable by Owners at the time of 
receiving freight, respectively demurrage, vessel lost or not lost." 

NYPE (1946 version) time charterparty: 
"27. A commission of 2 112 per cent is payable by the Vessel and Owners to . . .  on 

hire earned and paid under this Charter, and also upon continuation or extension of 
this Charter." 
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Brokerage (or Commission)-continued 
BALTIME (1939) time charterparty: 

"25. Owners to pay a commission of.. . to . . . on any hire paid under the Charter, 
but in no case less than is necessary to cover the actual expenses of the Brokers and a 
reasonable fee for their work. If the full hire is not paid owing to breach of Charter by 
either of the parties the party liable therefore to indemnify the Brokers against their 
loss of commission. 

Should the parties agree to cancel the Charter, the Owners to indemnify the Brokers 
against any loss of commission but in such case the commission not to exceed the 
brokerage on one year's hire." 

In some charterparties a "rider clause" may state that brokerage is ". . . due on 
shipment of the cargo". In this case, the brokerage will be calculated on the basis 
of the bill of lading weight and the rate of freight, deadfreight, demurrage, etc., in 
the charterparty. In such case, the freight, if received by shipowners on the basis of 
delivered weight or bill of lading weight, less a certain deduction in lieu of weigh- 
ing (in the case of coal charterparties) is not taken into consideration. If the 
charterparty does not provide for brokerage being "due on shipment of the 
cargo", the brokerage is calculated on the amount of freight and other money 
actually received by the shipowner. 

In the bulk trades in 1991, brokerage for each broker was approximately 1.25 
per cent of the gross hire or freight. 

If an order is quoted in the market with a statement "5 per cent commission 
past us", this implies that the percentage of brokerage being quoted does not 
include the brokers quoting the order. They are stating the commission for any 
"Intermediary brokers" or other brokers in the same transaction. The quoting 
brokers will be entitled to normal commission on the transaction. 

Bulbous bow (BB). The shape of the foremost portion of the ship, the bow, in the 
form of a rounded bulb instead of the traditional V-shape, in order to reduce hull 
resistance and its effect on speed in the water. 

Bunker clauses. "Bunkers" is the fuel energy used by a ship. This can include 
different grades and types of fuel oil used for different purposes. It can also include 
coal. In charterparties there are a number of clauses dealing with bunkers. 
BIMCO has issued, supported or recommended certain "Bunker clauses" that 
should be inserted in charterparties. These are listed below: 

BIMCO Bunker Shortage Clause for Voyage Chartering 1974 
BIMCO Bunker Shortage Clause for Time Chartering 1974 
BIMCO Bunker Shortage Clause for Bills of Lading 1974 
BIMCO Bunker Rise Clause for Voyage Chartering 1974 
BIMCO Bunker Supply and Payment Clause for Voyage Charters (Tank 
Vessels) 
FONASBA Bunker Variable Clause. 

Some other clauses connected with bunkers are described below. 

Bunkering clause (P. & I. Bunkering clause). Under general obligations of a 
carrier to carry goods by sea, the ship is not permitted to "deviate" from its 
contracted voyage for reasons any of which are not related to safety of life at sea or 
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Bunkering clause (P. & I. Bunkering clause)-continued 
preservation of the ship from danger. Deviation may be justifiable if it is expressly 
permitted in the contract document or in effective legislation relating to carriage 
of goods by sea. Usually such additional justification for deviation is connected 
with saving property at sea. To deviate for the shipowner's own purposes, for 
example, to lift bunkers at a port where it was cheap, would be a breach of the 
contract of carriage and the shipowner could become "liable" under the contract. 
If there was such a breach of the charterparty there would be a good chance that 
the owner would lose any protection he may have been able to enjoy under the 
charter such as any limitation of liability. 

The shipowner's liability insurer, the P. & I. Association, generally advises the 
owner to insert a clause in the voyage charterparty permitting his ship to deviate 
for the purpose of bunkering without a breach of charter occurring. An example is 
contained in the MULTIFORM charterparty: 

"P & I bunkering clause: 
The vessel shall have the liberty as part of the contract voyage to proceed to any port or 
ports at which bunker fuel is available for the purpose of bunkering at any stage of the 
voyage whatsoever and whether such ports are on or off the direct and/or customary 
route or routes between any of the ports of loading or discharge named in this 
Charterparty and may there take bunkers in any quantity in the discretion of the 
Owners even to the full capacity of fuel tanks and deep tanks and any other com- 
partment in which fuel can be camed, whether such amount is or is not required for 
the chartered voyage." 

Bunkers on delivery and redelivery. This "bunker clause" in a time 
charterparty stipulates that charterers shall accept and pay for all coal or fuel oil in 
the vessel's bunkers at port of delivery and, conversely, owners shall take over and 
pay for all coal or fuel oil in the vessel's bunkers at the port of redelivery at the 
current price at the respective ports. It is customary to agree upon a certain 
minimum and maximum quantity of bunkers on redelivery of the vessel (NYPE 
time charterparty). 

Sometimes owners will arrange with the charterers to redeliver the vessel with a 
greater quantity of bunkers than originally agreed upon, for example, if the vessel 
can replenish bunkers at a port en-route at an advantageous price, compared with 
the price at port of redelivery and the extra quantity is required in connection with 
the subsequent employment of the vessel. Such extra bunkers can only be taken if 
the vessel can accommodate same without shutting out cargo, for instance, in case 
the vessel's cargo compartments are full but the ship is not "down to her marks", 
so that the required deadweight is available for extra bunkers. In such a case a 
special arrangement should be made between the charterers and the owners con- 
cerning price. As a rule the advantage can be divided on a 50-50 basis. 

A more detailed clause dealing with bunkers on delivery and redelivery is con- 
tained in cl. 4 of the ASBATIME charterparty 1981 (derived from the 1946 
NYPE time charter) : 

"3. The Charterers on delivery and the Owners on redelivery, shall take over and 
pay for all fuel oil and diesel oil remaining on board the vessel as hereunder. The vessel 
shall be delivered with . . . longlmetric tons of fuel oil at the price o f .  . . per ton; . . . 
longlmetric tons of diesel oil at the price o f . .  . per ton." 
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Bunkers on delivery and redelivery-continued 
Sometimes such a clause may stipulate merely that the bunkers on board on 
delivery and redelivery should be the same quantity, with perhaps a small 
tolerance because of difficulties for "sounding" tanks and assessing the quantity 
on board. This type of clause is unfavourable to shipowners because it results in 
the owner's having to subsidise the charterer's operations because the owner has 
already paid for the bunkers on board at delivery and the charterer is using what is, 
in effect, the shipowner's property or the value of the owner's money. Later, the 
charterer can simply obtain bunkers more cheaply and replace what he has used in 
his own service. 

BWAD. See Brackish water arrival draught. (See also SWAD.) 

C/P. Charterparty 

Calendar month. A vessel may be fixed on a time charter basis, either for the 
period occupied by a certain voyage, e.g., "for one voyage from the UK and/or 
Continent to Australia via port or ports in charterers' option" or for the term of 
". . . calendar months, commencing from time of delivery at . . ." the port agreed 
upon. Calendar months mean, of course, the months according to the calendar, 
e.g., if a vessel, taken on time charter for say six months, has been delivered on 10 
June, the charter expires on 10 December. A special clause lays down the rate of 
hire which the charterers shall pay for the vessel per calendar month. Such a clause 
may read: 

"The charterers to pay hire at the rate of .  . . Dollars (US currency) per ton on vessel's 
deadweight on summer freeboard per calendar month, commencing in accordance 
with clause 1 until her redelivery to the owners. Payment of hire has to be made in cash 
in London, without discount, every calendar month in advance." 

In the absence of any clause defining the meaning of "calendar month", hire 
can be calculated on the duration of the month concerned and a day's hire can be 
calculated by reference to the number of days in the calendar month in which the 
break occurs. 

"Calendar month" can thus refer to both the period of hire and the method of 
hire payment. In some charterparties "calendar month" and "thirty days" are 
found for each of these applications of the phrase. For example, in the BALTIME 
1939 charterparty, cl. 1 states that the ". . . Charterers hire the vessel for a period 
o f . .  . calendar months from the time (. . . ) the vessel is delivered . . .". Clause 6 
states that the ". . . Charterers to pay as hire: . . . per 30 days, commencing in 
accordance with Clause 1 until her redelivery to the Owners . . .". 

Some charterers may insist on having the second clause amended to payment 
"per calendar month", perhaps because this suits their method of accounting or 
paying hire. 

It may sometimes be expressed in charterparties, which provide for payment of 
hire per calendar month and pro-rata for part of a calendar month, that a day's 
hire shall be calculated on the basis of one-thirtieth of a month's hire of the vessel. 
In the absence of such an additional clause, any day's hire due should be 
calculated in relation to the number of days in the calendar month, in which the 
broken period actually occurs. 
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Cancelling date (Laycan). This is the latest date mutually agreed upon between 
shipowners and charterers, on which the vessel must be ready to load at the first 
port or be delivered to the time charterer. The arrival of the vessel on time may be 
essential to the charterer for various reasons. Should the vessel be late, charterers 
are entitled to cancel the charterparty. 

If it appears that a vessel cannot possibly arrive at the port of loading in time and 
the delay has not been occasioned by events beyond the owners' control, and 
which would automatically terminate the charter, the shipowners are bound to 
send their vessel to the port of loading, irrespective of the delay in arrival beyond 
the original cancelling date. The charterer can cancel even if there is no fault of the 
shipowner, for example, if the vessel is delayed by bad weather on its approach 
voyage to the place of delivery or the first loading port. 

Only after notice of readiness has been given to the charterers will they have to 
decide whether they will accept the vessel or whether they will cancel the charter. 
Commercially, their decision will be governed mainly by the trend of the freight 
market. Should the open market rates have risen since the fixture of the vessel in 
question, it is clear that the original charter will be maintained. Conversely, the 
charter will be cancelled or a new charter will be closed at a lower rate, if the open 
market rates have declined in the meantime and suitable cheaper tonnage can be 
chartered for prompt loading. 

The charterparty clause containing the cancelling date also contains another 
date, the earliest when the charterer expects the ship to commence performing 
under the charter. This is the "laydays" date and the combined dates are called 
the "laycan" or "laylcan" dates. The "laydays" date refers to the earliest com- 
mencement time for loading, for example, in a voyage charter. 

Different charterparties contain the cancelling (or laycan) clause in ways which 
sometimes give the charterers what seems to be an unfair option to cancel, even if 
there is no real breach of the charter by the owner. For example, in the NYPE time 
charterparty; cl. 14 states: 

"14. That if required by Charterers, time not to commence before . . . and should 
vessel not have given written notice of readiness on or before . . . but not later than 
4 p.m. Charterers or their Agents to have the option of cancelling this Charter at any 
time not later than the day of vessel's readiness." 

The BALTIME charterparty provides that: 

"Should the vessel not be delivered by the . . . day o f . .  . 19.., the charterers to have 
the option of cancelling." 

The effect of the cancelling clauseldate is to allow the charterers the option to 
cancel even if there has been no breach of the charter terms by the owner. This is 
different from any right the charterer may have to treat the contract as ended 
because the owner has breached some term. The "option" also means that the 
shipowner is deprived of an automatic cancellation of the charter and the freedom 
to fix the vessel under another charter. 

In a charter the commencement of laytime or time on hire depends on the 
notice of readiness being given before the cancelling time. The cancelling time is 
the equivalent of the expiry of the period in which notice of readiness can be given. 
The notice must be given when the ship is in every way ready and fit, by the 



30 CHARTERING 

Cancelling date (Laycan)-continued 
cancelling date, for the contracted service. Minor deficiencies may not cause the 
ship to be "unready". For example, in a case in 1987, concerning the tanker 
Arianna on a time charter, six tank cleaning machines could not be run simulta- 
neously as had been agreed in the charter. One reason for this was that the tanker 
could not run the six machines and also heat cargo for other destinations, at the 
same time. The trading pattern under the charter was that this situation would 
rarely occur, but if it did, the delay would be negligible. The charterers attempted 
to cancel the charter because of this alleged deficiency. When the dispute went 
before a court, the judge decided that the cancellation would be unjustifiable 
because the deficiency had no effect on the safety of the ship or that of the cargo. 
The deficiency in this case was not commercially significant. Therefore the 
charterers could not cancel. 

In the case of voyage charters the ship's readiness is viewed more strictly, for 
example, the condition of the ship's cargo compartments. Readiness for laytime 
purposes and for cancelling purposes may be similar but for cancelling purposes 
courts would be reluctant to apply the two in the same way. A lack of readiness for 
laytime purposes would have an effect on the counting of laytime, in a voyage 
charter, but for cancelling purposes, the result is a forfeiture or cancelling of the 
whole contract. This can work hardship on shipowners or lead to unjust results but 
shipowners and charterers can use appropriate clauses in the charter to reduce the 
difficulties. 

Therefore, a clause can be used which will allow the shipowner to arrange for an 
extension if it appears probable that the ship will miss the cancelling date. Some- 
times the clause provides more precisely for such a contingency by specifying that 
charterers must decide in such a case within a stipulated period whether they 
intend to cancel or not. For example, in MULTIFORM it is stated in the "Lay- 
days and Cancelling Clause": 

"Laytime for loading shall not commence before 0800 hours on . . . and should the 
vessel's notice of readiness not be given before 1700 hours on . . . in accordance with 
Clause 7, the Charterers shall at any time thereafter, but not later than the time when 
such notice has been delivered, have the option of cancelling this Charterparty. 

If, prior to tendering notice under this Charterparty, the vessel's cancelling date has 
already passed or, whichever f i s t  occurs, the vessel has begun her approach voyage 
and in the ordinary course of events would be unable to tender notice before the 
cancelling date, the Owners, having given a revised expected readiness to load date, 
may require the Charterers to declare whether they elect to cancel the Charterparty 
and Charterers shall be given up to 48 running hours to make this declaration. Should 
the Charterers not elect to cancel, the cancelling date shall be extended by three 
running days, Sundays (or their equivalents) excluded, from the vessel's revised 
expected readiness to load date . . ." 

In order to eliminate difficulties on this score, it is important to agree upon a fair 
margin between the beginning of laydays and cancelling date. It is obvious that in 
case a ship is fixed for a number of consecutive voyages, the risk that she will miss 
the cancelling date for the last voyage will increase, as the original estimate of the 
number of days required for the previous voyages may be upset by unforeseen 
circumstances, such as bad weather, slow discharge, strikes, etc. However, in the 
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Cancelling date (Laycan)-continued 
case of charters for consecutive voyages, it frequently occurs that a cancelling date 
is only provided for the first voyage, the other voyages following automatically, 
subject only to the time the vessel will take to discharge her cargo and return to her 
loading port for the next voyage. 

It is rare for charterers to establish a claim for damages by reason of a vessel 
having missed her cancelling date, unless, of course, there had been some deliber- 
ate misrepresentation on the part of the shipowners with regard to the expected 
time of readiness. As a rule, the delay will be due to exceptional circumstances, 
e.g. damage to engines, beyond the shipowners' control, in which case charterers 
are not entitled to any indemnification. 

With regard to damages, the usual form of cancelling clause does not allow the 
charterer to recover damages if the vessel is late. It only allows him to cancel the 
charter. If the charterer wishes to recover damages, he must prove an independent 
breach of the charter and that the shipowner was aware of the consequences of the 
breach. 

In The Baleares, 1990, the vessel (or a suitable substitute) was chartered under a 
tanker charterparty to load 30,000 tonnes of liquefied petroleum gas, 5 per cent 
more or less in owners' option (MOLOO), from Algeria for discharge in various 
ports. The vessel was "expected ready 31 January 1987". The laycan clause 
stated: "Laydays. Commencing 30 January 1987. Cancelling 5 February 1987". 
The charterers entered into a contract with the shippers h i n g  the price at US8103 
per tonne if a vessel was presented for loading the cargo in January 1987. 

The vessel was unable to make the cancelling date and it became clear that when 
the owners gave the original "expected readiness" date this was most likely to be 
impossible to achieve. The shipowner requested extension of the cancellation date 
and also attempted to provide a substitute vessel with an estimated date of arrival 
at the loading port of 10 February 1987 or later. On 6 February, the charterers 
cancelled the charter. 

In the meantime, however, the market price of the gas had increased to US8205 
per tonne. 

The charterers claimed damages for loss of profit, the difference between the 
two prices giving a loss of about US83 million. They also claimed a loss of profit 
because they were unable to sell the gas to European buyers under existing con- 
tracts of sale. This loss was estimated at about US$820,000. In addition, they 
claimed losses because of claims by the European buyers for non-delivery. 

Initially, the arbitrators rejected the charterers' claims because the owners had 
no prior knowledge of the charterers' contracts with the shipper or the eventual 
buyers of the gas. These losses were not caused by any breach of the contract. 
However, the arbitrators found that the owners had breached the contract because 
the original estimated date of arrival was a misrepresentation. They also held that 
the owners had failed to proceed to the loading port with reasonable despatch and 
this caused the price of the cargo to rise on the open market because of rumours 
about the vessel's delay. This result was reasonably foreseeable and the ship- 
owners were liable. 

On appeal to the English High Court, it was decided that the charterers did not 
actually buy the cargo at the inflated price. They had merely lost the opportunity 
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Cancelling date (Laycan)-continued 
to buy the cargo at the cheaper price. The arbitrators' findings that the failure of 
the owner to cause the vessel to proceed to the loading port with reasonable 
despatch resulted in the increased market value of the gas were not based on any 
breach of the separate "expected readiness" obligation. Overall, the charterers 
claim for damages failed. 

Cargo capacity. This is the quantity of cargo the ship can carry or the volume of 
the space the ship has for cargo. It is found in the charterparty clause describing 
the ship and is part of the shipowner's warranties about the ship. If the ship does 
not meet the description given by the owner, he could become liable for a "breach 
of warranty" and have to pay compensation or damages or perhaps even a 
"breach of condition", allowing the charterer to cancel ("repudiate") the charter. 

The description of the ship depends on the service for which it is being provided 
and also the type of charter. For example, in a time charter, the description would 
be more detailed than in a voyage charter because the charterer will have to take 
certain risks of using the ship for a longer period of time. The cargo capacity is one 
of the more important elements of the description. 

There are two methods in which the cargo capacity is described. These are: the 
deadweight and the cubic capacity of the cargo compartments. Deadweight can 
be either "Deadweight All Told (DWAT)" (the total deadweight of the ship 
comprising cargo, stores, fuel, water, ballast, etc.) or "Deadweight Cargo 
Capacity (DWCC)". Examples are given below: 

GENCON charterparty: 
"It is agreed between the . . . Owners of the . . . motor vessel . . . carrying about the 

number of tons of deadweight cargo . . ." 
(The "tons" would presumably be tons of 2240 Ibs.) 

MULTIFORM charterparty: 
"The Owners describe the vessel as . . . Summer deadweight all told of about . . . 
metricdong tons on a draft of .  . . in salt water . . . Cubic feet grainhale in main holds 
and tweendecks . . ." 

NEW YORK PRODUCE EXCHANGE form charterparty: 
"This Charterpany made and concluded . . . between . . . Owners of the . . . of about 
. . . cubic feet bale capacity, and about . . . tons of 2240 Ibs. deadweight capacity 
(cargo and bunkers, including fresh water and stores not exceeding one and one-half 
percent of ship's deadweight capacity, allowing a minimum of fifty tons) on a draft of 

9 ,  . . . 
The deadweight capacity depends on a certain draught, usually in sea water when 
loaded to the "Summer loadline" and usually related to the ship's draught and 
freeboard as per its Load Line Certificate. 

The volume in cubic feet or cubic metres is a measure of two types of cargo, bulk 
or small particles ("grain") and bags or packaged cargo ("bale"). Bale capacity is 
smaller than grain capacity because of the spaces that would be wasted by the 
components of the ship's structure and by spaces between the packages of cargo 
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Cargo capacity-continued 
(called "Broken stowage".) Misdescription of the bale or grain capacity may 
cause the vessel to be unsuitable for the charter and may cause the shipowner to 
become liable in damages in addition to losing the charter. The bale and grain 
cargo capacity is relevant to the weight that can be loaded, based upon the cargo 
"stowage factor". (See also Stowage Factor Warranty.) 

Cargo size and capacity. This quantity is one of the most crucial in a voyage 
charter. It can vary from a fixed amount to an amount with a margin. For 
example, one margin can be "5 per cent more or less in Master'sIOwner's option" 
which allows the vessel to load "down to its marks" according to the freeboards 
and loadlines allowed by legislation yet maximising the use of the vessel's 
deadweight. Another margin gives the charterers or shippers an option 
("CHOPT"). They may require this for flexibility to meet contractual commit- 
ments. It must be certain to the owner that the vessel can load safely to the 
charterer's options. The cargo can also be determined on a fixed margin such as, 
"49,500-50,500 metric tons MinimumIMaximum" or as a fixed weight, such as 
cL50,000 metric tons MinimumIMaximum". 

There may be other descriptions of the quantity of cargo such as "Full and 
Complete cargo", "Complete cargo" (no option to the owner to complete with 
his own cargo) and "Part cargo". 

Carriage of Goods by Sea Act (COGSA). Such legislation is introduced by 
countries to make uniform rules for the carriage of goods by sea, usually under 
bills of lading. The legislation generally implements the Hague or Hague-Visby 
Rules and applies only to bills of lading and waybills and this is stated in the 

"Clause Paramount" in the charterparty. Examples of legislation are: the U.K. 
Carriage of Goods by Sea Act 197 1 and the Camage of Goods by Sea Act of the 
United States (1936). 

CD. (See Customary despatch.) 

CENTROCON. This charterparty approved by the Chamber of Shipping of the 
United Kingdom is in general use for shipments of grain from the River Plate to all 
parts of the world. It was published in 19 14. 

Certificate of delivery and redelivery. If a ship is delivered on time charter, a 
certificate of delivery will have to be drawn up and signed by the master and 
owners' and charterers' representativ~, showing: 

1. Date and hour of delivery. 
2. Quantity of bunkers on board at time of delivery 
3. Quantity of water for boilers. 

Conversely if a vessel is redelivered, a "Certificate of redelivery" is similarly 
produced. 

As a rule the quantities of bunkers on board on delivery and redelivery will be 
settled as per the appropriate clause in the charterparty. (See also Bunkers on 
delivery and redelivery.) 
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Certificate of free pratique. This is a certificate from the port health authorities 
that the ship is without infectious disease or plague on board and therefore permit- 
ted to enter port and to allow people to board and disembark. One of the con- 
ditions that must be met before a ship is considered to be "ready" to load or 
discharge and thus to allow laytime to commence is that it must be "legally 
readyM.- his includes permission from the port health authorities. In the old days 
(and perhaps in some pons even today) permission could be obtained by a lengthy 
process at the "quarantine anchorage" or similar waiting place in the port or even 
at the berth while waiting for the port officials to come on board. This led to delay 
and the master could not give notice of readiness thus triggering off the counting 
of laytime. Now, free pratique can be obtained in advance of the ship's arrival, by 
the port agent, and communicated to the ship by telecommunication (sometimes 
called "Radio free pratique"). When the vessel arrives, the master may have to 
prepare and issue a "Maritime Declaration of Health". 

Charterparty clauses refer to this requirement before notice of readiness can be 
given, especially when a berth is not available in a berth charter. It may first be 
required for Notice of Readiness to be given when the ship has arrived at the berth. 
However, if the berth is unavailable, the master may give notice of readiness 
"Whether in Free Pratique Or Not". This is abbreviated to "WIFPON". 

Cesser clause. It is customary to insert a special clause in voyage charterparties, 
where the charterers' liability ceases as soon as the cargo is shipped and the 
advance of freight, deadfreight and demurrage in loading (if any) are paid, the 
owners have a lien on the cargo for freight, deadfreight, demurrage and general 
average contributions. 

The clause is sometimes called a "Cesser and Lien Clause". 
The clause in the MULTIFORM voyage charterparty states: 

"24. The Owners shall have a lien on the cargo for freight, deadfreight, demurrage 
and average contributions due to them under this Charterparty. Charterers' liability 
under this Charterparty shall cease on the cargo being shipped except for payment of 
freight, deadfreight and demurrage and except for all other matters provided for in 
this Charterparty where the Charterers' responsibility is specified." 

The clause in the GENCON voyage charterparty is somewhat different because it 
does not explicitly state that the charterers' overall liability ceases at any instant 
but the liability at the discharging port is subject to the owners' inability to obtain 
payment from the cargo owners by exercising their lien on the cargo. If the owners 
do exercise their lien on the cargo at the discharging port, the charterers' liabilities 
cease. The clause states: 

"8. Lien Clause 
Owners shall have a lien on the cargo for freight, deadfreight, demurrage and damages 
for detention. Charterers shall remain responsible for deadfreight and demurrage 
(including damages for detention) incurred at port of loading. Charterers shall also 
remain responsible for freight and demurrage (including damages for detention) 
incurred at port of discharge but only to such extent as the owners have been 
unable to obtain payment thereof by exercising the lien on the cargo." 

If the necessity arises to exercise the lien at the port of discharge, it is imperative 
that the shipowners retain control of the cargo, for instance, by having the cargo 
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Cesser clause--continued 
stored in their name. As soon as the goods pass under the control of third parties, 
the lien is lost. In contrast with British law, shipowners are not allowed under some 
other European law to retain control of the cargo, but are entitled to claim a 
guarantee for payment of the amounts due, before delivery of the cargo. Should 
interested parties refuse to issue such a guarantee, the delivery of the goods may be 
suspended until the required guarantee is given. This rule is compulsory and any 
deviation from this legal provision is null and void. 

If it is necessary to exercise the lien on the cargo, the value of the quantity of 
cargo must be amply sufficient to meet all outstanding claims. The lien clause 
should be included in the bills of lading, preferably in full or otherwise by a general 
reference to the conditions of the charterparty. 

In case demurrage has been incurred at the port of loading, which for some 
reason or other has not been paid by shippers, it is important to insert the amount 
in question in the bills of lading so that consignees are fully conversant with the 
position. 

The signing of the bills of lading by the master or charterers'/shipowners7 
agents, requires close consideration. It is true that the charterparty provides for an 
absolute right of the master and/or owner to exercise a lien on the cargo for freight, 
deadfreight and demurrage. 

It may occur that shippers of different parcels under a charterparty request that 
bills of lading be signed within 24 hours after loading. Such requests should be 
declined because it would only be possible to determine after completion of loading 
whether charterers have fulfilled their obligations to ship a full and complete cargo, 
as laid down in the charterparty-if so, no deadfreight is due-or whether the 
agreed laytime has been exceeded or not or, in other words, whether demurrage is 
due or not. By signing bills of lading for parcels before loading has been completed, 
without any reservation, the situation may arise that when the master becomes 
aware that demurrage and/or deadfreight will be incurred, there remains no bill of 
lading to be signed. It should be borne in mind that in some countries the right of lien 
is not admitted if the bills of lading are signed without showing the amounts of 
demurrage and/or deadfreight which may be due. As far as the master and/or 
shipowners are concerned, only one shipper exists, the charterer. There is no 
obligation to sign bill(s) of lading until the entire cargo has been loaded. Requests 
made by shippers to sign bills of lading for each particular parcel, loaded before the 
loading of the entire cargo has been completed, should therefore be declined. 

Charter. The contract to carry goods by sea or to hire or lease or use a ship. "To 
charter" means to enter into the contract. The contract can be for a period of time 
("time charter" or "bareboat charter") or for one or more voyages ("voyage 
charter"). (See also Demise charter.) 

Charterparty. This is the document that contains the details of the charter or 
contract. While the shipowner and charterer are called the "parties to the 
charter", the word "party" in "charterparty" originates from the old Latin phrase 
for the contract to use a ship. The phrase was "carta (or "charta") partita" which 
signified that it was a divided document in more than one "part" because facilities 
for making copies were not easily available in those times. 
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Charterparty-continued 
Standard-form charterparties are common today for various types of contracts 

and different trades. These have printed clauses and can have "rider clauses" 
added after negotiation between the parties to the contract. Shipowners' liability 
insurers, P. & I. (or Mutual) Associations, generally advise that standard forms of 
charterparties should be used because the clauses are the result of many years' 
experience and decisions of various courts when disputes have arisen. Various 
bodies publish standard-form charterparties, such as BIMCO. BIMCO also has a 
system where the organisation approves or supports charterparties published by 
other organisations. 

(See Appendix I, "Standard-form charterparties".) 

Charterer. The person or corporation hiring a ship for the carriage of goods or 
passengers (either a "time charterer" or a "voyage charterer") or leasing the ship 
for his own management and control (a ''bareboattdemise charterer"). 

Charterer's account. Depending on the type of charter (voyage or time or 
demise) the owner and the charterer pay for different expenses. The charterer pays 
little apart from freight, deadfreight, demurrage and general avegare contri- 
butions in a voyage charter. At the other extreme, he pays almost all costs, except 
perhaps registration fees and tonnage taxes in a bareboat or demise charter. 1,n the 
charterparty it is stated clearly that the "Charterers to provide . . ." and includes 
what payments are for the charterer's account. For example, the ASBATIME 
198 1 time charterparty states that: 

"2. The Charterers, while the vessel is on hire, shall provide and pay for all the fuel 
except as otherwise agreed, port charges, pilotages, towages, agencies, commissions, 
consular charges (except those pertaining to individual crew members or flag of the 
vessel), and all other usual expenses . . . Fumigations ordered because of cargoes 
carried or ports visited while vessel is employed under this Charter shall be for 
Charterer's account . . ." 

Charterer's agents. In charterparties covering a fixture on an f.i.0. (free in and 
out) basis, which implies that the loading and discharging expenses are for the 
charterer's account, charterers often insist upon the right to appoint their agents 
to attend to the ship's business at "both ends" (i.e., loading and discharging ports) 
at a fee. The argument for the charterers is that by appointing their own agents as 
ship's agents-in fact, the agents act in a dual capacity-maximum cooperation 
will be ensured between both parties. From the shipowners' point of view such a 
condition is not attractive, because of the possibility that if there is a conflict of 
interest between charterers and shipowners, it is natural to expect that the 
charterers' agents will be more concerned about protecting the charterers' inter- 
ests than owners' interests. In other words, the charterers' agents will think twice 
before taking any action which may prejudice the relations with their principals. In 
order to protect their interests, shipowners often appoint in such cases supervisory 
agents (sometimes known as "protecting agents") to whom the master can apply 
for impartial advice in case of any clashing of interests. It is true such a procedure 
involves payment of a double agency fee, but this extra expenditure may be fully 
justified, although, of course, much depends upon the standing and integrity of 
the agents appointed by the charterers. 
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Charterer's agents-continued 
The Chamber of Shipping of Britain once issued a circular to its members along 

the following lines: 
"It may be of interest to members generally to learn of a recent experience of an owner 
following the insolvency of charterers' agents abroad. As a result of this experience it 
is the intention of the owner concerned to press very strongly in the future for the right 
to employ his own agents and, where this is not possible, to endeavour to seek from the 
charterers a guarantee to the extent of any moneys properly advanced to agents which 
are subsequently proved to have been misapplied. The charter entered into called for 
the employment of charterers' agents but, as owners so often find prudent and indeed 
necessary in cases of this nature, the owner appointed his own agent in the loading port 
to act in a supervisory capacity and remitted to that agent money for disbursements. 
The supervisory agent placed the charterers' agents in funds and the ship was duly 
loaded and cleared. It later transpired, however, that the charterers' agents became 
insolvent and ceased to trade, the supervisory agent being unable to ascertain whether 
or not the remittances had been properly applied. The practical result is that there are 
unpaid bills outstanding against the ship and it seems highly likely that the balance of 
the cash has either been misappropriated or will be swallowed up in the bankruptcy 
proceedings. The consequence could have been even more serious as it is understood 
that similar cases have occurred in which the ship has been arrested on a subsequent 
call at the port in question and the owner required to meet unpaid accounts despite the 
fact that the money had previously been made available by the owner's agent." 

This experience clearly demonstrates the desirability that shipowners insist upon 
their right to appoint their own agents to look after their ships' business in the 
ports, and the necessity of exercising caution when charterers insist upon appoint- 
ment of their agents. 

Chartering. This process for entering into a contract for the hire of a ship begins 
with the negotiations (perhaps through chartering brokers and owner's 
shipbrokers) and ends with the agreement and signing of the appropriate docu- 
ments or charterparties. 

Chartering agents. Chartering agents or charterers' agents are usually brokers 
who have been specially appointed by large importers or exporters in order to take 
up the space required for their shipments. All enquiries for tonnage are placed in 
the hands of these chartering agents to the exclusion of any other broker. In the 
negotiations for tonnage and the chartering of vessels, the chartering agents there- 
fore act as intermediaries of their principals. 

Chartering brokers. (Also "Shipbrokers".) Chartering brokers act as inter- 
mediaries between shipowners seeking employment for their vessels and 
charterers requiring the services of a ship. It is the duty of the charterers' brokers 
and the owners' brokers to carry on the negotiations on behalf of their respective 
principals and to bring them to a conclusion. 

The contract between the shipowners and the charterers is usually drawn up for 
signature by the charterers' brokers, seeing that charterers very often have their 
own forms ("charterer's proforma" C/P as it is termed in fivture telexes and other 
communications) as well as certain terms and conditions peculiar to their own 
business. 
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Chartering brokers-continued 
In practice the terms "chartering agents" and "chartering brokers" are used 

very loosely and generally signify any broker who quotes an order, exclusively or 

CHOPT (Charterer's option). If the charterer has an option to nominate any 
detail in a charter, for example, the "tolerance" percentage of the quantity of 
cargo to be loaded, this abbreviation is used in fixture telexes and other communi- 
cations. For example, it may be that the cargo to be loaded is "50,000 metric tons 
1Opct. CHOPT". The charterer is allowed to require between 45,000 and 55,000 
tonnes of cargo to be loaded, paying freight accordingly. (See also MOLOO.) 

Clause Paramount. See Paramount clause. 

Clean charter. This is a rather vague expression usually intended to convey that 
there are no invidious or unusual terms in the charterparty. If no other deductions 
are made from the freight, other than the customary brokerage and commission, 
or if no alterations have been made in the standard charterparties-detrimental to 
shipowners-the term "clean charter" is used. 

Clear days. The "Charterparty Laytime Definitions 1980" give a definition of 
"clear days" as: 

"'CLEAR DAYS'-means that the day on which the notice (of readiness) is given 
and the day on which the notice expires are not included in the notice period." 

Charterparties for cargoes of coal sometimes stipulate that "7 clear days' 
notice" of the expected date of readiness at port of loading will have to be given by 
owners to charterers in order to enable the charterers to arrange for delivery of the 
coal at the port of shipment in time. The addition "clear" implies that the first and 
last days are not included. 

Some charterparties provide for so many "clear working days' notice", in 
which case, of course, the notice time will have to be the number of clear days' 
notice, deducting any intervening Sundays and holidays. (See also Chapter 2.) 

CMI. Comite Maritime International. A group of international lawyers and law 
associations specialising in maritime law, based in Antwerp, Belgium. CMI is 
responsible for some documents used in chartering, e.g., for the "Charterparty 
Laytime Definitions 1980". The CMI has also compiled a list of arbitrators, 
well-experienced in maritime arbitration and able to decide disputes arising from 
charters. Parties to a charter dispute can choose arbitrators from this list. 

COA (Contract of Affreightment). Originally, contracts for the carriage of 
goods by sea, such as voyage charters and time charters, were termed "contracts 
of affreighunent". Some textbooks still call charters by this term. However, 
charters are for one named ship carrying out one or more voyages or let on hire or 
leased out for a period. When a contract comes into existence usually to carry a 
large volume of cargo over a period of time between named ports or regions, the 
named ship may be unable to carry the cargo over the necessary number of 
consecutive voyages. If the ship could carry out consecutive voyages, it would 
most probably have to return to the loading place in ballast and this would 



CHARTERING 39 

COA-continued 
increase the freight the owner would have to charge to make an acceptable return 
on his investment. 

In the late 1960s and early 1970s the party which had control over quite a 
volume of specific cargo may have wanted it moved in more than one shipment 
over a long period. He would enter into a contract with another party (who did not 
have to be a shipowner) to carry the complete (or a very large quantity of) cargo 
within the agreed period. For example, one party' (perhaps a shipowner) may 
agree to carry all logs produced for export by a timber mill operator during 1990 
and 1992. The cargo interest would guarantee that each year there would be, say, 
10 shipments each of.  . . tonnes. The ports of loading and discharging do not have 
to be specified but it is most likely that the cargo movement would be between 
agreed ports. The ship used for the carriage is not named, provided it meets the 
general description specified by the cargo owner. As each shipment is made, a new 
voyage charter may be entered into between the two parties. If the original ship 
which the shipowner, if he has entered into a COA, is unable to make the next 
voyage, the shipowner can go to the spot market to charter-in tonnage. This gives 
the shipowner considerable flexibility. 

There are two main types of standard-form COAs: 

VOLCOA, the "Standard Volume Contract of Affreightment for the Trans- 
portation of Bulk Dry Cargoes", published by BIMCO in 1982; and, 

INTERCOA 80, the "Tanker Contract of Affreightment", published by 
INTERTANKO (and adopted by BIMCO) in 1980. 

While the COA is not a charter (for a named ship), it can be considered to be a 
"hybrid" contract to carry goods by sea. It is still a relatively new development in 
shipping and there are still areas where problems can occur because users are not 
totally familiar with the issues. One problem that can arise is to use individual 
charterparties for each shipment but these charterparties may not cover the points 
contained in the COA. 

Commencement of laytime. "Laytime" is the amount of time agreed in a 
voyage charter between the shipowner and the charterer during which the vessel 
will be made and kept available for loading or discharging the cargo. This period 
must commence (and end) at a specified instant. When it commences it can be 
considered that a "clock" has commenced, working backwards, as it were, and 
counting down the "stock" of time which the charterer has. The "laytime clock" 
cannot begin until certain requirements are met and some event takes place which 
"triggers off" the commencement of laytime. One such event is the vessel must be 
an "arrived ship" and another is that a "Notice of Readiness" must be given to the 
charterer or shipper or cargo receiver. The Notice of Readiness is usually a written 
document containing information that makes it certain to the charterer, shipper, 
receiver or other person as required by the charterer that the vessel has arrived at 
the contractual destination and is ready for cargo-handling operations. 

The requirements before a Notice of Readiness can be given must be met before 
laytime can commence. For example, in a berth charterparty it may be permitted 
for the master to give notice "whether in berth or not" if the berth was unavailable. 
However, the clause may also state that Notice of Readiness is to be given after the 
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Commencement of laytime--continued 
vessel is "cleared by Customs". If the vessel is at the usual waiting place outside 
the port limits, it may be difficult to obtain Customs clearance and if this is not 
done, the document headed "Notice of Readiness" may be invalid. The laytime 
would not commence. 

(See also Chapter 2 under Commencement of laytime.) 

Commission. See Brokerage. 

Conditions and exceptions including negligence clause as per Charterparty 
dated . . . are incorporated herewith. It is very important that clauses such 
as this are duly inserted in the bills of lading. The reference to "all conditions as 
per charterparty dated . . ." is not sufficient and does not include the "negligence 
clause", which is not regarded as a "condition" but as an "exception". Bills of 
lading which do not contain the complete clause as outlined above do not afford 
sufficient protection if the cargo should be lost by negligence, for which the 
carriers may be held responsible. (See also Incorporation.) 

Consecutive voyages (Consecs or "CVs"). When a shipowner is contracted to 
carry a volume of cargo he can do so using any ships (see Contracts of Affreight- 
ment) or one named ship. In this latter case, the named ship is chartered, usually 
on one charterparty, to proceed loaded from loading port to discharging port and 
to return in ballast to repeat the voyage consecutively until all the agreed cargo has 
been transported. This may be common where large volumes of cargo are con- 
cerned but this method of chartering lacks the flexibility of the contract of 
affreightment (where the owner does not have to use a single, named ship) and 
perhaps the freight rates are higher to take into account the ballast, non-earning, 
return voyage from discharge port to load port. The CV may be for a specific 
number of round-voyages or for as many voyages as possible over a period of time, 
similar to a COA. 

As an example of a CV charter, a fixture was reported on 10 April 1990 for a 
handy-sized tanker (49,700 dwcc) to carry oil for three consecutive voyages from 
Skikda (in Algeria) to ports in Italy, with original delivery to the charterer on 19 
April 1990. This is a rather short distance and this may be one characteristic of 
CVs apart from the volume of cargo to be moved. 

Longer-term CVs may also be found that make the contract appear to be more 
like a time charter, but without many of the disadvantages to the charterer of a 
time charter. One disadvantage is that if he contracts to pay hire for a period he 
must do so, or pay damages, even though the open market rates have declined 
after the time charter has commenced. 

If the ship is unable to complete the agreed number of consecutive voyages 
before the agreed termination date of the charter, perhaps because of delays, on a 
rising market, the charterer may attempt to insist that the ship carries on the 
voyages even though the termination (cancelling) date has passed. If the market 
falls the charterers may not hesitate to exercise any option they may have of 
cancelling the original charter. This can and does happen on a declining freight 
market, especially if the charterer can control the delay periods for the ship despite 
having to pay demurrage. The demurrage may be outweighed by the saving in 
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Consecutive voyages (Consecs o r  "CVsW)-continued 
freight rates if the spot market is used for the remainder of the cargo. It is obvious 
that much will depend on the integrity of the charterers if such practices are used 
in times of high fluctuations of freight rates. Charterers may prefer to contract on 
consec terms rather than time charter and fixed-hire terms over a period when 
rates fluctuate in the charterer's favour. Unscrupulous charterers may also delay 
the ship and pay low demurrage when freight rates are rising if the freight rate 
varies from voyage to voyage. 

For such charters which last over an extended period the shipowner should 
insist on the insertion of clauses that will protect him if, for example, freight rates 
decline more than cost increases, "Escalation clauses", or if fuel prices are set to 
increase, "Bunker cost clauses" or foreign exchange rates vary, "Currency 
clauses". (See also COA.) 

Consignment. Normally this means the sending or transmitting of goods from 
one place to another. It also covers the handing over or delivery of an object to a 
person's care. In shipping terminology, the exporter or sender of goods is called a 
"consignor" and the person to whom the goods are sent is called a "consignee". A 
bill of lading under which goods are shipped or sent generally contains the name of 
the "consignee"; other terms can be used and named in the bill of lading, such as 
the "Notify Party". (See Chapter 3, "Bills of Lading".) 

In chartering practice, "consignment" is related to the handing over of a ship 
into the care of an agent, and a Consignment Clause may specify the details. 

Consignment clause. A charterparty may stipulate the vessel will be consigned 
to owners' agents or charterers' agents for inward or outward business. If 
charterers are entitled to appoint agents at port of loading or discharge the owner 
must use the services of the charterers' agent and pay for those services. (See also 
Charterers '  agents.) 

Consortium. A group of shipowners may agree to offer their ships to an  organis- 
ation formed by the members of the group for the organisation (the "consor- 
tium") to operate. "Shipping pools'' are one form of consortia, generally 
operating in the tramp shipping, bulk trades. In liner trades, liner conferences 
fulfill much the same function except that each member company operates its ship 
independent of a centralised control organisation. In chartering practice, the 
administration organisation of a consortium or shipping pool can charter ships in 
or out as necessary to cany out its cargo commitments or earn acceptable 
revenue. 

Contract of affreightrnent. See COA. 

COP. (See also Custom of the  port.) In communications concerning chartering 
of tankers, the abbreviation for Cargo Oil Pumps is also "C.O.P." 

Convenient speed. The stipulation in a voyage charterparty that the vessel, after 
completion of loading, shall proceed with all possible speed to port of destination, 
is usually changed into "with all convenient speed" or "with all reasonable 
speed". The latter expression eliminates any controversy, which may arise about 
the speed actually maintained on the voyage. 



42 C H A R T E R I N G  

Convenient speed-continued 
Another consideration in favour of changing "with all possible speed" into 

"with all convenient speed" is the saving of fuel costs by operating at reduced 
speed. If the charterparty provides for "proceed with all possible speed", ship- 
owners should first obtain the charterer's permission, before instructing the 
master to proceed at less than the normal speed. Otherwise, there could be a 
dispute over breach of contract. It will mainly depend upon the state of the freight 
market whether a shipowner prefers to operate his vessel at reduced speed or not. 

CQD. See Customary despatch. 

Currency clauses. These have application to both liner shipping and tramp 
shipping. In liner shipping, liner conferences may use a "Currency Adjustment 
Factor" (CAF) to modify the tariff for cargo camed on board the members' ships 
because of fluctuations and uncertainties in foreign exchange rates. (See Chapter 
4 on "Liner Shipping, Containerisation and Multimodalism".) In chartering, 
terms are used in charterparties to deal with similar problems, to compensate one 
or other of the parties if currency exchange rates fluctuate. Currency clauses can 
also be "with parity" where the clause operates so as to protect both parties if 
foreign exchange rates alter. For example, a clause in a charterparty can state: 

"The freight and the demurrage rate in this Charterparty is based on a rate of ex- 
change where USD 1 is equal to (X) [This is the contractual rate of exchange]. If, at 
the date of actual payment, the bind rate for USD quoted by . . . bank, differs from the 
contractual rate of exchange by . . . percent, the U.S. Dollar shall be adjusted to 
realise the same amount of (X) as if the contractual rate of exchange was used." 

(This is similar to the "Parity clause" found in the British Petroleum (BP) 
charterparty.) 

BIMCO also recommends a protective "Currency clause" for time charters as 
follows: 

"It is mutually agreed that the monthly hire due under Clause . . . is based upon the 
mean of the present Bank of England's selling and buying rate for the U.S. dollar, viz: 
8 . . . to the Pound Sterling. Should this mean rate fluctuate it is understood and 
agreed that the Sterling hire payments shall be adjusted upwards or downwards and 
the amount actually payable in Sterling shall be the hire calculated at the agreed rate in 
Sterling of GBP . . . multiplied by $ . . . and divided by the new mean rate in force on 
the due date of the payment." 

Different currency clauses can be found in other charterparties, for example, in 
tanker time charters, the INTERTANKO Currency clause or the INTER- 
TANK0 "U.S. Dollar Exchange Rate clause" may be used. The former contains 
two "Attachments", one dealing with spot exchange rates on a certain date, thus 
relating the charter hire to a contractual exchange rate related, in turn, to a basket 
of nine currencies, and the other being a sample calculation. The latter applies to 
charterparties for medium or long periods, fixing the charter hire in U.S. dollars. 

Custom of the port (COP). The word "custom" has a purely legal meaning and 
also a meaning connected with chartering practice and laytime. The meaning for 
lawyers is that it is a rule of conduct established by long usage over very many 
years. This meaning has no great importance to the meaning for chartering 
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Custom of the port (COP)-continued 
practice although a "particular custom" is the usage of a particular trade. This is 
the closest meaning to the terms used in chartering in that it is connected with 
laytime and the manner of loading or discharging depending on what is usually 
done in a particular port or place. 

It is the charterer's responsibility to load and discharge the cargo in a reasonable 
time if laytime is not specified in a charterparty or there is no formula given to 
calculate it. This reasonable time for cargo handling can depend on words such as 
". . . according to the custom of the port . . ." 

The phrase is not very commonly used in charterparties nowadays to govern the 
time in which the charterer loads and/or discharges the ship. Considerable un- 
certainty can arise because of the charterer's apparent advantage over time taken. 

Generally speaking, in case of disputes, these practices are not construed in 
favour of shipowners. From the owners' viewpoint it is not attractive if the time 
allowed for loading or discharge is governed by the custom of the port. The 
interpretation of local practices may be a contentious point. 

If a charterparty provides for loading or discharge "according to the custom of 
the port" or "as customary" or "with all despatch" or "as fast as steamer can load 
or discharge", in which cases laytime is indeterminate, shipowners may be put in 
an almost impossible situation to prove that they are entitled to demurrage or 
damages for detention in case of serious delay. It should also be borne in mind that 
it is very important that in charterparties which provide for loading or discharge 
"according to custom of the port", special attention is paid to the wording of the 
clause when laydays will begin to count. It has been held in courts that the phrase 
"according to custom of the port" relates only to matters which arise after a vessel 

has become an arrived ship, when notice of readiness has been accepted by 
charterers, shippers or consignees. 

If charterparties are subject to "custom of the port" and vessels are consigned to 
the charterers' agents, it is important that the master can apply to the owners' 
agents, who are fully conversant with the local practices. 

The phrase "custom of the port" can also refer to exceptions to laytime. For 
example the NORGRAIN 89 charterparty ("NORTH AMERICAN GRAIN 
CHARTERPARTY 1973", amended in May 1989) the present cl. 19(d) states: 

"Notwithstanding any custom of the port to the contrary, Saturdays shall not count as 
laytime at loading and discharging port or ports where stevedoring labour and/or 
grain handling facilities are unavailable on Saturdays or available only at overtime 
and/or premium rates." 

Suppose the first limb of the sentence was omitted. Cargo work by the charterer 
would not count as laytime at high labour-cost places even if the charterer was 
prepared to pay overtime or penalty rates to get the ship loaded or discharged 
quickly and end his responsibilities. In some ports it may merely be customary for 
Saturdays to be non-working days. This custom of the port would not, by itself, 
make Saturday excepted from laytime. 

Mere payment of overtime or penalty rates does not prevent Saturdays from 
being ordinary "working" days and counting as laytime if it is the custom of the 
port to work on Saturdays at overtime or penalty rates. However, if the 
charterparty provides that in spite of custom of the port for working or not on 
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Custom of the port (COP)-continued 
Saturday, Saturdays do not count as laytime even if overtime is paid, the whole 
day is excluded. (If the owner wanted to count Saturdays as laytime, he would 
have to insert a clause in the charterparty stating that Saturdays are excepted ". . . 
unless used . . .") 

Customary despatch (CD or CQD; Customary quick despatch). This term 
is also unfavourable to shipowners when connected with the time allowed to the 
charterer to load andior discharge the cargo in the ship because of the possible 
uncertainties similar to those in a "fast as can" or "custom of the port" qualifica- 
tion of the time allowed for loading andior discharging. The bare meaning of the 
C D  phrase is that the charterer must load andior discharge as quickly as possible 
depending on the prevailing circumstances at the loadingidischarging place. The 
phrase seems to modify the charterer's obligation to loadidischarge the ship in a 
reasonable time but there is still no fixed criteria for how quick "customary 
despatch" should be, nor do the words point to a definite period of time allowed to 
the charterer. 

Customs-Whether Customs cleared or not (WCCON). The Customs de- 
partment is one Government body whose main function is to protect a country's 
revenue. It is also a port authority that gives ships permission to discharge cargo if 
all dues are paid and the ship is "entered" and "cleared" inwards. The ship must 
be entered on the records kept by the Customs department and cleared by the 
department to commence cargo discharge. Before a ship's master can give notice 
of readiness (NOR) and trigger the commencement of the agreed laytime, the ship 
must be both physically and legally ready. Clearance by Customs authorities can 
be a formality that can take considerable time and non-clearance can cause the 
ship not to be legally ready. Normally any loss of time is not the risk of the 
charterer. However, if the charterparty contains a term that the master can give 
NOR even if not cleared by Customs, laytime will begin at the agreed time at or 
after the acceptance of the NOR by the charterer or his agent, provided the vessel 
has arrived at the agreed destination. 

CVs. See Consecutive voyages. 

DY'D (DHD) Despatch half Demurrage. The rate of payment of despatch by 
the shipowner to the charterer for releasing the ship earlier than the period of 
agreed laytime ("Despatch") is set in the charterparty to be half the rate of 
compensation at which the charterer pays the shipowner if the agreed laytime is 
exceeded ("demurrage"). It is traditional for despatch payments to be at half the 
rate of demurrage payments. 

Damages for detention. (See also Demurrage.) "Damages" is the legal word for 
compensation or indemnity for loss suffered for a breach of contract. (It is also 
payable for breach of "tort", another branch of law, but this does not concern us 
here.) The amount of damages is, generally, the amount of loss actually suffered by 
one party by the failure of the other party to perform the contract. The contract is the 
charter. Damages can be "liquidated", that is, agreed by the parties as compensa- 
tion. The obvious example of liquidated damages for delay is "demurrage". 
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Damages for detention-continued 
"Unliquidated damages" is the amount that has not been ascertained in ad- 

vance or agreed in the contract. It is left to an arbitrator or judge to decide the 
amount based on the actual loss suffered by the shipowner, for example, the ship's 
running expenses plus any loss caused by the time lost. "Damages for detention" 
is an example of unliquidated damages. 

If the charterer delays (or "detains") the ship by loading or discharging in a 
longer time than agreed or for any other reason, he has breached the contract and 
must compensate the shipowner. Normally, if the charterer exceeds the laytime 
allowed in the charter, he pays compensation at an agreed rate of demurrage. 
However, if demurrage is not agreed at the time of entering into the contract, or if 
the agreed excess time more than the agreed laytime is exceeded, damages for 
detention is the name given to the compensation. For example, if the charterer 
agrees that laytime is x days, and agrees to pay a fixed sum of $A per day for y days 
maximum time on demurrage, and the actual cargo handling time is x + y + z 
days, the charterer will have to pay demurrage for y days at the agreed rate and 
damages for detention for z days at a rate that is reached by negotiation, settle- 
ment or imposed by an arbitrator or by a judge if a dispute arises and has to be 
decided. Usually, a judge decides damages for detention at the same rate as the 
agreed rate of demurrage. 

Suppose a ship has already spent some reasonable time on demurrage, "reason- 
able" being a difficult word to define, the shipowner may wish to claim a higher 
rate of damages for detention. However, if the charterparty does not specify a 
fixed demurrage period, the shipowner can only claim demurrage at the agreed 
rate for the time lost. If the charterer delays the ship before laytime begins, for 
example, because of failure to nominate a loadingldischarging port, damages for 
detention becomes payable, perhaps at the demurrage rate. 

Another example of a shipowner's claim for damages for detention may be 
where a ship is chartered to discharge (or load) at berths which are "always 
accessible" and the charterparty contains a clause allowing the Notice of Readi- 
ness to be given and laytime to commence whether in berth or not (WIB0N)-but 
the ship cannot proceed to the berth for example, because of fog and the conse- 
quent closure of the port. The shipowner may not be able to claim for demurrage 
for any reason but may claim for damages for detention on the ground that in 
breach of the charter the berth nominated by the charterer was not "always 
accessible". (This was one claim on appeal by the shipowner in a case reported in 
1989 concerning the ship Kyzikos.) It is submitted that the shipowner would fail in 
this situation because the accessibility ("approachability") of the berth was not 
obstructed. The fog conditions would be outside the charterer's control. In the 
Kyzikos case the shipowner did fail in his claim because they could not show the 
judge that the charterer failed to nominate a berth that was "always accessible". 

Yet another example where an Owner can claim for damages for detention, 
perhaps at the rate of demurrage, would occur if the ship arrived at the discharge 
port and the receivers or charterers wanted the cargo discharged without their 
presenting original bills of lading. Normally, the master of the ship can refuse to 
discharge cargo unless the original bills of lading for the cargo are presented. In 
modem practice, if the bills have not arrived before the ship's arrival, the receivers 
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or consignees sometimes offer the master or ship's agent a "letter of indemnity'' or 
"letter of guarantee" usually with a (bank) guarantee. However, the master still 
remains free to insist on the presentation of the original bills of lading in case the 
guarantee is unacceptable for any reason. If the charterer refuses to discuss h e  issue 
of a bank guarantee, the delay because of non-presentation of the original bills of 
lading would have to be compensated by payment of damages for detention. 

d.a.p. See Days all purposes. 

Days all purposes. See Chapter 2 under Days. 

Days on demurrage. These are days by which the agreed number of laydays for 
loading or discharge are exceeded. In some charters a limited fixed number of 
days on demurrage is agreed, in addition to the laytime allowed. Shipowners are 
entitled to damages for detention if, after demurrage days have expired, further 
delay is experienced. 

d.b.e. Despatch payable both ends. 

Deadfreight. Deadfreight is payable on cargo agreed by charterers to be shipped 
but not actually shipped. As a rule it is up to the master to declare in writing the 
maximum quantity of cargo his vessel can load. (See Full and complete cargo.) 
If charterers fail to ship the quantity of cargo declared by the master, the compen- 
sation for the quantity of cargo "short shipped" is called deadfreight. The space or 
deadweight capacity which the charterer has failed to use, but on which freight is 
nevertheless due, is regarded as being "dead" or lost. 

When settling deadfreight, the expenses which would have to be borne by the 
shipowners according to the condition of the charterparty, for instance loading or 
discharging expenses, will be deducted. Clearly, there is no reason why ship- 
owners should be compensated for the freight they have lost because the charterer 
has not loaded the agreed cargo, and also be able to save any loading and discharg- 
ing expenses, if the charter is not, for example, on FIOST terms (where cargo is 
loaded, discharged, stowed and trimmed free of expenses to the shipowner.) 

Deadfreight is the compensation payable to the shipowner not only because of 
the cargo short-shipped by the charterer but also if the nature of the cargo prevents 
the full capacity of the ship to be used. If, for example, the shape of general cargo is 
such that some of the ship's space in the cargo compartment is wasted, this is 
termed "broken stowage" and deadfreight would be payable for the reduction in 
total quantity caused by this. 

Deadweight charters. Bulk carriers are sometimes fixed on the basis of a guaran- 
teed deadweight capacity of cargo at a certain lumpsum freight. This method of 
chartering is followed in trades where charterers wish to have freedom of action as 
to the type of grain they intend to ship, either heavy grain, light grain or a combi- 
nation of both kinds. 

An example of a deadweight-charter fixture reported on 6 July 1990 is as 
follows: 

"US Gulf to AntwerpIHamburg range-'Nagousena', 45,450 dwcc, 2,499,000~~ 
ft grain, lumpsum equivalent to $7.75 heavy grains/sorghum/soya beans, or $8.70 
basis light grain stowing 55 ft fio, 9 days, prompt." 
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Deadweight charters-continued 
(The first possible cargo is sometimes abbreviated to "HSS".) The loading and 
discharging ranges are specified in the charterparty and the owner guarantees that 
the ship will have deadweight cargo capacity of 45,450 tomes and also the agreed 
grain capacity (in cubic feet volume). The lumpsum freight will be due by 
charterers regardless of the deadweight capacity or the grain capacity actually 
used. The stowage factors of grain cargoes can vary, that of sorghum being 
between 44 and 49 (cubic feet per tonne) in bulk and that for soya beans being 
between 48 and 52. The stowage factor of HSS averages 50 and this allows the 
Charterer the option to load any cargo within this stowage factor. In the above 
fixture, the charterer also has the option, at a higher freight rate, to load light grain 
(for example, barley, malt or rapeseed) with an average stowage factor of 55 cubic 
feet per tonne, thus using more grain capacity than cargo deadweight. The actual 
cargo space or cargo deadweight capacity used by the charterer is irrelevant to the 
freight earned by the shipowner. 

Delegatus non potest delegare. This legal phrase, which comes from the Latin 
language, means that a "delegate cannot delegate". A person to whom powers are 
delegated cannot authorise another person to carry out the specific function with 
which he has been entrusted. For example, if a shipbroker is engaged to sell a ship 
and fails to do so, because he cannot obtain the required price, he cannot then ask 
another agent to sell the ship. Mere administrative functions, such as the signing 
of bills of lading, can be delegated by the master of a ship (who is an agent of the 
owner) to the port agent. 

Delivery and redelivery clauses. A time charter commences with the "de- 
livery" of the vessel to the (control of the) charterer and comes to an end with the 
"redelivery" of the vessel to the owner's control. The delivery and redelivery will 
usually take place at a port but can also occur at sea when the vessel is in a specified 
area. Examples of the latter are "Arrival Pilot Station", "Dropping outward 
pilot", "Passing Cape Passero" (in Sicily), "Passing the Skaw (at the entrance to 
the Baltic Sea), and such other positions. In the latter case, the condition of the 
vessel can be ascertained in a port before the vessel reaches the nominated pos- 
ition; with regard to the fuel on board, a calculation can be made of the quantity 
taking into account the fuel consumption from the last position where tank sound- 
ings were taken. Normally an independent surveyor or surveyors representing the 
owner and charterer carry out an on-hire and off-hire survey but this would be 
impracticable when the vessel is in a position at sea. The delivery and redelivery 
are more concerned with the instant when the time charter commences and ends 
than with physical transmission of the vessel to the parties. 

Numerous clauses in the charterparty will cover delivery and redelivery. Taking 
relevant portions in the ASBATIME form as examples: 

"Delivery: Vessel shall be placed at the disposal of the Charterers . . . in such dock or 
at such berth or place . . . as the Charterers may direct . . . Vessel on her delivery shall 
be ready to receive cargo with clean-swept holds and tight, staunch, strong and in 
every way fitted for ordinary cargo service, having water ballast and with sufficient 
power to operate all cargo-handling gear simultaneously (and with full complement 
of officers and crew for a vessel of her tonnage) . . ." 
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Delivery a n d  redelivery clauses-continued 
"Bunkers on Delivery and Redelivery: The Charterers on delivery, and the Owners 
on redelivery, shall take over and pay for all fuel and diesel oil remaining on board the 
vessel as named hereunder. The vessel shall be delivered with . . . longimetric tons of 
fuel oil at the price of .  . . per ton; . . . tons of diesel oil at the price o f . .  . per ton." 

"Rate ofhire, Redelivery Areas and Notices: The Charterers shall pay for the use 
and hire of the said vessel at the rate of .  . . commencing on and from the day of her 
delivery, as aforesaid, . . . hire shall continue until the hour of the day of her redelivery 
in like good order and condition, ordinary wear and tear excepted, to the Owners 
(unless vessel lost) at . . . unless mutually agreed. Charterers shall give Owners not less 
than . . . days notice of vessel's expected date of redelivery and probable port." 

"On/Off-hire Survey: Prior to delivery and redelivery the parties shall each appoint 
surveyors, for their respective accounts, who shall conduct joint on-hireloff-hire 
surveys. A single report shall be prepared on each occasion and signed by each 
surveyor, without prejudice to his right to file a separate report setting forth items 
upon which the surveyors cannot agree. If either party fails to have a representative 
attend the survey and sign the joint survey report, such party shall nevertheless be 
bound for all purposes by the findings in any report prepared by the other party. 
On-hire survey shall be on Charterer's time and off-hire survey on Owner's time." 

The  delivery of the vessel must take place before the cancelling date agreed in 
the charterparty. The  redelivery should take place at the date agreed for the end of 
the time charter but notice should be taken of any margin in the period. (See 
Cancelling date.) Because the vessel must be redelivered to the owners "in like 
conditionJJ, the cargo spaces must be in the same condition as when the vessel was 
delivered. This may require extensive cleaning. It may be possible for a clause to 
provide for the charterer to pay the owner an agreed sum of money to cover 
cleaning costs in exchange for a right to redeliver the vessel without the charterer's 
arranging for the cleaning. The  sum can be agreed beforehand but it is more in the 
owner's interest to agree the amount on redelivery because at that time he will be 
able to  assess the actual costs depending on the last cargoes carried. 

The  independent surveyors produce a "survey reportJy or "Certificate of De- 
livery" or "Certificate of Redelivery" after the relevant surveys. In  the document 
the quantities of fuel and diesel oil on board and the apparent condition of the 
vessel and its cargo spaces are certified. If the delivery or redelivery is at a place 
outside a port, either the ship's officers can take tank soundings or a calculation 
can be made from the last certified tank soundings, based on the vessel's fuel 
consumption between points. 

Demise  charter .  (Also Bareboa t  charter . )  This is not really a contract for the 
carriage of goods by sea. The  ship is hired, or "leased", by the charterer for an 
agreed period and the charterer has complete control over the ship and complete 
responsibility for its operation, including the appointment of the master and crew, 
maintenance, insurance, etc. The  demise charterer may also lease the ship with an 
option to buy it at some agreed residual value after a period. In times of shipping 
recession when shipowners find it difficult to operate their ships at a profit, they 
may demise them out for others to operate (as disponent owners) yet enter into a 
management agreement with the demise charterer where the owner uses his own 
experience and expertise and perhaps even crew. 
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Demurrage. The Charterparty Laytime Definitions 1980 specify that: 
"DEMURRAGEv-means the money payable to the owner for delay for which the 
owner is not responsible in loading and/or discharging after the laytime has expired." 

It can be seen that "demurrage" is a word that is correctly used to describe the 
money compensation. It can also refer to the nature of the actual delay although it 
is probably better to use the phrase "time lost" to refer to the actual delay and 
retain "demurrage" to mean money. Because the rate of demurrage is usually 
agreed in the charterparty, demurrage is considered to be "liquidated damages", 
that is, compensation agreed in advance. 

For dry cargo voyage charters the rate of demurrage is specified in 
the charterparty. For oil tankers, the rate of demurrage could be specified in 
the charterparty or the demurrage rates used from a table contained in the 
"Worldscale" publication which is amended every six months. These rates de- 
pend on the size of the tanker. For example, in the January 1989 Worldscale 
document, rates of demurrage for some size ranges are: 

Vessel size (Dwr) (U.S. Uday) 
15,000/19,999 3200 
50,000/59,999 9700 
150,000/174,999 26200 
350,000/399,999 59700 
500,000 and over 87300 

When oil tankers are chartered under the "Worldscale" freight rate system the 
laytime allowed for loading and discharging is 72 hours, subject to any qualifica- 
tions in the applicable charterparty. If this laytime is exceeded, demurrage is 
payable according to the scale of rates in the table. 

The provision in a dry cargo voyage charterparty for demurrage can vary from a 
clause which has indeterminate effect to one that is limited to a stipulated period 
of time lost. As an example of the former, a STEMMOR charterparty (1983) 
(Adapted from another standard-form charterparty, "C.(Ore) 7") signed in 
March 1988, stated: 

"Demurrage (if any) at the rate of U.S.$1800 per running day or pro rata for pan of a 
day to be paid to Owners. Owners to pay Charterers despatch money at half demur- 
rage rate for all working time saved both ends. Demurrage/despatch to be settled after 
completion of the voyage and receipt of loading and/or discharging documents." 

(See also Damages for detention and Despatch.) 
The rate of demurrage for part of a day may vary, depending on the term used 

to describe part of a day. If, as is usual, the clause states ". . . pro rata . . ." the 
calculation of demurrage for, say six hours, would be 0.25 of the daily rate. 
Sometimes, to the owner's advantage, a clause may state that the rate is ". . . per 
day and part thereof . . .". In this situation six hours' demurrage would be the 
same as one day's demurrage. 

Sometimes it may be stipulated in the charterparty that demurrage, if any, is to 
be paid at specified intervals, before the ship sails or before bills of lading are 
released to the shipper. A charterparty may also state that demurrage is to be paid, 
"Before breaking bulk" at the discharge port. Clauses such as these protect the 
owner's interests so that he can obtain his compensation without going through a 
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Demurrage-continued 
lengthy procedure of making a claim and possibly bringing a legal action against 
the charterer. 

The phrase "on demurrage" is also explained in the Charterparty Laytime 
Definitions 1980: "ON DEMURRAGE-means that the laytime has expired. 
Unless the charterparty expressly provides to the contrary the time on demurrage 
will not be subject to the laytime exceptions." Therefore, the expression "Once on 
demurrage always on demurrage" is sometimes used. This would seem to in- 
dicate that once the charterer begins to exceed the agreed laytime, he is in breach 
of the contract and cannot take advantage of the laytime exceptions which are in 
his favour. However, the continuous running of time on demurrage can be quali- 
fied by express words in the charterparty or by custom of the trade. For example, if 
the ship is on reversible laytime (that is, where the charterer is using the option of 
adding together the laytime for loading and discharge) and at the loading port is 
already on demurrage, its voyage time between the load port and the discharge 
port will not count as time on demurrage. Demurrage will resume on amval at the 
discharge port. Time between the giving of Notice of Readiness and the com- 
mencement of discharge will not be excepted from time on demurrage as it may 
have done in normal circumstances because the laytime had already begun (and 
expired) at the load port. 

Express words in the charterparty can also reduce time on demurrage. For 
example, one form of exceptions clause, the Strike clause, may prevent demur- 
rage time (in addition to laytime) from counting if there are delays caused by 
strikes and other similar circumstances. (See Strike clauses.) 

If demurrage has been incurred at the port of loading, but has not been paid by 
the charterers, it is important to insert the amount in question in the bills of lading, 
in order to recover the demurrage from consignees before delivery of the cargo 
and to avoid disputes. Sometimes, "clean" bills of lading are required by 
charterers, in which case a solution may be that the master, before signing the bills 
of lading, obtains a letter of guarantee from the charterers, countersigned by a 
bank, for payment of the outstanding demurrage. No hard and fast rule can be 
applied, but the solvency of the charterers or shippers may have a bearing thereon. 

(See also Chapter 2.) 

Despatch days. Days saved in the loading or discharge of the vessel within the 
time allowed under the charterparty may be called "despatch days". (See below.) 

Despatch money. Despatch money (or simply "Despatch") is the compensation 
paid to charterers-provided the charterparty contains a stipulation to this 
effect-if the loading or discharging operations are completed within the laytime 
allowed by the charterparty, that is, before the agreed laytime has expired. In other 
words, despatch money is the opposite of demurrage. The reason for the compen- 
sation is to reimburse charterers, shippers or consignees for any expenses they may 
have incurred in order to save time to the vessel. Despatch is not payable if the 
charterparty does not contain a clause providing for its payment. 

Sometimes a charterparty may not contain a clause providing for the payment 
of despatch. The GENCON clause dealing with "Demurrage" does not contain a 
despatch provision. A rider clause has to be insisted on by a charterer. Also, in 
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Despatch money-continued 
tanker charterparties, demurrage may be provided for (for example, under the 
Worldscale system) but not despatch. 

The amount of demurrage and despatch is a matter for negotiation before the 
fixture. In cases where owners expect despatch will have to be paid anyhow, they 
will try to fix demurrage at the lowest possible figure which will consequently keep 
the despatch rate down on the Despatch half demurrage (or D WD) terms. Some 
older charterparties may contain a printed despatch (and demurrage) clause for a 
fixed rate. 

Sometimes despatch money actually means a concealed reduction in the rate of 
freight, for example, in cases where despatch is based on a' rate of loading or 
discharge, which is out of proportion to the quantities which the charterers can 
actually load or discharge with the facilities at their disposal without incurring 
extra expenses. 

If the charterers actually incur expenses in order to arrange for a quicker turn- 
round, it is justified to charge despatch money for working time saved, as 
obviously it is also in the shipownersy interest to have their vessels turned around 
quickly. This applies with even more force in times of high open market rates. The 
main point is that the guaranteed rate of loading or discharge approximates the 
normal capacity of the ports in question. If the rates of loading and discharge have 
been fixed at an unrealistically low level, which in no way corresponds with the 
normal facilities of the ports, such action can only be regarded as a device to earn 
an excessive amount of despatch money. 

If a clause states that "Despatch shall be payable at half the rate of demurrage 
for all working time saved in loading and discharging . . ." the use of the word 
"working" may lead to dispute if one side considers a "working day" to mean a 
day of 24 hours, but the other (usually the charterer) considers a working day to 
mean the number of hours customarily worked in a particular port. In this case, 
Sundays and holidays (and probably rainy days) would be excluded from the time 
saved, but the number of hours usually worked per normal weekday may be less 
than 24, thus resulting in higher despatch being payable. The use of "actual" 
working time saved would help the charterer, and on the normal meaning of 
words, this is the course a court would probably take. 

Demurrage and despatch calculations are part of laytime calculations and these 
are shown in Chapter 2. Different examples are used where despatch is stated to be 
payable for all time saved and for working time or laytime saved. The differences 
in amounts can be seen. Moreover, the time saved can be sometimes greater than 
the laytime allowed, depending on the terms of the charterparty. This would be 
particularly true if the ship was to load or discharge cargo at more than one port 
and the total laytime was much greater than the actual time used in one (or more 
than one) of the ports. 

If an event occurs which is excepted from laytime, and if the cargo handling is 
completed before the event takes place, despatch would still be due. This would be 
the case, for example, if a strike clause, such as in the CENTROCON or GEN- 
CON charterparties provided that despatch is payable for all time saved in loading 
including Sundays and holidays saved. 

The question whether shipowners are interested in speeding up loading and 
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Despatch money-continued 
discharging by all means possible, e.g., by working overtime at their expense, 
although this will imply a substantial bill for despatch money, or whether they are 
quite satisfied when charterers are using full laytime, allowed under the 
charterparty or even delay the vessel's despatch, thus paying demurrage, entirely 
depends on the state of the freight market, assuming, of course, that the subse- 
quent employment on the next charter is not jeopardised by extraordinary delay. 
Assuming for the sake of argument, that a vessel is likely to earn a profit on the next 
fixture, it is evident that a shipowner will gladly pay despatch money for every day 
saved in loading or discharging, unless this would imply that the vessel will then 
arrive too early for her next employment (as a rule, the laycan will be fixed with a 
sufficient margin). However, if the open market rates have declined to such a low 
level that the daily running costs are barely covered, the owner will be satisfied 
when his ship is "on demurrage", at more than the running costs, producing a 
profit, which cannot be made by normal trading. 

(See also Chapter 2.) 

Deviation clause. The word "deviation" can have a geographical meaning, 
where the vessel departs from its usual or customary route and then returns to it, 
or a purely legal, contractual meaning, where the contract is performed in a 
manner that is not originally contemplated, and this would be a departure from 
the manner agreed in the contract or implied by law. As an example of the latter 
form of "deviation'', cargo may be carried on deck when deck carriage is not 
authorised nor acceptable, depending on the nature of the goods. For example, in 
The Chanda, 1990, the vessel carried delicate, sophisticated and expensive com- 
puter equipment on top of Number 1 hatch, close to the forward part of the vessel. 
Heavy weather damaged the cargo severely. This was a deviation from the con- 
tract of carriage and because of this the carrier was not permitted to rely on the 
terms of the contract to limit his liability for loss or damage. The owner had 
breached the contract of camage. 

A geographical deviation may also be so serious as to prevent the shipowner 
from being able to rely on protection and limitation rights contained in the con- 
tract of carriage, be this a charterparty or bill of lading. 

During the carrying voyage the ship must follow the usual or agreed, direct 
route between the agreed ports. Some charterparties specify the route to be 
followed. 

The ship is not permitted to leave this route for any purpose without justifica- 
tion. Deviation is an intentional departure from the direct or agreed route. Under 
the general law governing carriage of goods by sea, deviation is justified in certain 
circumstances. Any other deviation is a breach of the contract by the shipowner 
unless the cpntract allows the ship to deviate for an agreed reason. Such permis- 
sion is found in the so-called "Deviation clause" in the charterparty. For 
example, in the GENCON charterparty, it is stated: 

"3. Deviation Clause 
The vessel has liberty to call at any port or ports in any order, for any purpose, . . . . 
and also to deviate for the purpose of saving life andor property." 

This permission to deviate seems quite liberal. It must be remembered that 
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Deviation clause-continued 
GENCON is published by BIMCO, which is primarily a shipowners' organis- 
ation. A charterer may very well wish a deviation clause to be deleted during the 
negotiation stage of a fixture. Other deviation clauses may be more restrictive of 
the shipowner's freedom to deviate. For example, in the MULTIFORM 
charterparty it is stated: 

"25. Any deviation in saving or attempting to save life and/or property at sea shall not 
be deemed to be an infringement or breach of this Charterparty and the Owners shall 
not be liable for any loss or damage resulting therefrom. 

Should the vessel put into unscheduled port(s) whilst on the voyage, the Owners are 
to inform Charterers and agents at discharging port(s) thereof immediately." 

The ship is not permitted, without breaching the charter, ". . . to call at any port or 
ports in any order, for any purpose . . .". An example of a "purpose" will be a call 
to a port where the ship's fuel can be obtained cheaply. Because a breach of the 
charter can cause the shipowner to become liable in damages to the charterer, 
whether or not the charter is repudiated by the charterer, the usual insurers of 
owners' liability, P. & I. Associations, may recommend that a clause is inserted in 
the voyage charterparty allowing the shipowner to proceed to any port or ports 
where bunker fuel is available. 

(See Bunkering clause.) 
It should be noted that not every departure from the usual and customary route 

will be a "deviation". (See Deviation and bills of lading in Chapter 3 for an 
example where geographical deviation was not a breach of the contract of 
carriage.) 

Discharge of a contract. This is a legal term which means that any obligations 
under a contractual relationship come to an end. For example, if a shipowner uses 
the services of a shipbroker and pays the broker's commission, the owner is 
discharged from the debt he owed to the other. 

Disponent owner. This term refers to a person or company which "displaces" or 
takes the place of the legal, registered owner. In chartering many examples can 
occur. For instance, if a vessel is bareboat-chartered by its owner to a demise 
charterer, the latter can take over complete control of the vessel and its conimer- 
cia1 operation, as if he is the actual owner. Also, both voyage charters and time 
charters usually contain a clause allowing the charterer to "relet", "sub-let" or 
"subcharter" the ship to another user, a "subcharterer". The first charterer, who 
is commonly called a "head charterer", is acting as if he was the actual owner; he 
can be referred to as the "disponent owner". The phrase can also refer to "con- 
trol", that is, the vessel is placed at the disposition or disposal of the charterer. 

Distance freight. Cargo may sometimes have to be discharged at a port other 
than the original port of destination, for instance if a vessel runs the risk of being 
frozen in by ice and the master considers it prudent to deliver the cargo at the 
nearest safe port. If the extra distance causes the owner to incur additional risk or 
expense, he can require to be compensated by extra freight, which is called "dis- 
tance freight". The General Ice clause usually found in the GENCON 
charterparty states, for the port of discharge: 
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Distance fieight-continued 
"(b) If during discharging the Captain for fear of vessel being frozen in deems it 

advisable to leave, he has liberty to do so with what cargo he has on board and to 
proceed to the nearest accessible port where she can safely discharge. 

(c) On delivery of the cargo at such port . . . vessel shall receive the same freight as if 
she had discharged at the original port of destination, except that if the distance of the 
substituted port exceeds 100 nautical miles, the freight on the cargo delivered at the 
substituted port to be increased in proportion." 

Distress fieight. When a ship is in a berth to load cargo but the cargo offered by 
shippers does not meet the owner's or charterer's expectations, and the owner or 
charterer experiences difficulty in securing completion cargo at original freight 
rates, they may resort to booking cargo at very low rates ("distress rates") to fill up 
the remaining space rather than be forced to despatch the vessel with vacant space. 
This may have an effect on the scheduled sailing time: the vessel may continue to 
receive cargo beyond the sailing time until the cargo compartments are fully 
loaded or the ship is "down to her marks", that is, loaded to the permitted "load 
lines". 

DLOSP (Dropping Last Outward Sea Pilot). This expression is used to de- 
scribe the point at which a time-chartered ship is "delivered" to the charterer or 
"redelivered" to the shipowner. The place of delivery and redelivery are the places 
where the time charter commences or comes to an end. Normally, the place of 
actual delivery or redelivery and where an "on-hire survey" or "off-hire survey" 
would be carried out would be a berth but the time from which hire is to be paid or 
until which hire is paid may be an "artificial" point such as when the ship has left 
the berth, and the pilot who assists with the navigation of the ship to the pilot 
station (outside the port limits) where the sea passage will commence, disembarks 
from the ship. (See also APS and DOP.) 

Dock charter. A "dock" is an area within a port within which cargo can be loaded 
or discharged. It can be enclosed by "dock walls" or "breakwaters". In relation to 
chartering, a dock can be a named destination for the ship to be an "arrived ship" 
and laytime commencing under a voyage charter or hire commencing under a 
time charter. A dock, as a destination in a dock charter, is less specific than a berth 
(a place within a dock or port) under a berth charter and more specific than a port 
in a port charter. 

In a dock charter the ship reaches its destination when it enters the dock area. In 
a famous case in the English House of Lords, The Johanna Oldendo#, 1973, 
dealing with the issue of an "arrived ship", a dock was described as: "A dock 
encloses a comparatively small area entered through a gate. There is no difficulty 
in saying whether a vessel has arrived in it. As soon as a berth is vacant in the dock a 
vessel already moored inside the dock can get there within an interval so short that 
for practical business purposes of loading or discharging cargo it can be ignored." 

In modem chartering, "berth charters" and "port charters" are more 
commonly used than "dock charters". 

DOP (Dropping Outward Pilot). This expression is used to identify the point at 
which a time-chartered ship is "delivered" to the charterer or "redelivered" to the 
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DOP (Dropping Outward Pilot)-continued 
shipowner. The place of delivery and redelivery are the places where the time 
charter commences or comes to an end. Normally the place of actual delivery or 
redelivery and where an "on-hire survey" or "off-hire survey" would be carried 
out would be a berth, but the time from which hire is to be paid or until which hire 
is paid may be an "artificial" point such as when the ship has left the berth, and the 
pilot who assists with the navigation of the ship to the pilot station, disembarks 
from the ship. 

Some ports may require the services of more than one pilot to be used, one from 
the berth to the channel leading out to the port limits, and another for navigation 
within the channel, or, in a port which requires a river or canal passage, one pilot 
may assist in navigating the ship within the river or canal and another "sea-pilot" 
navigates the ship between the sea pilot station and the river or canal. In relation to 
time chartering, the type of port and the nature of pilot services will therefore be 
important to the period for which hire is paid. (See also APS and DLOSP.) 

Draftage. In grain charters freight may be payable per long ton or metric ton 
("tonne") on bill of lading (shipped) weight or net weight delivered, as may be 
agreed between the contracting parties. The term is found in the Chamber of 
Shipping Australian Grain Charter 1928 ("AUSTRAL") which provided for 
payment of freight ". . . per ton of 2,240 lbs. or 1 ,O 16 kilos., net weight delivered 
(less a deduction for draftage of 2 lbs. per 2,000 lbs. of Wheat discharged at a port 
in Great Britain or Ireland and weighed at the time of discharge by approved 
hopper scale in drafts of 2,000 lbs. or over.) . . .". 

Note that the word "draft" ["draught"] has a different meaning to the normal 
meaning given to it in shipping, which is the distance between the ship's keel and 
the waterline. Here, "drafts" means "quantities" drawn from a bulk cargo. (Note 
also that in 1989, BIMCO decided that AUSTRAL is withdrawn and no longer to 
be used.) 

Dreadage or Dreading clause. Grain is usually carried in bulk or in bags. In a 
charterparty for grain cargo, a clause can give the charterer the option to ship 
general cargo with certain restrictions, such as a minimum quantity, and exclu- 
sion of cargoes which may cause damage to any grain loaded. Such a clause is 
found in the CENTROCON charterparty originally published by the U.K. 
Chamber of Shipping in 19 14 for the carriage of grain from the River Plate and 
other ports in South America. If this option is exercised freight must be paid on the 
ship's deadweight cargo capacity for wheat in bags at the rate agreed upon for 
heavy grain. All extra expenses in loading and discharging such cargo, which may 
be stowed over the heavy grain, must be paid by the charterer. There are also 
consequences for the calculation of laytime. 

Extracts from the clause are given below: 
"Charterers have the option of shipping other lawful merchandise, . . . in which case 
freight to be paid on steamer's deadweight capacity for wheat in bags . . . at the rate for 
heavy grain . . . This option can only be used if the quantity of other lawful mer- 
chandise . . . shall amount to not less than 200 tons. All extra expenses in loading and 
discharging such merchandise over heavy grain to be paid by charterers. But if the 
option . . . is exercised and the total cargo is less than the steamer's deadweight 
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Dreadage or Dreading clause-continued 
capacity for wheat in bags . . . charterers shall be entitled to the saving in loading and 
discharging expenses on the difference between these quantities at the rate for heavy 
grain, the owners being entitled to all extra expenses in loading and discharging the 
other lawful merchandise loaded over heavy grain. 

If the option . . . is exercised and the total cargo loaded is less than the steamer's 
deadweight capacity for wheat in bags for this voyage . . . the difference between these 
quantities shall be divided by the rate for loading and by the rate for discharging heavy 
grain in bags, and the resulting periods of time shall be added to the laydays in the 
loading and discharging ports respectively. . . ." 

This clause seems quite reasonable, if somewhat old-fashioned, but it is a rather 
complicated arrangement. It is true the basic freight rate of the CENTROCON 
charter was agreed per ton of heavy grain in bulk andfor in bags, but in the River 
Plate trade the cargo of heavy grain is usually loaded in bulk. However, if the 
charterer exercises the above option to load cargo other than heavy grain, any 
extra expenses are based on bagged grain, which is slower to load than bulk grain 
and more expensive to handle. 

It is therefore not surprising that owners either insisted upon the deletion of the 
above clause or only agreed to the option of shipping other cargo, limited to light 
grains such as barley, millet and oats in bulk, thus eliminating the risk of undue 
delay in loading and discharging. Older ships may have poorly designed cargo 
compartments which have low bale capacity or grain capacity compared with their 
deadweight capacity for cargo. Owners may have to reduce the maximum 
deadweight on which freight will be paid under the CENTROCON charterparty, 
in order to guarantee a certain number of cubic feet or cubic metres of grain 
capacity. 

It can happen that problems result from better stowage than expected. Depend- 
ent upon the origin of the cargo, weather conditions and other factors, the actual 
stowage factor (S.F.) of the cargo may differ from the estimated S.F. Suppose a 
ship of 46,000 dwcc (deadweight cargo capacity) and 2,500,000 cubic feet grain 
capacity has guaranteed loading a full cargo at S.F.55 (that is, 55 cubic feet per 
metric ton). Charterers arrange for 45,450 tonnes of cargo, which may consist of 
different types of light grain. After completion of loading it appears that the 
available grain capacity has not been fully used because of the lower stowage 
factor (say, approximately S.F.52) than anticipated so that the ship still has a 
vacant space of approximately 136,600 cubic feet. 

The shipowner can argue that in order to comply with the contractual obliga- 
tion of the charterers to load a full and complete cargo, the latter are bound to 
arrange for delivery of the additional cargo in order to fill the ship's cubic cargo 
capacity and pay the agreed freight for the extra quantity. The charterers can point 
out that the owner will obtain the full freight for which the ship was fixed and that if 
any additional cargo would have to be loaded the freight will have to be reduced 
proportionally. 

Another difficulty for charterers may be to arrange for delivery of the additional 
cargo without delay and possible demurrage or damages for detention, perhaps 
caused by formalities such as export licences. 

While this clause in a grain charterparty gives the charterer an option to 
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Dreadage or Dreading clause-continued 
overstow the cargo loaded in the cargo compartment, other, general ClPs can also 
give either the owner or the charterer an option to overstow. (See also Over- 
stowing and Stowage factor warranty.) 

Dunnage. Materials such as timber battens, boards, mats, plastic sheets, paper and 
even inflatable bags may be necessary to prevent cargo from shifting, to prevent 
sweat damage to the cargo and to separate different lots of cargo. A charterparty 
may contain clauses specifying the responsibility and expenses of the parties for 
supplying and using dunnage, if this is essential. For example, a clause in a 
charterparty for loading 5,000 tonnes of steel plate as cargo, may state: "Owners to 
supply sufficient dunnagelmats and other separations necessary, . . . all materials 
for owners' account . . ." A clause in another charterparty may state: "If cargo in 
units or packages is loaded, the ship shall be fully wooden cargo-batten fitted. Any 
missing battens shall be replaced by any suitable material to protect the cargo from 
the ship's steel plating at Owners' expense and in their time. Any other dunnage 
required shall be provided, laid and paid for by the Charterer. . . ." 

DWAT (Deadweight All-Told). This is the total deadweight capacity of the ship 
comprising cargo, fuel, ballast water, fresh water, crew and their personal effects, 
stores and equipment, spare parts for the ship and any other item not being part of 
the ship's original construction. (See also Cargo capacity.) 

DWCC (Deadweight Cargo Capacity). This is the part of the available 
deadweight for camage of cargo. Quantities of fuel, water and stores, etc. are not 
included. (See also Cargo capacity.) 

DWCT (Deadweight Cargo Tonnage). This is similar to DWCC above. 

E.i.u. (Even if used). This expression is used in either its full form or in its 
abbreviated form, for example in "fixing letters" or "re-cap telexes". In the 
charterparty itself, it is more likely to be used in its full form. It relates to the 
laytime and the exceptions to laytime. "Exceptions" are periods during which the 
time used does not count against the charterer and he does not use up those 
periods. Thus his laytime is suspended, as it were. A typical exception would be 
"Sundays and Holidays excepted" and this can be qualified by the words "even if 
used". This means that the charterer can, in fact, use Sundays and holidays to 
load or discharge cargo but the time used on these days does not reduce the total 
laytime he is allowed. This qualification to the laytime is very favourable to the 
charterer. The opposite effect (that is, favourable to the owner) is caused by 
words such as "unless used". (See also Unless used.) 

Employment and Indemnity clause. This can sometimes be called merely the 
"Employment clause" especially if it is found in a charterparty in which the 
charterer is not obliged to indemnify the shipowner against all consequences or 
liabilities from following the charterer's orders as regarding the employment of 
the ship. "To indemnify" means to reimburse a person for his loss or to place him 
in the same financial position after a loss in which he was before the loss. 

In the old (1946) New York Produce Exchange form (NYPE) of time 
charterparty the clause was of this type, giving very little protection to the owner. 
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E m p l o y m e n t  and I n d e m n i t y  clause--continued 
In the ASBATIME (1981) time charterparty, which is derived from the old 
NYPE, the clause contains the indemnity provisions. These may be found in 
"rider clauses" added to the old NYPE, if this is used and also as a standard, 
printed clause in a standard-form charterparty such as BALTIME. 

In the NYPE charterparty it is stated in cl. 8: 
". . . The Captain (although appointed by the Owners), shall be under the orders and 
directions of the Charterers as regards employment and agency; and Charterers are to 
load, stow and trim the cargo at their expense under the supervision of the Captain, 
who is to sign Bills of Lading for cargo as presented, in conformity with Mate's or 
Tally Clerk's receipts." 

In the ASBATIME charterparty the above clause is extended to reflect common 
practice where the master delegates his signing powers to the charterers or their 
agents and also to introduce fairness by way of an express provision for indemnity. 
It continues in cl. 8: 

"However, at Charterer's option the Charterers or their agents may sign bills of lading 
on behalf of the Captain always in conformity with mate's or tally clerk's receipts. All 
bills of lading shall be without prejudice to this Charter and the Charterers shall 
indemnify the Owners against all consequences or liabilities which may arise from any 
inconsistency between this Charter and any bills of lading or waybills signed by the 
Charterers or by their agents or by the Captain at their request." 

Without this express indemnity, shipowners have to rely on indemnity implied by 
judges or arbitrators, should there be a dispute because the master complied with 
the charterer's orders and directions or because of irregularities with the bills of 
lading issued under the time charter. This principle of "implied indemnity" was 
established in an old English case (Dugdale v. Lovering, 1875) where the judge 
said: ". . . when an act has been done (by a master) under the express directions of 
(the charterer) . . . if such an act is not apparently illegal in itself, but is done 
honestly and bona fide in compliance with (the charterer's) directions he shall be 
bound to indemnify (the shipowner) against the consequences . . ." (words in 
brackets added.) 

The express indemnity can also be found in BALTIME, cl. 9, which states: 
". . . The Master to be under the orders of the Charterers as regards employment, 
agency or other arrangements. The Charterers to indemnify the Owners against all 
consequences or liabilities arising from the Master, Officers or Agents signing Bills of 
Lading or other documents . . ." 

The word "employment" means employment of the ship, not that of the people 
on board the ship. It also does not include control by the time charterer of the 
ship's navigation or management. Such complete control would be in the hands of 
a demise charterer. Indeed, cl. 26 of NYPE (and most of cl. 25 of the NYPE- 
derived ASBATIME) states that: 

"Nothing herein stated is to be construed as a demise of the vessel to the Time 
Charterers. The Owners to remain responsible for the navigation of the vessel, insur- 
ance, crew, and all other matters, same as when trading for their own account." 

Escalation c lause  (or Escalator clause). With currency values fluctuating, with 
the revenue of the shipowner being in one currency and his costs possibly being in 
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Escalation clause-continued 
another, and with rising costs and inflation, he will want some compensatory 
protection, especially when the charter is for a long period, such as in time charters 
and COAs. Because there are so many possible variables an escalation clause 
(similarly to "currency clauses") must be carefully drafted. BIMCO does publish 
a standard "escalator clause": 

"The rate of hire agreed in this charter is based upon the level of Owners' monthly 
operating expenses ruling at the date of this charter as shown in the statement for 
future comparison attached hereto, including provisions, stores, master's and crew's 
wages, war bonus and other remuneration, maintenance and usual insurance pre- 
miums. 

By the end of every year of the charter period the average monthly expenses for the 
preceding year shall be compared with the basic statement attached hereto. Any 
difference exceeding 5 per cent to be multiplied by 12 and regulated in connection 
with the next hire payment. The same principle to apply pro rata at the termination of 
the charter for any part of a year." 

While the above clause deals only with time charters, an appropriately worded 
clause can be used for consecutive voyage charters or COAs allowing a percentage 
increase in freight based on some factor such as the change in some economic or 
financial index. 

Ethics. See Professional shipbroking ethics. 

Even if used. See E.i.u. 

"Excepted". This word generally refers to laytime where all time is to be counted 
against the charterer except certain expressly stated periods. The most obvious 
example is "Sundays and Holidays excepted", where the charterer is permitted to 
disregard Sundays and holidays as time for loading and/or discharging even if he 
uses these days for these activities. These exceptions to laytime are interruptions 
or suspensions of the "laytime clock" which runs against the charterer. It should 
be stated here that if the charterer is already in breach of the charterparty, for 
example if the laytime has expired, then the exceptions do not apply. 

Exceptions clause ("Exclusion of liability"). In chartering, and, indeed, in 
any contract the expression "exceptions clause" describes the effect on liability of 
one or both parties to the contract. Such clauses fall under a general heading of 
"protective clauses". The phrases, "exclusion clauses", "exemption clauses" and 
"force majeure" clauses are sometimes used instead of "exceptions clause". 
These clauses generally exclude the liability of a party. There are other clauses 
which have a smaller effect of merely reducing the amount of compensation 
payable. These are "limitation of liability" clauses. 

The effect of such clauses is to protect the shipowner and/or the charterer from 
liability should a breach of the charterparty take place or a breach occurs of any 
contractual obligation such as to carry a cargo safely under a bill of lading. An 
exceptions clause can also cause one party's obligations to cease (come to an end) 
on the happening of a certain event, for example, the loading of a cargo. The 
"Cesser clause" has this effect. A cesser clause reduces or removes some of the 
charterer's obligations after loading has been completed. 
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Except ions  clause-continued 
In relation to liability, exceptions clauses can have either a general effect (for 

both parties to the charter) or a more particular effect (for only one party). For 
example, a "general exceptions clause" in a charterparty can state: 

"The vessel, its master, the Owner and the Charterer shall not, unless expressly 
provided for in this Charterparty be responsible for loss of or damage or delay to or 
failure to supply, load, discharge or deliver the cargo arising from: 

Act of God, act of war, act of public enemies, pirates or assailing thieves; arrest or 
restraint of princes, rulers or people; seizure under legal process provided a bond is 
promptly furnished to release the vessel or cargo; floods; fires; blockades; riots; insur- 
rections; civil commotions; earthquakes; explosions . . ." 
(MULTIFORM charterparty) 

Such a clause has a very wide effect and is designed to exempt the parties from 
liability for events which are really outside the control of both. 

In the GENCON and BALTIME charterparties, clauses state the owner's 
responsibility under the charter and continue to exempt him from liability in 
certain circumstances. For example, in BALTIME it is stated: 

" 13. Responsibility and Exemption 
The Owners only to be responsible for delay in delivery of the Vessel or for delay 
during the currency of the Charter and for loss or damage to goods on board, if such 
delay or loss has been caused by want of due diligence on the part of the Owners or 
their Manager in making the Vessel seaworthy and fitted for the voyage or any other 
personal act or omission or default of the Owners or their Manager. The Owners are 
not to be responsible in any other case nor for damage or delay whatsoever and 
howsoever caused even if caused by the neglect or default of their servants. The 
Owners not to be liable for loss or damage arising from strikes, lock-outs or stoppage 
or restraint of labour (including the Master, Officers or Crew) whether partial or 
general. . . ." 

(The clause continues to describe the responsibility of the charterer.) 
As the first sentence indicates, the shipowners are "responsible" for delay and 

for loss or damage of goods. This can almost mean that they may be "liable" for 
delay and loss or damage. The liability will arise if the vessel is not seaworthy or fit 
for the service because neither the carrier nor his manager exercised due diligence 
or care or because of the personal act or omission of the owner or manager. 

Under the second sentence, if the owners or the managers have exercised due 
diligence, there will be no liability for delay or loss or damage. This exception 
relates only to delay or damage or physical loss of the cargo. It does not apply to 
non-physical loss. Therefore if the sentence does not apply to non-physical loss, 
the shipowner will not be able to exclude his liability for this type of loss. 

In The TFL Prosperity (1984), the English House of Lords established that the 
second sentence did not extend to financial losses suffered by the charterer. 

The ship, a "ROIRO" vessel, was time-chartered on the BALTIME standard 
form. The description of the vessel included an incorrect reference to the vertical 
clearance for trailers laden with containers moving in and out of the ship. The 
charterer claimed financial loss from the shipowner because of the wrong descrip- 
tion. There was no clear fault of the owner in the description. However, the House 
of Lords held that the responsibility (liability) in the above clause was expressed 
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Exceptions clause-continued 
only for delay, loss or damage. Therefore the exception in the second sentence 
referred only to liability for failing to carry out the same type of responsibility. The 
exception did not apply to other liabilities of the shipowner and therefore did not 
protect him. 

Thus it is seen that exceptions clauses are treated very strictly by the courts 
should a dispute arise. Exceptions to liability refer only to liability for specified 
breaches, not a general exception to all liability for every breach, unless the loss or 
damage is proved to be outside the party's control. 

Exceptions clauses are also found in bills of lading. However, most carriage 
under a bill of lading is subject to the Hague Rules or HagueWisby Rules. In these 
Rules, Article IV deals with exceptions of liability of the carrier. (See Chapter 3, 
"Bills of Lading" .) 

If an exceptions clause is unreasonable it can, under English law, be disregarded 
by a court should a dispute arise and one party attempts to rely on it. This is 
established in English legislation by the Unfair Contracts Terms Act 1977. How- 
ever, this applies generally to consumer contracts and leaves alone contracts 
between businessmen (such as shipowners and charterers) because it is considered 
they can afford to insure against liability losses. Indeed, the Act does not apply to 
commercial charterparties and other contracts for carriage of goods by sea. The 
only instance where the Act applies to carriage by sea is in section 2(1) which 
provides that liability cannot be excluded or restricted for death or personal injury 
resulting from negligence. 

If a very serious breach of the charter occurs, for example, the shipowner fails to 
provide a seaworthy vessel, any protection offered by exceptions clauses may be 
lost, because the contract no longer exists in its original form. In this example, the 
shipowner could become strictly liable-with no defence-for the losses of the 
cargo owner andlor the charterer. 

(See also Protective clauses.) 

Exclusion clause. See Exceptions clause. 

Exclusive brokers. These can be shipbrokers who negotiate charters only for one 
shipowner or one charterer. It can also mean shipbrokers who specialise in a 
restricted category of vessel, such as oil tankers, or in a restricted category of 
shipbroking, such as sale and purchase of passenger ships. The broker can also 
work exclusively with regard to the place in which he offers his broking services, 
such as a broker offering services exclusive to Hong Kong. 

If exclusive brokers are exclusive to only one client, "direct brokers" could 
work over a wider area. For example, brokers in many chartering centres could 
offer their services to one shipowner or charterer. A chain of brokers can become 
involved in many centres and even within one chartering centre, each broker 
being a "competitive broker", competing one with another for the business and 
possibly collaborating, the final broker fixing the ship "covering" the others in the 
commission charged. 

Exemption clause. See Exceptions clause. 
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Expected ready to  load. This term is found in the "preambleM-or introduc- 
tion-to the charterparty, in the general "description" of the ship to be used. It 
can be important information for the charterer so that he can plan in advance for 
loading any cargo he may be shipping and thus it can affect the "laycan" details. 
For example in cl. 1 of the GENCON voyage charterparty (1 922 and revised with 
a box-layout in 1976) it is stated: 

"It is agreed . . . steamer or motor vessel named in Box 5, . . . now in position as stated 
in Box 8 and expected ready to load under this Charter about the date mentioned in 
Box 9 . . ." 

If the ship is described as "being ready to load" that is a "condition" in the 
charterparty. A breach of condition usually allows the aggrieved party to repudi- 
ate the contract and also claim for damages. It is also quite significant that any 
exception of liability for delay does not apply to any periods before the ship has 
commenced its charter. 

For example, in an early English case (Monroe v. Ryan, 1935) the ship was fixed 
"expected ready to load" in Germany but before it could arrive at the loading port 
it was delayed by bad weather. The charterparty did contain a clause excluding 
liability for delay "beyond charterers' or owners' control" but because the 
charterers had paid demurrage for waiting time for the barges on which the cargo 
was awaiting the ship's arrival, they were allowed to recover the demurrage from 
the shipowner. The reason given by the judge was that the ship was not on the 
chartered voyage during which the exceptions applied. 

More recently, in 1970, another English decision held the "readiness to load" 
date to be a condition in the charterparty. The Mihalis Angelos was chartered at the 
end of May 1965 to load a cargo in Vietnam for Germany. The ship was described 
as being "expected ready to load" in the loading port on 1 July. After arriving in 
Hong Kong on 23 June to discharge its previous cargo, the discharging was 
completed on 23 July. After this date the ship still had to undergo a classification 
survey, which would take approximately two days, and the passage from Hong 
Kong to the load port would take another two days. On 17 July the charterer 
repudiated the charter and was allowed to do so because when the charter was 
entered into on 25 May 1965 the shipowner could not have reasonably forecast 
the ship would be actually ready to load at the loading port on the date given to the 
charterer. Therefore the statement was a misdescription and this was a serious 
breach of contract. (See also Breach of contract.) 

Express terms. A contract such as a charter is entered into with a clear intention 
to create legal relations between the parties. However, what has actually been 
agreed may not always be clear. All the details may or may not be incorporated 
into the printed and typed document evidencing that a contract exists. If they are 
in writing they are named "express terms". If they are not but arise because of the 
negotiations or because of legislation or because they would be necessary to give 
business effectiveness to a contract, they are named "implied terms". In a formal 
contract such as a charterparty it is more likely that the terms are in writing. 
"Writing" includes telex, facsimile and other messages which originate during the 
negotiations for the charter. 
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FAC (Fast as can). This term in a charterparty can apply to the vessel's being 
loaded or discharged as quickly as is practical, possibly in relation to the custom of 
the port (COP) or "with customary quick despatch". This can be the responsi- 
bility of the charterer, to ensure that the cargo handling facilities permit the ship to 
be loaded or discharged in this manner. It can also apply to the owner's responsi- 
bility to receive or discharge the cargo. The term appears in a charterparty when 
the laytime is not fixed. "As fast as (the ship) can (receive) (or deliver)" means 
that the laytime is calculated by reference to the maximum rate at which the ship in 
full working order is capable of loading or discharging the cargo. 

FHEX (Fridays and Holidays excluded). 

FHINC (Fridays and holidays included). 

FILO (Free in liner out). If a charterparty states that the cargo will be loadedfiee 
of expense to the shipowner or other carrier but that he will pay for the discharging, 
the discharging is on liner terms (or "gross terms"), hence the use of this abbrevia- 
tion. [Note that for financial accounting, the abbreviation can also refer to the 
manner in which stock is valued, "first in, last out". This has no relevance to 
chartering.] (See also LIFO and Free in and out.) 

Final sailing. A ship has finally departed from the loading port as soon as it has 
passed the limits of the port being construed in the commercial sense, being ready 
in every respect to proceed on the contemplated voyage with no intention of 
returning. Consequently limits other than commercial limits, such as legal limits 
(established by port authorities) and fiscal limits, are not significant to the position 
of the ship for any particular reason, for example, for the payment of freight. In 
some charterparties freight may become due within a fixed period of time after 
"final sailing". 

FIO. See Free in and out. 

FIOS (Free in and out and stowed). See Free in and out. 

FIOST (Free in and out stowed and trimmed). See Free in and out. 

FIOSpT (Free in and out and spout trimmed). 

FIOT (Free in and out and trimmed). 

Firm For Reply or Firm for Immediate Reply. During chartering negotia- 
tions, telexes and similar messages are transmitted by one party's brokers to 
brokers for the other party using introductory terminology such as these terms. In 
chartering practice, such terminology has become common and acceptable to 
most, if not all, shipping professionals. (See Firm Offer.) 

Firm Offer (of a cargo or of a ship). A charterparty is a contract. An enforceable 
contract is formed when there is a definite or "firm" offer incorporating terms, 
and the offer is unconditionallly accepted by the person to whom it is made. There 
are other requirements but for chartering purposes, for now, an offer and accept- 
ance are analytical "tools" by which agreement is seen to exist or not. During the 
negotiations for a fixture offers are part of the negotiation process; an offer by one 
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Firm Offer-continued 
party, or his shipbroker, can be met by a counter-offer by the other side. A 
counter-offer is not an acceptance. 

The phrase "firm offer" is used (from a professionally ethical point of view, 
should be used) by the owner's broker in the negotiation communications to 
indicate that the ship is being offered to only one possible charterer at a time. The 
phrase could also be used by a charterer's broker inviting owners or owners' 
brokers to submit firm offers for a particular cargo ("FIRM OFFERS INVITED 
. . .") for which the charterer has already concluded transactions with sellers 
and/or buyers. If the charterer is "FIRM AND READY TO TRADE", the ship- 
owner may instruct his broker to communicate a FIRM OFFER immediately, 
especially when there is a chance of competition from other owners. A FIRM 
OFFER indicates the shipowner's commitment to covering the cargo being 
offered by the charterer and not merely "fishing for business". If the charterer is 
interested in the terms offered by the shipowner the negotiations begin. If not, the 
common message from the charterer or his broker ("charterer's agent") is 
usually: CHARTERERS DECLINE OWNERS' OFFER WITHOUT 
COUNTER. It is usual to include certain main terms in a FIRM OFFER. 

For a ship being offered on a dry cargo voyage charter, these are: 

Identity and domicile of the shipowner and charterer 
Ship's name and (detailed) description 
Cargo quantity and accurate description of nature 
Loading berths and/or ports 
Discharging berths and/or ports 
Laydayslcancelling dates ("Laycan") 
Loading and discharging rates and conditions (such as "SHEX . . .") 
Freight rates and manner of payment 
Costs of loading/discharging/stowing/trimming (e.g. "FIOST") 
Rates of demurrage and despatch, if any 
Any special clauses to be incorporated into the charterparty (such as "Both- 

to-Blame collision clause") 
Commissions 
Charterparty form preferred (with main amendments) 

The details will change with ship types and types of charter. For example, for 
tankers the main terms can be as above with some changes. For example, for 
loading and discharging operations, laytime will be "all purposes" instead of a 
loading and discharging rate in metric tons per hour. Also, the freight rate may not 
be in "US$ per metric ton" but with reference to the "WORLDSCALE" system 
or any other internationally recognised freight rate scale. 

For a ship being offered for a period or time charter, the place of delivery and 
redelivery and the relevant dates of delivery and redelivery will take the place of 
the loading and discharging berthdports; other main terms can be specified such 
as bunker details (quantity, type and price) on delivery and redelivery, intended 
trade and any limits, hire amount and conditions of payment. The other terms are 
as above for a dry cargo voyage charter. 
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Firm Offer-continued 
The FIRM OFFER will usually have a time limit, especially on a good market, 

to indicate to potential charterers that other business is available for the ship- 
owner. This also helps with the freight rates from the owner's point of view. The 
words commencing the FIRM OFFER include this time limit, for example, a 
FIRM OFFER can run as follows: 

FROM OWNERS' TO CHARTERERS' BROKERS 
(Time and date of transmission of message) 

FIRM OFFER FOR REPLY HONG KONG LATEST BY (Date and Time) 
GREENWICH MEAN TIME AS FOLLOWS: 
(and the above details follow as appropriate.) 

Firm Order. This term can be used after a charterer (or charterer's agent) has 
entered the market with an order indicating that he requires a ship usually for a 
cargo (voyage charter) or for a period. The charterer's order is usually placed in 
the charter market when he is investigating the possibilities for transport of the 
goods over which he has control. When he is prepared to commence firm negotia- 
tions for transport, his order may commence with the words: 

FIRM ORDER. CHARTERERS ARE NOW FIRM AS FOLLOWS . . 

If the charterer is still negotiating some details of the goods transaction, the FIRM 
ORDER may be qualified with words indicating the details still outstanding, such 
as ". . . LETTER OF CREDIT FOLLOWING . . ." As in "FIRM OFFER" the 
word "FIRM" indicates a fixed, positive commitment. 

First Class Charterer. When the charterer does not want his identity known too 
early, he may instruct his shipbroker ("Charterer's agent") to keep his identity 
hidden, perhaps until serious shipowners have come up with FIRM OFFERS. 
The shipbroker will indicate that the charterer is directly known to him and he 
vouches for the charterer. The shipowner should, however, press for some in- 
formation as to the identity of the charterer so that he can, perhaps, request 
BIMCO to check in its "Reference Register" if the nominated "Charterer" is 
recorded as generally being in default of payments. 

First Open Water (FOW). This expression in a fixture report or in a 
charterparty refers to the date when a port is free from ice conditions sufficiently to 
allow ships to enter, load /discharge and leave. For example, a ship can be fixed to 
". . . load at First Open Water St Lawrence Seaway . . . ". 

First refusal. In negotiating for the fixture of a vessel a shipowner's shipbroker 
may attempt to obtain a FIRM OFFER from the charterer or the charterer's 
agents within a stated time limit. The shipowner may also make a FIRM OFFER 
to the charterer, also valid within a time limit. In the first case, the shipowner is 
considered to have the first refusal of the cargo being offered. 

Such a procedure may be followed when shipowners prefer to fix their ship for 
consecutive charters simultaneously so as to reduce the risk of an idle ship between 
charters. As soon as they are in the position of having the option of first refusal of 
one cargo they will try to obtain-through their shipbrokers-the first refusal of 
the next cargo. If successful they are in a position to fix the ship well forward. 
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First refusal-continued 
It will mainly depend upon the owner's expectations about the future trend of 

the freight market, whether such a forward-planning strategy will be followed or 
not. If the open, "spot market" rates are likely to rise, the owner may defer fixing 
his ship for the next charter and allow it to run "prompt". This is a question of 
corporate decision making and company policy in the shipowning company, and 
also a function of decision makers in the chartering or operations department of 
the company. The "prompt", spot market approach does possess considerable 
financial risk. 

Fixing letter. As soon as the negotiations about the ,chartering of a vessel have 
resulted in the "fixture" of a ship, a "fixing letter" may be drawn up containing a 
summary of the main terms and conditions of the charterparty. This can also be 
communicated electronically (telex or facsimile) by means of a "re-cap" message. 
("Re-cap" is an abbreviation of "recapitulation" which means a summary or a 
"going over" of the main points or headings of a transaction.) A fixing letter or 
re-cap message is confirmation of a charter fixture and is usually accepted by both 
shipowners and charterers before the signing of the actual charterparty document. 

Fixture. To "fix" a ship is to determine or settle a contract (the Charterparty) for 
its employment. "Fixture" is the word that indicates the contract has been made 
and the negotiations to charter the ship have been concluded. 

Hag of Registry. The flag which is displayed usually on the stem of the vessel is 
like an indicator or "badge" of the vessel's national identity or nationality. The 
term is also used to indicate the country, under the laws of which the ownership of 
the vessel is registered or recorded. The country of registry provides some protec- 
tion of the ship and the ownership in the vessel and also exercises some control 
over the vessel such as to ensure that it complies with international safety and 
pollution prevention regulations. In chartering, the nationality of the vessel may 
be crucial, for example, if a vessel registered in some "open-registry" country is 
chartered or ordered to call in a port where industrial and union action may cause 
delay because of the nationality. One example is a vessel registered in an open- 
regisuy country such as Panama or Liberia with a crew on board who are not 
employed under an ITF-approved agreement calling in a country where the 
maritime unions are affiliated with the ITF. (See also Boycott clause, ITF and 
Open-registry.) 

alrate. A vessel may be chartered for shipment of various kinds of cargo, the 
specific nature of which is not known at the time of the fixture, or it may have to 
load for several ports within a certain range, out of which one port will be selected 
as the final port of discharge. In such cases the agreed freight rate is a "flat rate". 
An example of a reported fixture on a "flat rate" could read: 

USG to AntzuerpHamburg Range (Any Grains) 
27 April 1990 "-" 22,000dwcc Charterer: . . . 
Terms: 8 days FIO 
Laydays: Prompt 
Rate: USS16.75 
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Flat rate-continued 
Whether the ship is ordered to load at any port in the U.S. Gulf, for example, New 
Orleans or elsewhere on the Mississippi River, and to discharge at Antwerp or 
Hamburg or any port between these ports, the freight rate remains the same per 
metric ton although the distance between the ports, port costs and working con- 
ditions may all vary considerably. 

FONASBA. The Federation of National Associations of Shipbrokers and 
Agents. This organisation was established in 1969 and comprises national 
(usually European) associations of shipbrokers and agents who deal with a wide 
variety of agency work, such as liner agency, port agency and shipbroking for the 
chartering of and sale and purchase of ships. In 1989, 22 national associations 
belonged to FONASBA. 

FONASBA performs purposes useful to chartering and shipping in general and 
this is recognised by its consultative status with UNCTAD, the United Nations 
Conference on Trade and Development, a special agency of the UN. At 
UNCTAD meetings dealing with shipping documentation, FONASBA rep- 
resents shipbrokers and agents internationally. FONASBA is instrumental in 
developing a Multipurpose Charterparty, MULTIFORM (1982/1986), for dry 
cargo, tramping trade, voyage charters. This is very adequate in its coverage of 
chartering issues but under-used owing to the shipping world's general familiarity 
with BIMCO's GENCON which may possess some deficiencies. 

Force majeure clause. This expression covers events which are completely 
unforeseeable and which excuse both sides to a contract from carrying out their 
obligations under the contract. Thus, if the obligation is not carried out because of 
force majeure circumstances, failure to carry out responsibilities would relieve 
both parties from liability. The phrase comes from the French language. The 
"force majeure" clause is a general exceptions clause, or general protective 
clause. The reason for the clause is that some events may be outside the control of 
either party to a charter. For example, a clause could state: 

"Charterers and Owners exempt each other from responsibility for non-performance 
of this Charter when such non-performance is caused by Acts of God, Governmental 
or Institutional restrictions or any other cause beyond the control of either party." 

A force majeure provision does not terminate the charter as would circumstances 
leading to "frustration" of the charter, but affects any liability that may arise 
because of non-performance. (See also Frustration.) 

Forum clause. This phrase can be applied to a clause in the charterparty which 
provides for the place where and the legal system under which any disputes will be 
decided. (See also Arbitration clause.) 

FOW. See First Open Water. 

Free alongside (FAS). If a charterparty provides for delivery of cargo "free 
alongside", it is up to the shippers to arrange for delivery of the goods within reach 
of ship's tackle (cargo handling equipment) unless the custom of the port provides 
otherwise. In some ports the meaning of this expression may be different. Shippers 
have fulfilled their obligation if they have arranged for delivery of the goods on 
part of the wharf although beyond reach of ship's tackle. 
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Free alongside (FAS)-continued 
Full knowledge of the local practice is therefore essential. (See also Chapter 11 

on "Trade Terms and INCOTERMS 1 99O".) 

Free in  and out (FIO). As a rule, owners have to pay the cost of loading and 
discharging the cargo, it being the duty of charterers to deliver the cargo free 
alongside at the port of loading and for consignees to take delivery from alongside at 
the port of destination, in each case free of charge to the vessel. (See Gross Terms.) 

Some charterers retain the right to nominate the stevedores at a fixed rate per 
tonne not exceeding current rate. 

The expression "free in and out'' means it is the responsibility of the charterers 
to load, or the consignees to discharge, the cargo for their respective accounts 
(that is, "free of expense to the owners"). This expression leaves some doubt 
whether the cost of stowage is for shippers' account and in order to eliminate any 
misunderstanding the clause can be worded as follows: 

"Free in and out, stowed and trimmed" 

"Loaded, stowed, trimmed and discharged free of expense to 
the vessel." (FIOST) 

The advantage of the stipulation "free out" or "free discharge" lies in the fact that 
apportionment of cost of discharge is unnecessary. Under normal conditions 
shipowners deliver the cargo over the ship's rail to consignees, who have to provide 
the necessary means for receiving the cargo, but the whole operation may be done 
by one stevedoring firm. The apportionment of discharging expenses may give 
rise to disputes, which can be eliminated by agreeing to "free discharge". 

In some instances, the total stevedoring expenses are borne by charterers, e.g., if 
loading or discharging operations take place alongside charterers' own establish- 
ments. 

Generally speaking, shipowners will be in favour of fixing their ships on f.i.0. 
terms, especially when stevedoring costs for loading and discharging have a ten- 
dency to rise without warning. With a f.i.0. charter, shipowners need not worry 
about loading and discharging costs which have to be borne by shippers and 
receivers. Fixtures on an f.i.0. basis often imply that charterers insist upon 
appointing their own nominees to act as "ship's agent" at both ends. This pro- 
cedure may give rise to difficulties. Although these so-called "charterers' agents" 
are paid for by the shipowners and should therefore fully protect their interests, it 
is natural that in case of clashing interests they may be inclined to be more 
concerned about protecting charterers' interests than owners' interests. The only 
solution for the shipowners may be to appoint supervisory (or "protecting") 
agents to whom the master can apply in case of difficulties, although this pro- 
cedure involves the payment of a double agency fee. 

From the shipowners' point of view such a condition is attractive, the more so as 
the loading costs in some ports can vary considerably from port to port. Without 
knowing the ports to which the ship may be ordered to load, it is difficult to make 
an accurate estimate of the loading charges if the condition "free in and out" 
would not apply. 
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Free in  and out and free taxes. Some cargoes from some countries can be fixed 
on an "f.i.0. and free taxes" basis, which implies that the stevedoring costs for 
loading and discharge, as well as the taxes imposed by the exporting country's 
Government are for the charterers' account. (See also Freight taxes.) 

Free pratique. See Certificate of &ee pratique. 

Free time. This expression is used in relation to a voyage charter and laytime and 
refers to the time used by the charterer to load or discharge the cargo before 
laytime has commenced according to the terms of the charterparty. In the 
charterparty the clause dealing with laydays (and cancelling) (the "laycan" 
clause) indicates the earliest date when the charterer expects the ship to be placed 
at his disposition to load or discharge the cargo (and the latest, or cancelling, date 
before which the vessel must be made available). 

(See also Commencement of laytime, Notice of Readiness and Unless 
sooner commenced and Chapter 2.) 

Freight. Simply, this means the price payable to the carrier for carrying cargo in a 
good condition and delivery to the owner of an interest in the cargo. The word 
refers to many other issues related to chartering, such as "freight taxes", "freight 
prepaid", etc. The payment for the service of carrying goods under voyage 
charters, charters for consecutive voyages or contracts of affreightment. Even in 
the liner trades the price is called "freight" although here the list of freight rates is 
termed a "tariff". For a ship chartered for a period (time charter) the payment is 
called "hire". A typical clause dealing with the payment of freight can be found in 
the MULTIFORM charterparty: 

"The freight is to be at the rate of. . . per ton of 1000 kilos on gross bill of lading weight 
and is to be paid in the following manner:- 
The freight shall be deemed earned as cargo is loaded on board and shall be dis- 
countless and non-returnable, vessel and/or cargo lost or not lost.'' 

The charterparty usually clearly states the basis of the payment of freight. There- 
fore, freight can be payable as $(x) per metric or long or short ton of cargo. (See 
Freight units in Chapter 5.) In the liner trades it can be based on the weight or 
volume. The freight can also be "lumpsum", that is, a fixed amount irrespective 
of the quantity of cargo loaded. On bulk cargoes it can be based on "outturn" 
which is the measured and weighed quantity discharged. It can also be based on 
the bill of lading weight when the cargo is shipped. (See also In lieu of 
weighing.) 

The time when freight becomes payable is when the cargo is delivered at the 
agreed destination unless the contract states otherwise. Freight can also be paid in 
advance. (See Advance freight.) The owner can insist that the freight is payable 
before releasing bills of lading or, on delivery, "before breaking bulk" or com- 
mencing discharge. (See also Before breaking bulk, Distance freight and 
Distress freight.) 

Freight idea. When this phrase is used in a communication from one shipbroker 
to another during negotiations for a charter, it is used by an owner's broker to 
indicate the desirable level of freight or the intended level of freight a charterer 
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Freight idea-continued 
would be prepared to pay (when the phrase is used by a charterer's broker). It is a 
preliminary to more serious negotiations before the ship is fixed. The freight idea, 
from either side, can form the foundation of Voyage Estimating. The parties can 
then use the information to compare what other owners or charterers are con- 
sidering so as to take up the best employment for the ship. (See also Voyage 
estimating.) 

Freight taxes. Many countries, especially those with developing economies, tend 
to impose taxes on income (that is, freight) from carriage of goods by sea, gen- 
erally on export cargoes but, in some cases, also on import cargo. In some cases, 
time charter and bareboat hire is also considered to be taxable income. Ship- 
owners can be the hardest hit, especially those who are not resident in those 
countries. Shipowners should be aware of this expense when the ship is being fixed 
on voyage charters where the loading place is in a place imposing freight taxes. 
Sometimes the agency fees contain a component that turns out to be freight taxes 
but the owner had little or no warning of such taxes before fixing the ship. There 
are also some countries which impose taxes on the shipowner despite the ship 
being on a time charter. The argument they use is that the time charterer could be 
inaccessible to that country's taxation system. This is yet another area where 
BIMCO comes to the assistance of its shipowner members. BIMCO publishes a 
very useful handbook named "Freight Taxes'' which is revised annually as the 
taxation situations change from country to country. Shipowners can improve the 
accuracy of their voyage estimations by using this volume. It contains concise and 
up-to-date information on countries which impose taxation on foreign ships using 
their ports. 

If a ship is chartered on a voyage charter, the owner can allow for freight taxes (if 
he knows about these) on his freight rate or insist on a suitable charterparty clause 
which establishes the responsibility for payment of taxation. A problem can arise 
when a ship is on time charter. The ship is in the port where a tax is imposed but the 
time charterer may be far away. The owner has little control over the ports to 
which the ship is ordered by the charterer. The ship can be arrested-through no 
real fault of the shipowner-if the tax is not paid by charterers' agents (assuming 
the charterparty contains a clause making the charterer responsible for the pay- 
ment of such taxation and the agents are supposed to pay these taxes on behalf of 
the charterer.) Arrest of the ship can possibly cause it to be considered off-hire and 
lengthy disputes will arise. 

Some countries have a system exempting non-resident shipowners from tax- 
ation if there is in force for those countries a bilateral agreement with other 
countries to prevent the shipowner from being taxed in both countries (double 
taxation avoidance agreements). The exemptions procedures are quite compli- 
cated; they can depend on the place of domicile of the ultimate beneficiary of the 
freight. 

Because the tax system of different countries can change quite suddenly, as far 
as the shipowner is concerned, a general clause in the charterparty may reduce the 
potential for future dispute. Such a clause can be: "Freight and cargo taxes to be 
on Charterer's account. Other taxes to be for Owner's account." 
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Freight taxes-continued 
BIMCO recommends a number of clauses, any of which can be inserted in a 

time charterparty to protect the shipowner. For example, 
"All taxes and dues on the Vessel and/or cargo and on charter hire and freight arising 
out of cargoes carried or ports visited under this Charterparty shall be for the 
Charterer's account." (BIMCHEMTIME Charterparty.) 

In a time charter, such a clause may not hold much influence with port authorities 
because of the inaccessibility of the time charterer, so the owner may have to pay 
initially and claim indemnity from the charterer. 

For voyage charters, an extract from a BIMCO-recommended clause is: 
". . . dues and other charges levied against the Vessel shall be paid by the Owners, and 
dues and other charges levied against the cargo shall be paid by Charterers. Without 
prejudice to the foregoing, . . . the Vessel will be free of any wharfage, dock dues, quay 
dues, . . . or other taxes, assessment or charges calculated on the basis of the quantity 
of the cargo loaded or discharged and free also o f . .  . taxes on freight and any unusual 
taxes, assessment or government charges in force at the date of this Charterparty or 
becoming effective prior to its completion, either on the vessel or on the freight, or 
whether or not measured by the quantity or volume of the cargo." 

The manner in which freight (and other) taxes are assessed by governments is 
generally based on some percentage of total freight income being considered as 
profit and a specified tax is imposed on the profit. For instance, if a country con- 
siders 5 per cent of a shipowner's freight (or hire) income is profit to the owner, and a 
profits tax of 30 per cent is imposed, the result will be a tax of 1.5 per cent on freight. 

A few examples are given below of the manner in which changes in the system of 
freight taxes take place. 

In Indonesia, between 1984 and 1987, outward freight tax was assessed at 1.25 
per cent of total freight (25 per cent of 5 per cent "profit"). In 1987, the Indo- 
nesian taxation authority advised the shipping community that the 1.25 per cent 
tax was merely an "advance". The final tax could vary between 0.75 per cent, 
1.25 per cent and 1.75 per cent, depending on the actual freight. An export freight 
tax of 2.4% would be collected on the gross freight when the ship was loaded, 1.25 
per cent paid to the government as an advance, and the remainder kept in a 
separate account for final settlement at the end of the Indonesian tax year. Any 
balance at the end would be remitted to the shipowner. 

In 1988, in Guatemala, the "Merchant Marine Tax" imposed on imports was 
cancelled but the freight tax imposed on export and import cargoes became 5.1 
per cent whereas there had been no "freight tax" on import cargo. 

Also in 1988, in Australia, the freight tax was reduced to 1.95 per cent of gross 
freight and, in New Zealand, to 1.65 per cent after changes in the national tax- 
ation rates in those countries. In Australia, if foreign ships carried coastal cargoes, 
as opposed to import or export cargoes, the gross freight was taxed despite the 
ship's being flagged in a country or owned by an owner in a country which had a 
non-taxation agreement with Australia. 

Freight in full of all port charges, pilotages, consular fees, light dues, trimm- 
ing, lighterage at loading /discharging ports . . . This expression means that 
the shipowner must pay all port charges and other expenses specified in the term. 
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Fridays and holidays excluded or Fridays and holidays included (FHEX or 
FHINC). Exceptions can be made in a charterparty to the calculation of lay- 
time and time used by the charterer, either for loading or discharging or even 
waiting for berth. Generally these exceptions are related to "Sundays and holi- 
days". However, in Islamic countries, Friday is a special day, equivalent to Sun- 
days in non-Islamic countries, and when a ship is fixed to trade with Islamic 
countries, this term is used. 

Just as with SHEX or SHINC, qualifications to the exceptions may be found, as 
for example, "unless used" or "even if used". 

Frustration. Frustration of a contract occurs when, through circumstances 
entirely beyond the parties' control, the commercial object of the contract is 
entirely frustrated. "Frustrated" here means that the purpose of the contract 
cannot be achieved. The contract becomes impossible or practically impossible to 
perform. Usually the parties to the contract cannot agree where the risk of loss 
should fall, and a dispute arises to be resolved by arbitration or litigation. The law 
governing frustration covers "frustrating" events that are expressly or impliedly 
governed in the contract. It will not apply where one party's chosen or preferred 
method of carrying out the contract has become impossible or illegal. 

The expression "frustration of the adventure" in charterparties relates to a 
delay of such a duration-without the actual fault of either party-as to frustrate 
the performance of the charter. The following example may explain the position. 
A ship on a voyage has suffered serious damage caused by an excepted peril. After 
survey at a port of refuge it turns out that the cost of repairing the damage will be so 
high as to exceed the value of the vessel when repaired. In other words, the vessel is 
not worth repairing from a commercial point of view. In marine insurance this is 
generally called a "constructive total loss". In such a case the commercial object 
of the maritime adventure has been frustrated by an excepted peril and the ship- 
owner may be under no obligation to complete the voyage. 

"Frustration" therefore means that the charter comes to an end: it is "deter- 
mined" or "cleanly" terminated. Both parties-the shipowner and the 
charterer-are discharged from their obligations to carry out any performance of 
the contract. If any money is paid it is recoverable, except for "advance freight", 
which may not be recoverable. If part of the original purpose of the contract can be 
performed or if another similar, though loss-producing, activity be carried out, 
the contract may be considered to remain in force but damages can be claimed. 

For example, in The Captain George, 1970, a ship was chartered in April 1967 
for a voyage from Mexico to India. The distance via the Suez Canal was 9,700 
miles. In June 1967 the Canal was closed owing to war. The ship turned back 
from the Canal approach and continued on its voyage via the Cape of Good Hope. 
The new distance was 18,400 miles. The owner was not permitted to treat the 
original contract as having been frustrated by the Canal's being closed and the 
carriage of the cargo to India was under a new, more expensive "contract" which 
was more expensive to perform because of the additional costs for fuel. The 
shipowner had to carry the risk of the additional cost in carrying out the original 
purpose of carrying cargo from Mexico to India. 

Therefore, war and hostilities usually prevent the performance of charters 
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Frustration-continued 
which then become frustrated. Examples of frustration occurred during the Iran- 
Iraq war between 1980 and 1988 and after the Iraqi invasion of Kuwait in August 
1990. 

In another case The Hong Kong Fir, 1962, the question of seaworthiness of a ship 
on time charter came before a court to be decided and the time charterers were 
unsuccessful in a claim of frustration of the charter. The ship was chartered for 
two years. The engines broke down regularly, perhaps owing to the general in- 
competence and inadequacy of the engine room staff. Four months after the 
charter commenced, major repairs had to be carried out. These took another 
three months and the owners wanted to redeliver the ship to the time charterers, 
who attempted to treat the contract as frustrated. They were not allowed to do so. 
It was not impossible to rectify the matter and the charterer could sue the ship- 
owner for damages if the ship was not kept in an efficient state. However, if the 
owner does not remedy the problems within a reasonable period, the charterer 
may be allowed to treat the charter as being frustrated. 

If the mere extra expense of performing a charter does not result in its frustra- 
tion, other causes may allow the contract to be treated as frustrated. As explained 
above, delay in rectifying a deficiency could be one such cause. Another cause 
would be impossibility of performance because of war. For example, after the 
outbreak of war between Iran and Iraq in 1979 many ships were trapped in the 
Shatt-el-Arab waterway. The entrapment can be considered to be a frustration, as 
the decisions in a number of cases after the Iran-Iraq war showed. 

The circumstances for which a contract of carriage can be discharged because 
of frustration were examined in the English Court of Appeal in The Super Servant 
11, 1990. A contract was made with the owners of heavy-lift vessels to carry a large 
drilling rig from Japan to the North Sea. It was agreed that the rig would be carried 
on board either Super Servant I or Super Servant II at the owners' option. The 
owners were allowed to cancel the contract of carriage if various circumstances 
occurred such as ". . . perils of the sea . . . or any other circumstances whatsoever, 
causing extraordinary periods of delay and similar events andor circumstances 
which reasonably may impede, prevent or delay the performance of this con- 
tract". 

Many months before the drilling rig was due to be carried, the Super Servant II, 
which the owners had intended would be used for the carriage, sank. The other 
vessel was under contract to carry other cargo for the period during which the 
drilling rig would have to be carried. 

The court held that the owners could not cancel if the vessel sank because of 
their negligence. If the owners were negligent, the effect on frustration and dis- 
charge of the contract of carriage was governed by the classic position in English 
law concerning frustration. This was that frustration occurs when, without default 
of either party, a contractual obligation becomes incapable of being performed 
because the circumstances in which performance is called for would cause the 
obligation to become radically different from that which was agreed in the con- 
tract. 

The leading judgment contained a summary of the principles of frustration: 
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Frustration-continued 
(a) T o  achieve justice, frustration permitted the parties to escape from literal 

performance of their obligations if performance was impossible; 
(b) Frustration ends the contract immediately and automatically and the 

parties are relieved from further performance. Therefore, the doctrine 
should not be used too easily; 

(c) Frustration cannot occur through the act or choice of one of the parties to 
the contract; it must have an external cause; 

(d) The external event must occur without fault on the side of the party 
attempting to claim that the contract should be treated as being frustrated. 

If the loss of the vessel was not caused by the owners' negligence, its sinking would 
have been an external event allowing the contract to be frustrated and allowing the 
owners to escape further performance. On the other hand, the owners of the 
drilling rig argued that because the contract of carriage was for one vessel or a 
substitute, the loss of one vessel did not mean that the performance of the contract 
would be very different from that originally agreed. The Court of Appeal held that 
if there was no provision for a substitute, the contract of carriage would have been 
frustrated if the loss was caused without negligence of the shipowner. However, 
there was a substitute provision in the contract of carriage. Therefore it could not 
be established that the contract would have to be performed in a very different 
manner to that originally agreed. Therefore, the contract could not be treated as 
being frustrated. 

With regard to the principle that a party cannot rely on the doctrine of frustra- 
tion if he is at fault for the "frustrating event", the judge said that the doctrine 
depended on: 

". . . whether the frustrating event relied upon is truly an outside event or extraneous 
change of situation, or whether it is an event which the party seeking to rely on it had 
the means and opportunity to prevent, but nevertheless caused or permitted to come 
about." 

Therefore the event must be one over which the party claiming frustration has no 
control and for which he is not responsible. 

Under the English Law Reform (Frustrated Contracts) Act 1943 a court may 
award one party his expenses that may have been incurred before frustration 
occurred. However, Section 2 of the Act states that the Act does not apply to 
charters except time charters and demise charters and does not apply to any other 
contract (except a charter) for carriage of goods by sea. Thus a contract evidenced 
by a bill of lading may come under the Act. 

The effect of frustration relieving both parties from further performance or 
even liability is quite different from a breach of charter which can lead to one 
party's "repudiating" (cancelling) the contract, thus also bringing it to an end but 
reserving the right to claim for damages. 

Full and complete cargo. This expression relates to a full cargo within the ship's 
cargo capacity which will bring the vessel down to its permissible draught, de- 
pending on the applicable loadline or which fills the cargo spaces. The quantity of 
cargo which can be loaded may be qualified by adding, for example, "1 0 per cent 
more or less in owner's option". For instance: 
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Full and complete cargo-continued 

The Chinese ship An Hai was chartered on 24 March 1988 on a STEMMOR 
charterparty (1983) to "proceed to YUZHNY or CONSTANZA in Charterer's 
option and there load . . . at 1-2 safe berths . . . a full and complete cargo of 30,000 
metric tons 10 percent more or less in Owner's option BULK UREA . . ." for dis- 
charge in China. 

It can also occur that a certain minimum and maximum quantity ("MidMax") is 
agreed. For example: 

A vessel was chartered on 21 May 1985 on the Bulk Sugar Charter-U.S.A. (Revised 
in 1962) in which the description of cargo read: "Bulk Raw Sugar, a full cargo of 
16300 long tons (2240 lbs. each) MINIMUM/MAXIMUM." 

There is no option stated in the charterparty and the freight is fixed on the agreed 
quantity. 

When an option is given, for example, 10 per cent MOLOO ("More or less in 
Owner's Option") the master calculates the exact quantity of cargo which his 
vessel can load, based upon a minimum quantity of bunkers (with a safe margin), 
water and stores, as well as the permissible loadlines. It may be possible to increase 
the deadweight capacity for cargo by calling at intermediate ports to replenish 
bunkers and water. Obviously the net freight on the extra quantity of cargo must 
exceed the additional expenses as a result of such procedure, including cost of fuel 
for extra steaming, port charges, operating costs for time lost for calling at extra 
ports, and so on. 

The difference in price for bunkers taken at intermediate ports must also be 
taken into account. The difference in fuel prices in the bunkering ports en-route 
may be lower than the net freight revenue per tonne. 

If a vessel is fixed for say 50,000 metric tons,-1 0 per cent more or less, the master 
is entitled to claim the full quantity of 55,000 m.t. when he tenders the Notice of 
Readiness. In the event that the charterers fail to ship the full quantity required by 
the master and no sound arguments can be advanced for their failure, the ship- 
owners are entitled to deadfreight. It is very important that the quantity of cargo 
required by the master and corrections, if any, are recorded in writing so that 
differences of opinion are eliminated. 

Shipowners who have undertaken to carry a full cargo are under obligations to 
put the entire cargo space and deadweight cargo capacity at the charterers' dis- 
posal in order to carry the maximum quantity of cargo within the agreed limits. 
Consequently, under normal circumstances, shipowners are not at liberty to take 
bunkers in excess of the normal quantity required for the voyage in question 
because this might be detrimental to the charterers' interests. It is, of course, 
important to make a correct declaration of the required quantity of cargo before 
commencement of loading. 

Full reach and burden. This expression covers the cargo space which is 
normally available for cargo, including lawful deck capacity. In shipping 
"burden" means "carrying capacity". Under a voyage charter the charterers are 
not entitled to carry cargo in passenger cabins or to carry passengers for their own 
benefit. The shipowners are free to use the passenger accommodation as they may 
consider fit. 
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Full reach and burden-continued 
Under a time charterparty, the position may be different in so far as passenger 

accommodation is concerned. The following clauses may be included in the 
charterparty: 

"The whole reach and burden of the vessel's holds, decks and usual places of loading 
(but not more than she can reasonably stow and carry) and all passenger accommoda- 
tion shall be at the charterers' disposal, reserving only proper and sufficient space for 
the ship's officers, crew, tackle, apparel, furniture, provisions, stores and fuel. No 
passengers or cargo shall be carried for owners' account." 

The qualification in a charterparty: 
". . . not exceeding what the vessel can reasonably stow and carry, in the judgment of 
the master, over and above the space and burden necessary for vessel's officers and 
crew, her cabins, tackle, apparel, furniture, provisions, fresh water, stores, necessary 
ballast and fuel." 

has the same meaning as "full reach and burden". 

Full terms. If an order circulating in the freight market is subject to "full terms" 
this implies that in addition to the usual commissions, owners may have to allow 
certain reductions, which are customary in the trade in question. It is therefore 
important to ascertain in advance what percentage will have to be deducted from 
the rate of freight in order to have a clear picture of the position. 

This expression also implies that despatch money will be due for any time saved 
in loading and discharging. 

GIA. See General Average. 

General Average. (See Chapter 9 dealing with "General Average".) If the ship- 
owner intentionally and reasonably incurs extraordinary expenditure (such as for 
salvage services) so the ship and the cargo on board are saved, the cargo owners are 
required to contribute to the expenses of the shipowner. An "Average Adjuster" 
will calculate the amounts of compensation. 

Before the shipowner delivers cargo to the consignees or receivers or any other 
persons entitled to it, he should ensure that some security for general average 
contributions is provided by the cargo interest. Such security could be a "general 
average deposit" (a sum of money), an "Average Bond" (for example, a "Lloyd's 
Average Bond") or an "Average guarantee" from the cargo underwriters or 
insurers that the contributions will be paid when they have been "adjusted". 
Without this security, delivery of the cargo may cause the owner's lien on the cargo 
to be lost. (See Cesser clause and Lien clause.) 

The method of adjusting the average contributions can be very uncertain and 
depend on the practices and the law in the ports in which adjustments are carried 
out if a clause is not inserted in the charterparty stating that general average is to be 
adjusted according to the internationally-accepted York-Antwerp Rules 1974. In 
this situation such a clause will be a "protective clause" because it establishes a 
certain and known manner of carrying out what can become a very complicated 
calculation and lead to many disputes. 

Even more protective in its function-but more for the shipowner-is the 
"Jason clause", now more commonly known as the "New Jason clause" or 
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General Average-continued 
"Amended Jason clause". This is inserted in a charterparty and also in bills of 
lading if the camage of goods under the contract has some connection with the 
United States. (See also Jason clause.) 

General Average clauses. There are generally two protective clauses in a 
charterparty dealing specifically with GIA. One states that if there is to be adjust- 
ment after a GIA act or sacrifice or expenditure, the adjustment is to be carried out 
according to the York-Antwerp Rules in some specified place, the law and practice 
of which will apply to the adjustment. The other states that if any bills of lading are 
issued under the CIP, these documents must also protect the owner in the same 
way. This means that there must not only be a reference to the CIP General 
Average clause and New Jason clause but the actual clause should be copied into 
the bill of lading. 

Another clause, the "New Jason clause", specifies that where any adjustment is 
made according to the law and practice of the U.S.A. (which is different for GIA 
from that in other "Common-law countries", such as the U.K.) the shipowner can 
recover GIA contributions from the cargo interests even though the GIA event can 
be attributed to the owner's negligence. (See further in Chapter 9 dealing with 
"General Average".) 

In the MULTIFORM charterparty the same clause deals with both these mat- 
ters. In cl. 26 it is stated: 

"General Average shall be settled according to the YorWAntwerp Rules 1974 and 
shall be adjusted in . . . and paid in . . . 

Where the adjustment is made in accordance with the law and practice of the 
United States of America, the following clause shall apply:- 

In the event of accident, danger, damage or disaster before or after the com- 
mencement of the voyage, resulting from any cause whatsoever, whether due to 
negligence or not, for which, or for the consequences of which, the carrier is not 
responsible by Statute, contract or otherwise, the goods, shippers, consignees or 
owners of the goods shall contribute with the camer in general average to the payment 
of any sacrifice, losses or expenses of a general average nature that may be made or 
incurred and shall pay salvage and special charges incurred in respect of the goods. 

If a salving vessel is owned or operated by the carrier, salvage shall be paid as if the 
said salving vessel or vessels belonged to strangers. Such deposit as the camer or his 
agents shall deem sufficient to cover the estimated contribution of the goods and any 
salvage and special charges thereon shall, if required, be made by the goods, shippers, 
consignees, or owners of the goods to the camer before delivery. 

The Charterers shall procure that all Bills of Lading issued under this Charterparty 
shall contain this clause." 

Good ship or vessel. In some charterparties, the opening phrase may read as 
follows: 

"It is this day mutually agreed between . . . Charterers and . . . Owners of the good 
steamer called . . . classed . . ." 

The word "good" relates to the vessel's seaworthiness. In a charterparty, the 
vessel's seaworthiness is one of the implied obligations unless the charterparty 
contains exceptions to liability in this respect. 

For shipments under bills of lading, subject to the U.K. Camage of Goods by 
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Good ship or vessel-continued 
Sea Act 1971, the word "good" is superfluous. Under this Act carriers are not 
bound to give an absolute undertaking to provide a seaworthy ship. 

Grab discharge. Charterers of coal, ore, phosphate in bulk, wheat, bulk sugar, 
grains etc. which can be discharged by grabs, often stipulate that no cargo must be 
loaded in "deep tanks". Deep tanks are generally found in older style "general 
cargo ships" which had cargo compartments divided into separate holds (even 
modem dry cargo ships' cargo spaces are divided into "holds") and when the ship 
had to carry some liquid cargo (for example, vegetable oil) as part of its general 
cargo, it required steel tanks within the cargo spaces. Such tanks were part of the 
structure of the ship and could be used even for dry cargo if there was no liquid 
cargo. Today, liquid cargoes are carried in liquid cargo bulk carriers or multi- 
purpose ships. However, general cargo ships with deep tanks may still be found in 
many parts of the world. These tanks can have small openings that are not very 
suitable for grabs to be used, especially if the grabs are large. However, leaving the 
deep tanks empty may seriously interfere with the even distribution of the cargo 
throughout the ship. Instead of excluding the deep tanks altogether, it is often 
agreed as an alternative that all extra time and extra expenses resulting from 
discharge of such bulk cargo from the deep tanks will be charged against ship- 
owners. Apart from the greater risk of damage to the deep tanks by using grabs, the 
question of fixing the extra time and discharging expenses is often a source of 
dispute. 

An example of a "grab discharge clause" can be found in the MULTIFORM 
charterparty: 

"The vessel is to be suitable for grab discharge. No cargo shall be loaded in any cargo 
compartments not readily accessible for grab discharge. However, should any cargo 
be loaded in any inaccessible spaces, all extra expenses so incurred shall be for 
Owners' account and any time lost to the vessel shall not count as laytime or time on 
demurrage." 

In a case which came before arbitrators in London in 1987, the ship was described 
by the shipowner to be suitable for grab discharge in 'tween decks and lower holds. 
Roughly two-thirds of the cargo of pig-iron was stowed in the lower holds and the 
remainder in the 'tween deck spaces, for stability. The ship was suitable, but for 
discharge by grabs which, together with the cargo the grab lifted, would not exceed 
a mass greater than that which the master considered would be safe for the ship's 
structural safety. However, in the discharging port very large grabs were being 
used but these could not be used in the 'tween decks of the ship. Slower methods of 
discharge had to be used. There was a delay and the charterer claimed this was 
because of a misdescription of the ship's suitability for grab discharge by the 
owner. However, the judge decided that the knowledge of the port and of the 
cargo-handling equipment used there was the charterer's responsibility and if 
unreasonably large grabs were used any delay was not a breach of the charter by 
the shipowner. 

Grain capacity. This is part of the description of the cargo-carrying capacity of 
the ship. It is sometimes termed "Grain space capacity" or "Grain space". If the 



CHARTERING 7 9 

Grain capacity-continued 
ship is to carry dry bulk cargo, in granular or particle form, the cargo compart- 
ments for the cargo must be described in such a way that it can be calculated how 
many tonnes the ship can carry. The stowage factor of the commodity would be 
used in such a calculation. The volume of the cargo compartments is measured 
from side to side, even between the ship's frames, because that is the manner in 
which a dry-bulk cargo will flow when loaded into the ship. Even the hatchways 
are included in the measurement. The grain capacity is the cubic volume in either 
cubic metres ("cu.~.") or "cubic feet" ("cu.ft."). 

The grain capacity is larger than the "bale capacity" of a ship which can carry 
mixed, general cargoes and the ship's sides and frames are separated from the 
cargo by side-battens and other forms of dunnage. 

Grain clauses. Grain cargoes can be dangerous for the stability of the ship because 
the grain has a tendency to shift when the ship moves in a seaway. The shifting can 
cause the ship to heel and list over and also capsize if its stability is insufficient. The 
Safety of Life at Sea Convention 1974 (SOLAS 1974), an international agree- 
ment, governs the loading and camage of grain cargoes. SOLAS is implemented in 
many countries by domestic legislation. Ships which load in these countries andlor 
which are registered in countries which have adopted SOLAS, have to comply with 
the regulations contained in the Grain Rules based on the SOLAS requirements 
and which are also adopted by the International Maritime Organisation (IMO). 
Included in these Rules is a requirement that a ship loading and carrying grain must 
possess a "document of authorisation" issued by its flag-state or by a government 
which has implemented the Grain Rules. This document is equivalent to a "Grain 
certificate". If a ship does not possess a document of authorisation, the loading 
port authorities may permit the ship to load provided it meets the conditions 
imposed by the authorities. 

Reference to the latter procedure may come under the general heading of 
"Vessel inspection" in a charterparty for camage of grain. For example, in the 
North American Grain charterparty 1973, (amended in 1989 and now known as 
"NORGRAIN 89") the shipowner is required to comply with inspections (and 
instructions) of certain port authorities. Clause 3 states: 

"Vessel to load under inspection of National Cargo Bureau, Inc. in U.S.A. ports or of 
the Port Warden in Canadian ports. Vessel is also to load under the inspection of a 
Grain Inspector licensedauthorised by the United States Department of Agriculture 
. . . andor of a Grain Inspector employed by the Canada Department of Agriculture 
as required by the appropriate authorities. . . . 

Vessel is to comply with the rules of such authorities, and shall load cargo not 
exceeding what she can reasonably stow and carry . . . Cost of such inspections shall be 
borne by Owners." 

It can be a practice, although this is not essential from the point of view of the 
ship's actual "readiness" to load, to stipulate in a charterparty for gfain that 
Notice of Readiness can only be tendered by the master if a certificate from 
a competent surveyor can be produced at the same time stating that the ship is in a 
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Grain clauses-continued 
fit state to carry grain. In fact, if the ship does not possess the required document 
of authorisation or does not undergo the inspections required in the charterparty it 
will not be actually ready to load, nor, indeed will it be permitted to do so. As a 
result the N.O.R. will be invalid and ineffective. This will delay the commence- 
ment of laytime. 

Gross terms (Gross Charter). If in addition to the full operating costs of the 
ship, all other expenses, tally charters, etc. are for owners' account the charter is a 
"gross charter" or fixture on "gross terms". 

voyage charters come underthis category. In time charters the charterer pays 
all the loading, etc. costs. The expression "nett charter" and "gross charter" are 
almost entirely confined to American usage. The expression "gross terms" is in 
more common usage and conveys that the cost of loading, stowing, trimming and 
discharging are for account of the vessel. The alternative is f.i.o., f.i.o.t, and 
f.i.0.s.t. when the cost of loading, stowing, trimming and discharging are not for 
account of the vessel. However, whether gross terms or f.i.0. terms apply, the port 
charges are payable by the vessel on a voyage charter. 

The costs of loading and discharging can therefore be allocated differently 
between the shipowner and the charterer depending on the terms used in the 
charterparty. If a clause, such as in MULTIFORM, states that loading, stowing, 
trimming and discharging is to be carried out "free of expense" to the owner, 
these are "FIOST" terms. However, a charterparty may contain both gross terms 
and FIOST terms and allow the parties to delete one as appropriate during their 
negotiations before the fixture. For example, in GENCON "Clause 5. Loading 
Discharging costs" has two sub-clauses. Sub-clause (a) deals with "Gross Terms" 
and (b) provides for "F.I.0 and free stowedltrimmed" terms. The former states: 

"The cargo to be brought alongside in such a manner as to enable vessel to take the 
goods with her own tackle. Charterers to procure and pay the necessary men on shore 
or on board the lighters to do the work there, vessel only heaving the cargo on board. If 
the loading takes place by elevator, cargo to be put free in vessel's holds. Owners only 
paying trimming expenses. 

Any pieces and/or packages of cargo over two tons weight, shall be loaded, stowed 
and discharged by Charterers at their risk and expense. The cargo to be received by 
Merchants at their risk and expense alongside the vessel not beyond the reach of her 
tackle." 

The owner is obliged to cover all expenses from "hook to hook" that is, from the 
time the cargo comes within reach of its tackle until the cargo leaves the ship's 
tackle at the discharging port. 

Guaranteed space per ton. In the grain trade from the River Plate charterers 
have a decided preference for vessels disposing of a good cubic capacity in relation 
to their deadweight capacity. Sometimes the cubic capacity is guaranteed by the 
owners, in which case the following clause would be included in the CEN- 
TROCON charter: 

"Owners guarantee to place at charterers' disposal, if required, a measurement of not 
less than . . . cubic feet grain space per ton deadweight cargo capacity for the voyage, 
failing which freight to be reduced pro rata." 
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Guaranteed space per ton-continued 
Fixtures on this basis can be reported as follows: 

"Up River Plate (Not above Rosario) Comp. Buenos Aires to Lisbon- 
Hamburg range, HSS: 

"Delphinus' 34,000 dwcc stowing 65 cu.fi. USD24.50 14 days FIO May 1/15" 

(The above fixture, similar to one reported in May 1990, means that the ship will 
load in one or more pons in the upper reaches of the River Plate, but not having to 
proceed higher up-river than Rosario, about 230 nautical miles from Buenos 
Aires, and where the largest vessel is of 30,000 dwt on a seasonal draught of from 7 
to 9 metres. The ship will then proceed down river to Buenos Aires to complete 
loading to full capacity, the owner guaranteeing the ship has sufficient grain 
capacity to load a full cargo of 34,000 metric tonnes of grain with a S.F. of 65. The 
S.F. of HSS from the kver  Plate is about 47 to 55.) 

It may be mentioned that under cl. 6 of the CENTROCON charter, charterers 
have the right to ship general cargo, which accounts for their preference for good 
measurement ships. (See Dreading.) Vessels with a poor cubic capacity may have 
to accept lower rates. 

In passing it may be observed that the cubic capacity guaranteed for the Del- 
phinus is quite large. Vessels with a cubic capacity of 65-70 cu.ft to the tonne are 
regarded as good measurement ships. 

Whether the premium paid for good measurement vessels in the trade from the 
River Plate is an adequate compensation or not, is a matter of conjecture. The 
premium itself is subject to fluctuations, depending upon the number of good 
measurement vessels available for employment from the River Plate at a given 
moment and the requirements of the trade. In times when large quantities of 
commodities with a high stowage factor are available for export, owners of good 
measurement ships may be in a position to hold out for an adequate premium, but 
if high stowing cargo may be comparatively scarce, so that good measurement 
vessels are not in good demand, the premium obtainable may be totally insuffi- 
cient to compensate owners for the loss in time which the loading of commodities 
with a high stowage factor such as sunflower seed, expellers, bran in bags, etc. 
inevitably involves, to say nothing of the extra stevedoring expenses, compared 
with loading in bulk. In this context it may be recalled that under cl. 6 charterers 
are only bound to pay the difference between the stevedoring costs for heavy grain 
in bags and light commodities in bags. It is evident that the handling of bulk cargo 
is less expensive than the handling of bagged cargo. With a low premium for 
guaranteed cubic capacity per ton it may be more advantageous to load a full 
cargo of heavy grain in bulk-although at a lower rate-which can be loaded and 
discharged more quickly and at lower costs. 

Hague Rules and Hague-Visby Rules. These "Rules" are sets of internation- 
ally-agreed, standard conditions which apply to contracts for camage of goods by 
sea ("COGS") when the contracts are covered by a bill of lading or similar 
"document of title" including a bill of lading issued under a charterparty or 
complying with a charterparty. Their main function is generally to establish a 
system of responsibilities and liabilities of the camer under every contract of 
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Hague Rules and Hague-Visby Rules-continued 
carriage of goods by sea. They also permit the carrier to enjoy certain rights and 
immunities (from liabilities) under the contract. 

The Rules can be part of the conditions of a COGS in two ways. One way is by 
giving them the force of law by legislation, thus making them compulsory if goods 
are carried from (or to) a country and a bill of lading has been issued, evidencing 
the contract of carriage. Such legislation can be generally called a "Carriage of 
Goods by Sea Act" ("COGSA"). A second way in which they become part of the 
contract evidenced or contained in a bill of lading is by inserting a clause in the 
document stating the contract is subject to one set of Rules. This clause is called a 
"Paramount clause" or, sometimes, "Clause paramount". A Paramount clause 
can also be found in a charterparty although, strictly, the provisions of the Rules 
themselves do not apply to charterparties, only to bills of lading issued under 
charterparties. Such a clause in a charterparty is mainly for the purpose of incor- 
porating the provisions of the Rules in such bills of lading. However, owing to the 
principle of "freedom of contract" there is nothing to prevent a carrierlshipowner 
and a chartererlshipper from applying the Rules to a charter. 

An example of a simple "Clause paramount" is: 

"The Hague Rules as Amended by the Brussels Protocol 1968 shall apply to this 
Charterparty and to any Bills of Lading issued hereunder. The Charterers shall 
procure that all Bills of Lading issued under this Charterparty shall contain a clause to 
include these rules." 

The Hague Rules were first formulated in 1924. Developments in the carriage of 
goods by sea, for example, containerisation, caused a set of amendments (and 
additions) to be agreed in 1968. This was the "Brussels Protocol". The amended 
set of Rules is referred to generally as the Hague-Visby Rules, "Visby" being the 
name of a place in the Baltic Sea from which old maritime law originated. The use 
of "Visby" is merely traditional. 

(See Chapter 3, "Bills of Lading" for further details on these Rules.) 

Hamburg Rules. While the Hague RulesIHague-Visby Rules were supposed to 
improve the position of the holder of a bill of lading as against the carrier of goods 
by sea, some cargo-generating countries considered that the protection of the 
shipper was insufficient. In 1978 a new Convention was agreed in Hamburg under 
the auspices of the United Nations Conference on Trade and Development 
("UNCTAD"). These became known as the "Hamburg Rules". However, while 
the Hague-Visby Rules are in force internationally, by 1990 the Hamburg Rules 
were not. The Hamburg Rules will enter into force internationally on 1 November 
1992. The only way in which they can apply is by incorporating them into a 
charterparty or bill of lading by an appropriate Clause paramount. 

One major difference between the Hamburg Rules and the Hague-Visby Rules 
is that the latter apply only to documents of title covering (or evidencing) the 
contract of carriage whereas the former apply to any contract itself where the 
carrier undertakes to carry goods by sea from one port to another. Therefore, the 
Hamburg Rules can apply to a non-negotiable receipt, which is not considered to 
be a "Bill of Lading". Like the Hague-Visby Rules, the Hamburg Rules do not 
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Hamburg Rules-continued 
strictly apply to a charterparty. Therefore, an appropriate Clause paramount will 
again be necessary to incorporate the provisions into a charterparty. 

(See also Chapter 3, "Bills of Lading" for further details on these Rules.) 

Head charter. Most charters allow the charterer to sub-charter (or "sub-let" or 
"relet") the ship to other charterers. The original charter is called the "head 
charter" and the original charterer is named the "head charterer". There could be 
more than one sub-charterer in a chain of charters. Under a sub-let or relet clause 
the head charterer remains responsible to the owners for the complete and correct 
fulfillment of the terms of the head charter. 

A problem can arise when a bill of lading is issued for goods carried on board a 
chartered ship and the bill of lading contains a clause stating that ". . . the terms of 
the carterparty are incorporated herein . . ." or words to that effect. If there is a 
chain of charters, which charterparty terms are part of the contract evidenced by 
the bill of lading? Who are the parties to this contract, the shipowner and the bill of 
lading holder or the head charterer and the bill of lading holder or the sub-char- 
terer and the bill of lading holder? It is significant to realise that the "carrier" can 
be any one of the owner, charterer or sub-charterer. (See also Incorporation.) 

In a chain of charters an incorporation clause in a bill of lading will usually 
incorporate the head charter terms in a voyage charter situation because the bill of 
lading is issued on behalf of the shipowner who is one party to the head charter and 
not necessarily to a sub-charter (The Sevonia Team, 1983). However, if the head 
charterer issues the bill of lading independently or even on behalf of the master of 
the ship (Lignell V. Samuekion, 1921), the sub-charter could be incorporated if the 
intention of the parties are clearly evidenced as to which charter was being incor- 
porated. 

Heavy grains, Soya beans and Sorghums (HSS). This expression is used in 
chartering and in grain trading to mean any type of grain coming within a variety of 
descriptions, and having an average Stowage Factor (S.F.). Wheat is a heavy grain, 
having a S.F. of from 44 to 49. Soya beans have a S.F. of from 48 to 52 and 
Sorghums also from 44 to 49. The lower the S.F. the higher the density of the grain, 
so these cargoes are generally heavier than the lighter grains such as barley and oats. 
HSS cargoes are exported mainly from the U.S. Gulf and North American Pacific 
ports and from the River Plate ports. 

HHDWS (Heavy handy deadweight scrap). This is a type of scrap-metal cargo 
usually originating from the U.S.A. The expression is used in abbreviated form in 
communications concerning fixtures and in its full form in the charterparty to carry 
the cargo. The word "handy" indicates that the scrap-metal cargo is not very light 
(S.F. ofabout 90) norvery heavy (S.F. ofabout 20 to 40). The S.F. ofHHDW scrap 
is about 50. 

Hire. This is the payment for hiring a fully manned and equipped vessel. The 
word can also be used as payment for leasing or demising a vessel. (See also Anti- 
technicality clause and Time-charter.) 

HSS. See Heavy grains, Soya beans and Sorghums. 
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Ice clause. In a charter it is the responsibility of the charterer to send the ship to a 
safe port. A port which is "ice-bound" or in which ice conditions can cause 
damage to the ship, may not be a "safe port". To  confirm the protection for the 
shipowner a protective clause dealing with ice conditions is inserted in the 
charterparty. 

In addition to the matter of a safe port, the insurers of the ship ("hull insurers"), 
who are undertaking to indemnify the owner for damage to or loss of the ship, clearly. 
will want to reduce their risks. Therefore they may impose trading limits on theuse of 
the ship. The Institute of London Underwriters, an organisation of insurance com- 
panies based in London, working closely with the insurance underwriters in Lloyd's 
of London, imposes limits beyond which the shipowner "warrants" (undertakes) 
his ship will not trade, without payment of an additional premium and compliance 
with conditions imposed by the insurers. These are called "Institute Warranty 
Limits" ("IWL"). They are connected mostly with the trading limits of a time-char- 
tered ship but generally, with respect to chartering, the limits include areas in which 
there are hazards from ice, such as the Baltic Sea and the St. Lawrence Seaway, at 
certain times ofthe year. If the ship is trading in ice conditions in breach of the limits 
warranty, the shipowner could find that the insurer will not be liable for indemnity 
for any loss or damage if this occurs after the breach. 

Accordingly a charterparty must contain appropriate clauses that protect the 
shipowner from ice hazards and insurance problems that could result from trading 
in ice conditions. Moreover, the laytime clause must contain protection for both 
parties if the loading and/or discharging is likely to be delayed because of ice. 

The clause should be quite specific. Mere "general" words of causes of hazards 
may not include ice conditions. This was the result of an English case in 1908 
(Tillmans v. Knutsford) in which a clause protecting the parties from liability 
because of "war, disturbance or any other cause" was viewed as not including ice. 
Ice was not "any other cause". 

If ice conditions are to be protected against, the clause can vary from a very 
general clause to a more specific and detailed clause. An example of the former 
would be a clause (in a bill of lading) allowing a carrier to proceed to a convenient 
port to discharge if it is prevented from entering the original port of destination 
because of, among other causes, ice. 

Because ice conditions can be quite severe in their consequences on the charter 
and for the shipowner, a better approach is to use one of the Ice clauses published 
by BIMCO. The BIMCO Ice clauses date from 1938 ("Baltic Conference Ice 
Clause 1938", code-named: "Iceloadcon".) In 1947 BIMCO published the Bal- 
tic Conference Special Ice clause, code-named "NORDICE". This is rather 
more detailed than the later GENCON General Ice clause. There are other 
clauses available. 

In NORDICE, there are eight sub-clauses. A better appreciation of the terms 
can be obtained by referring to the clauses in full, available from BIMCO. 
Because of space, the sub-clauses will be briefly summarised here: 

I. The contract can be cancelled without compensation (see Frustration) 
if there is any risk of damage to the ship or of substantial delay. Cargo loaded 
before such cancellation can be discharged at the charterer's expense. If there 
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Ice clause-continued 
is a risk of being frozen-in, a partly loaded ship can depart and complete 
loading elsewhere at the carrier's option unless the charterer chooses to pay 
deadfreight. 

11. If there is risk of damage or substantial delay on the carrying voyage (to 
the discharging port) the charterer can be requested to nominate an altema- 
tive, safer port. If the nomination is not made within 48 hours of the request, 
the master may himself choose a safer port. 

111. If there is risk of being frozen-in at the discharging port the vessel can 
depart without completing discharge. A safer port has also to be nominated 
by the charterer or the master himself can choose one as above. 

IV. Detention because of ice is treated as if the vessel is on demurrage. 
V. Change in destination because of expected ice results in adjustment of 

freight. 
VI. The carrier's lien on the cargo is protected. 
VII. The vessel is not obliged to force ice or to follow ice-breakers. This 

means the ship is not required to pass through ice-bound places. 
VIII. The carrier is given wide liberty to do or not do any act. 

The GENCON General Ice clause is divided into sub-clauses dealing with the 
port of loading and with the port of discharging. The charter can become null and 
void if the loading port is inaccessible or if the master sails without cargo because 
he fears the ship will be frozen-in. The master can also leave during loading with 
only part cargo on board for a similar reason. The ship can complete elsewhere for 
the owner's benefit. If ice prevents the ship from reaching the discharging port 
receivers can detain the ship and pay demurrage or to change the port of discharge 
within 48 hours from receiving a notice from the master or owners that the original 
discharging port is inaccessible. The ship is also permitted to leave without com- 
pleting discharge if there is a chance of being frozen-in. The passage to a substitute 
port eams the same freight except where the distance exceeds 100 nautical miles, 
the freight is increased in proportion. (See also Distance freight.) 

The master's failure to give notice of a port's inaccessibility can result in the 
shipowner's losing the protection of the Ice clause. This is the case under Ameri- 
can law. 

Ice clauses are as important under time charters as under voyage charters. Two 
examples are shown below: 

ASBATIME: 
"The vessel shall not be required to enter or remain in any icebound port or area, nor 
any port or area where lights or lightships have been or are about to be withdrawn by 
reason of ice, nor where there is risk that in the ordinary course of things the vessel will 
not be able on account of ice to safely enter and remain in the port or area or to get out 
after having completed loading or discharging." 

ASBATIME was derived from the New York Produce Exchange form and the 
clause is almost identical in the two charterparties except that, in ASBATIME, the 
word "remain" is new, allowing the shipowner the option to depart from the 
relevant port if ice sets in after the vessel's arrival. Another time charter clause, is 
LINERTIME: 
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Ice clause-continued 
LINERTIME: 

'The vessel not to be ordered to nor bound to enter: 
any ice-bound place or any place where lights, lightships, marks and buoys are or are 
likely to be withdrawn by reason of ice on the vessel's anival or where there is risk that 
ordinarily the vessel will not be able on account of ice to reach the place or to get out 
after having completed loading or discharging. The vessel not to be obliged to force 
ice, to follow ice-breakers when inwards bound. If on account of ice the master 
considers it dangerous to remain at the loading or discharging place for fear of the 
vessel being frozen in and/or damaged, he has liberty to sail to a convenient open place 
and await the Charterers' fresh instructions. 

Detention through any of above causes to be for the Charterers' account." 

I.L.O. Convention 32 clause. The International Labour Organisation, an 
agency of the United Nations, is concerned with the safety of working conditions 
in a variety of fields, the maritime industry being one. The ILO sponsors "Con- 
ventions" or international agreements to implement details contained in the Con- 
ventions. Related to the maritime industry are, for example Convention 147, 
dealing with good working standards for seafarers, and Convention 32 agreed in 
1968, dealing with safety and health of stevedores who labour for the loading and 
discharging of ships. A clause can be inserted in the charterparty requiring the 
shipowner to ensure the ship is fitted with cargo-handling equipment to protect 
the health and safety of stevedores. This is, in any case, part of the obligation on 
the owner in a time charter, because the ship is to be delivered usually "in every 
way fitted for ordinary (cargo) service" (clause 1 of BALTIME and line 22 of the 
"Preamble" to the NYPE Time charterparties.) 

The ILO Convention 32 clause is usually added as a "rider c la~se '~ ,  especially if 
the ship is to trade to ports in the U.S.A. which are very strict about stevedore and 
longshoremen safety. Delays can take place if the ship does not comply with the 
requirements of the Convention. A specimen of such a clause is given below: 

"The vessel's equipment shall at all times be in good working order and comply with 
the regulations of the countries in which the vessel can be employed under this 
Charterparty (including I.L.O. Convention Number 32, which is statutory in the 
U.S.A. under Public Law 85-742, Part 9, Safety and Health Regulations for Long- 
shoring) and the Owners are to ensure that the vessel is at all times in possession of 
valid and up-to-date Certificates to comply with such Regulations in any respects. If 
stevedores, longshoremen and other workmen are not permitted to work due to 
failure of Master and/or Owners' agents to comply with the aforementioned regula- 
tions any delay shall be for Owners' account and the Owners are to pay all expenses 
incurred incidental thereto and resulting from such a failure and hire shall cease until 
the vessel is in a position to comply with aforementioned Regulations." 

Such a clause is certainly a large obligation on the shipowner, requiring consider- 
able knowledge of and diligence by the employees on board the ship and ashore in 
the offices of the shipping company and also the owner's agents in ports. 

I.M.O. The International Maritime Organisation, a specialised agency of the 
United Nations, deals mainly with the safety of navigation and the prevention of 
pollution of the marine environment. The influence of the I.M.O. on chartering is 
not very large, except with reference to the clauses in charterparties requiring 
compliance by ships with anti-pollution measures. 
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Implied terms. In contracts, including charterparties, the extent and scope of the 
agreement is contained in "terms" which cover the obligations and res- 
ponsibilities of the parties. These terms can be written into the contract document 
("express terms") or can be considered or presumed to be part of the agreement 
without being express ("implied terms"). Terms can be implied into agreements 
by the practice of a trade, or by legislation or by judges or arbitrators if a dispute 
proceeds to litigation or arbitration. An example of a custom or usage of a trade 
being excluded by implication was the early case, Les Afieteun Reunis v. Walford, 
191 9, where, although it was customary for a shipbroker only to be paid com- 
mission out of time charter hire that was earned, if the charterparty provided for 
commission to be paid on signing, the commission was payable whether the hire 
was earned or not. In marine insurance certain obligations are implied by the 
U.K. Marine Insurance Act 1906 into contracts of Marine insurance 
("policies"). This is an example of terms being implied by legislation. 

Terms are also implied into contracts by judges (and arbitrators) if the general 
object of the contract is clear but the contract document does not contain obvious 
express words. In the early case concerning a ship, The Moorcock, 1889, a wharf 
owner entered into a contract with a shipowner for the ship to discharge at a wharf 
in the River Thames, London. Because of the flow of the tide, it was clear that at 
some time the ship would touch the river bottom. The ship did move downwards 
as the water ebbed and did touch the bottom. The bottom was partly hard and the 
ship was damaged. The wharf owners did not admit that the berth was safe, nor 
did they own the river bed. However, the English court decided that the wharf 
owners had impliedly undertaken that the berth was completely safe. It should be 
stated that this is too wide so the English courts have restricted the influence of the 
test before an obligation is implied into a contract. A term will only be implied if it 
is so obvious that it goes without saying that the term is included in the contract. 

In chartering, and in charterparties, many terms are implied. At "common 
law" there are many implied obligations in any contract to carry goods by sea. 
Some are even excluded by legislation. For example, the implied undertaking of a 
carrier to provide a seaworthy ship is cancelled by the U.K. Carriage of Goods by 
Sea Act 197 1, section 3 of which states: 

"There shall not be implied in any contract for the camage of goods by sea . . . any 
absolute undertaking by the camer of the goods to provide a seaworthy ship." 

Some implied terms can be reinforced by express terms. For example, the implied 
obligation of seaworthiness is confirmed in the NYPE time charterparty. The ship 
must be in a thoroughly efficient state, when the charter is made; it must be tight, 
staunch and strong, etc., when delivered to the charterers; and must be kept in a 
thoroughly efficient state for and during the entire charter period. 

In all contracts for the carriage of goods by sea some obligations have been 
implied for many years and remain so unless they are excluded by legislation or 
express agreement. These include, among others: seaworthiness; the voyage is to 
be commenced and carried out with due diligence and with reasonable despatch; 
the ship must not deviate unjustifiably during the voyage; the charterer must 
nominate a safe port to which the ship is ordered; and, the charterer or shipper 
must not ship dangerous goods without warning the carrier. 
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In every way fitted for ordinary (cargo) service or In every way fitted for the 
service. In time charters one important obligation of the shipowner is to de- 
scribe the ship comprehensively and correctly. A term such as one of these would 
be found at the beginning of a time charter as part of the description of the ship. In 
the NYPE time charterparty this would be found in the "Preamble". In the 
BALTIME standard form it is found in cl. 1. One reason for such a description is 
related to the implied (and express) obligation of the shipowner to provide a 
seaworthy ship, seaworthy, that is, for the intended service during the period of the 
time charter. In the BALTIME version, the clause is not restricted only to service 
for cargo handling and carriage. 

In an English case reported in 1967 (The Madeleine), the judge decided that the 
term meant the ship had to be "seaworthy" and this included having a proper 
"de-ratisation certificate" after fumigation, as required by the port health 
authorities. (A "De-ratisation" or "De-ratting certificate" is required under 
International Health Regulations to prove that the ship has been treated in such a 
way as to reduce or remove symptoms of the ship's being infested with rats, for 
plague prevention.) 

Other documents are also required to be carried by the ship for it to be "fitted in 
every way". For example, the judge said in The Derby, 1985: 

". . . the vessel must carry certain kinds of documents which bear upon her seaworth- 
iness or fitness to perform the service for which the charter provides. Navigational 
charts which are necessary for the voyages upon which the vessel may be ordered from 
time to time are an obvious illustration. For present purposes, however, (that is, in the 
case) we are concerned with certificates bearing upon the seaworthiness of the vessel. 
The nature of such certificates may vary according to the requirements of the law of 
the vessel's flag or the laws or regulations in force in the countries to which the vessel 
may be ordered, or which may lawfidly be required by the authorities exercising 
administrative or other functions in the vessel's ports of call pursuant to the laws then 
in force.'' 

In another case, The Apollonius, 1978, a time-chartered ship was supposed to be 
capable of a certain steaming speed. While discharging at Whampoa (now called 
"Huangpu"), China, before delivery, the ship's bottom became badly fouled and 
therefore after delivery on the time charter on the passage from Japan to Argent- 
ina, it was unable to maintain its agreed speed. The owners argued that at the time 
of entering into the charter the ship's speed was as promised, although at the time 
of delivery it was not. The judge took into account what he called "overwhelming 
commercial considerations" to decide that the critical time for the ship to meet its 
description was the time of delivery. However, if the ship's speed (among other 
things) is required to be as described only at the time the contract is made, there is 
no real problem with the result of this because the term "in every way fitted for the 
service" would meet the commercial expectations of a ship's speed meeting its 
description at the time of delivery. 

To be "in every way fitted for ordinary cargo service" also includes the effi- 
ciency and sufficiency of the crew and their competence. In The Hongkong Firy 
1961, the judge in the English Court of Appeal said: ". . . She was not fit for 
ordinary cargo service when delivered because the engine-room staff was incom- 
petent and inadequate . . . It is common-place language to say that the vessel was 



CHARTERING 89 

In every way fitted for ordinary (cargo) service or In every way fitted for the 
service--continued 
unseaworthy by reason of this inefficiency in the engine-room." He continued to 
say that if the charterers knew about the lack of competence of the engine-room 
staff they could have refused to accept delivery of the ship. 

Such an obligation of seaworthiness on the shipowner is an implied term under 
the common law. If the breach of this obligation is so serious that it affects the 
whole contract ("going to the root of the contract") the charterers can repudiate 
the charter if the ship is not seaworthy at the time of delivery and cannot be made 
seaworthy within a reasonable period before the charter is frustrated. (See Frus- 
tration.) If the breach is not so serious, the charterers must continue with the 
charter and claim damages. If the ship is restored to a condition that ". . . is in 
every way fitted . . ." before the cancelling date, the charterers must accept de- 
livery. 

Under American law, as under English law, the test of seaworthiness is related 
to the ship's being "in every way fitted . . .". In a leading American case, Martin v. 
7'he Southwark, 1903, a ship was to carry a cargo of meat from the United States to 
the United Kingdom (under a bill of lading). The ship's refiigeration machinery 
was deficient. The court decided against the shipowner on the grounds that the 
test for seaworthiness of a ship was its fitness to carry the contracted cargo. The 
court said: 

". . . As seaworthiness depends not only upon the vessel being staunch andfit to meet 
the perils of the sea, but upon its character in reference to the particular cargo to be 
transported, it follows that a vessel must be able to transport the cargo which it is held 
out as fit to carry or it is not seaworthy in that respect . . ." 

Therefore a term of requiring the ship to be "fit in every way'' refers to seaworth- 
iness and the description of the ship. This is a term which can be breached in so 
many different ways and can result in quite severe consequences for the ship- 
owner. 

In geographical rotation. If charterers have the option of loading or discharging 
a ship in several ports within a particular range, for example, "ARH range" 
(Antwerp-Rotterdam-Hamburg range), it is important to stipulate that if this 
option is exercised, the ship will be ordered to proceed to the ports in geographical 
rotation. Sometimes the charterparty will contain an express clause dealing with 
port rotation. For example, the MULTIFORM charterparty states in cl. 2 that "If 
the vessel loads at more than one port, the rotation shall be . . ." and "If the vessel 
discharges at more than one port, the rotation shall be . . .". To achieve certainty i11 
being able to assess the distances and the time and fuel costs, and also to reduce 
the chance of expensive disputes, the shipowner should insist on a clear descrip- 
tion of the rotation, for example, ". . . the rotation shall be geographical rotation, 
South to North . . .". If the charterers cannot comply with such a condition any 
expenses as the result of extra fuel consumption or loss of time or claims by cargo 
interests because of delays in delivery should be for the charterers' account. 

In lieu of weighing. In some charters for bulk commodities, such as for the 
camage of coal, freight can be payable either on the quantity actually delivered by 
the ship, as ascertained by weighing, or by draft surveys, or on the quantity stated 
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In  lieu of weighing-continued 
on a bill of lading as having been shipped less an agreed percentage (commonly 2 
per cent) at receivers' option. The option can be required to be declared in writing 
"before breaking bulk" (that is, before commencing discharge). If the receiver 
should choose to have the cargo weighed at the discharging port he should arrange 
and pay for weighing. The shipowner can arrange for a check weighing to be 
carried out at his own expense. If there is any discrepancy in the delivered weights 
it should affect the freight only. In any case, all disputes about unacceptable 
differences in weight should be preceded by an appropriate letter or notice of 
protest. Normally, no deduction should be made from the freight for alleged 
shortage of cargo, any custom of the port notwithstanding, because the shipowner 
is only obliged to deliver such cargo as was received on board the ship. The owners 
can be required to furnish, if required by the receivers, a statutory declaration by 
the master that all the cargo received on board has been delivered. 

I n  regular turn. (Also In  usual turn). "Turn" refers to the sequence in which 
the port authorities may allow a ship to enter or berth for loading or discharging. 
In the case of The Themistocles, 1949, the judge described the meaning of the 
phrase: 

"The vessel might amve at the wharf reserved to shippers . . . and might then have to 
wait to be told at which precise berth she is to load. The vessel would then be in turn." 

If the vessel has to wait for its turn to berth, it may be immaterial that the original 
destination was the port, that is, the charter was a port charter. The ship is not an 
"arrived ship" unless its turn occurs even though it has arrived within the port 
limits or at the usual waiting place. If there are no exceptions, laytime will not 
count against the charterer while the ship is waiting its turn. 

The expression "regular turn" is generally found in the older charterparties for 
the carriage of coal, for example, "The vessel will be loaded in regular turn, not 
exceeding . . . days . . .". 

The port authorities will allocate a ship a turn (a "rotation number") depend- 
ing on its arrival and on its being reported to and cleared by the Customs and other 
authorities. The position in the sequence of loading or discharging can also de- 
pend on the shore cargo-handling capabilities. For example, in a coal charter 
"regular turn" may mean the regular schedule of the colliery. 

The reverse of "turn time" is when a charterparty states that a ship will load 
"free of turn" or "free turn". Laytime (time waiting for a berth) will count against 
the charterer in the agreed manner. (See also Chapter 2, under Turn.) 

In-house broker. This expression describes a shipbroker who confines his 
shipbroking services for the benefit of one company, perhaps a charterer's or 
shipowner's company. (See Brokers.) 

Incorporation. When certain phrases, terms or words in one document are mer- 
ged into a contract the former are said to be "incorporated" into the latter to make 
one complete "whole". The terms or words can be imported into the contract 
from another contract or from legislation. One obvious example is where a bill of 
lading incorporates the terms, conditions and exceptions of a charterparty. 
Another example is where the Hague or Hague-Visby Rules, which were not 



CHARTERING 9 1 

Incorporation-continued 
designed to apply to charterparties, are incorporated into a charterparty expressly 
by a "Paramount clause". 

Incorporation can cause problems if the incorporation clause or clauses are not 
drafted carefully. For example, if a Paramount clause incorporates the Hague 
Rules or the Hague-Visby Rules into a charterparty, the conditions in the Rules 
may prevail over charterparty conditions of carriage. If an incorporation clause is 
incorrectly drafted it may not be considered to incorporate what it is supposed to 
incorporate. For example, in Adamastos Shipping v. Anglo-Saxon Petroleum, 1958, 
a Paramount clause appropriate to a bill of lading was inserted into the 
charterparty. The clause in the charterparty stated that: "This Bill of Lading shall 
have effect subject to the provisions of . . ." It would appear that the wrongly 
worded incorporation clause would not have incorporated the United States 
Carriage of Goods by Sea Act 1936 (and Hague Rules) into the charterparty. 
However, the House of Lords did its best to give effect to the presumed "inten- 
tion" of the parties to incorporate the Rules into "this charterparty". This de- 
cision can also be seen as an attempt to resolve the ambiguities because of the fact 
that Article V of the Hague Rules clearly states: ". . . The provisions . . . shall not 
be applicable to charter parties . . ." It was said in the House of Lords that: 

". . . parties to a charterparty often wish to incorporate the Hague Rules in their 
agreement; . . . They wish to incorporate into the contractual relation between owners 
and charterers the same standard of obligation, liability, right and immunity as under 
the rules subsists between camer and shipper." 

The House of Lords did emphasise that a carelessly worded incorporation clause 
can be a dangerous way of incorporating the Hague Rules or Hague-Visby Rules 
into a charterparty. 

"Incorporation and charterparties" will be explored below. See Incorpora- 
tion and bills of lading in Chapter 3 for the incorporation of the Hague-Visby 
Rules or Hague Rules into bills of lading and the incorporation of charterparty 
terms into bills of lading. 

Incorporation and charterparties. In the Adamastos case (see above) the 
United States Carriage of Goods by Sea Act 1936, which implements the Hague 
Rules, was sought to be incorporated into a time charter. In Section 2 of the Act 
(Article I1 of the Hague Rules) the carrier is entitled to rights and immunities in 
relation to the "loading, . . . carriage . . . care and discharge of goods". This seems 
to imply that the actual loading and carrying of the goods may lead to losses or 
damage and the carrier can benefit from the rights and immunities of the Act or 
the Rules. In Adamastos, however, there was a reduction in the number of voyages 
performed under a charter for consecutive voyages. It was decided that this could 
be a loss of the "ability to load and carry" the goods and that therefore it fell within 
the rights and immunities of the Hague Rules. In 1958 this did seem as if the 
natural meaning of Article I1 of the Rules was being stretched. Indeed, in the 
Court of Appeal in 1957, it was said that even if "bill of lading" means 
"charterparty" the English language was being put "to the most uncomfortable 
contortions and distortions". After the House of Lords' decision it was hoped that 
incorporation of the Rules into charterparties would not be stretched further. 
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Incorporation and charterparties-continued 
However, in The Aquacharm, 1984, the master negligently overloaded the ship 

before arriving at the entrance of the Panama Canal. The ship had to be lightened. 
The shipowners were permitted a defence, under the Hague Rules, to a claim by 
the charterers because loading more cargo than the charterers had ordered to be 
loaded was a loss relating to the loading of goods. This brought the exceptions to 
liability within Article I1 of the Hague Rules. 

In The Satya Kailmh, 1984, coincidentally also involving lightening, the natural 
meaning of the words in Article I1 appeared to be stretched even more by the 
courts. The owners of the Satya Kailmh chartered another ship, the Oceanic Amity 
under a New York Produce Exchange form to assist in the lightening of their vessel 
before it entered a port in India. The US COGSA (and Hague Rules) were 
incorporated into the time charter. During the lightening operations, the 
chartered ship collided with the Satya Kailmh whose owners brought a claim 
against the owners of the other vessel. 

One of the defences used by the owners of the Oceanic Amity was that the 
damage was caused by the negligent navigation of the master of the ship and the 
exception under COGSA for error in navigation and management of the vessel 
should apply. This would have been an immunity which, under Section 2 (Article 
11) should have been enjoyed in relation to the loading, handling, etc., of goods. 

At first instance, the judge held that the claim for damage to the Satya Kailash 
did fall within the immunities because the lightening was related to the "hand- 
ling'' of the cargo. On appeal, the owners argued that damage to the vessel was not 
damage to the loading, handling, etc., of the goods. However, in the Court of 
Appeal, the owners of the Oceanic Amity were allowed to maintain their defence, 
following the Adamastos decision and being persuaded by a decision of the High 
Court of Australia allowing a shipowner a defence against a charterer whose oil 
refinery wharf was damaged by the negligent navigation of the master. The Court 
of Appeal in Satya Kailash recognised that it was unnecessary to attempt to stretch 
the natural meaning of the words in Article 11. The rights and immunities under 
the Hague-Visby Rules or Hague Rules, when incorporated into charterparties, 
related to all contractual activities being performed under the charter. In the case, 
error in navigation was deemed compatible with performance under the charter 
but due diligence (Article 111, rule 1) was not. Therefore, seaworthiness of a 
chartered ship is not an obligation only before and at the beginning of the voyage, 
if the Hague-Visby Rules are part of the charterparty. 

Therefore, charterers and shippers should be careful when incorporating the 
Hague Rules or Hague-Visby Rules or even the Hamburg Rules into charterpar- 
ties. They should use a clear and unambiguous incorporation clause (see Para- 
mount clause) and specify whether the Rules will prevail over the charterparty 
terms and conditions. 

Innominate term or Intermediate obligation. "Innominate" means "with- 
out a definitive name". In the law relating to contracts, obligations were given 
names: "conditions" and "warranties". It seemed to be assumed that there were 
only these two classes of contractual term. The result of a breach of a contractual 
obligation could be quite rigid, depending on the name under which the obligation 
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Innominate t e rm o r  Intermediate obligation-continued 
was called and the nature of the term which was broken. If the term was a con- 
dition, the innocent party could repudiate (end) the contract and possibly also 
claim damages. If the term was a warranty, he could not and could claim damages 
only. He still had to perform his side of the contract. The nature of the term was 
considered to have been established when the contract was made. 

A shipping-related case expressly recognised the concept of an intermediate 
term or "innominate term". This was the Hongkong Fir Shipping Co. v. Kawasaki 
Kisen Kaisha, 1962. The vessel, Hongkong Fir, was time-chartered for 24 
months. The charterparty described the vessel as "being in every way fitted for 
ordinary cargo service". When delivered to the charterers, the vessel was 
unseaworthy, mainly because the engines were old and the engineers on board 
were not competent enough to carry out the necessary maintenance. On its first 
voyage under the charter, the vessel needed considerable repairs, and the delay 
took about 18 weeks before the vessel's deficiencies were rectified. The court had 
to decide if the breach of the description allowed the charterers to treat the con- 
tract as repudiated (that is, if the description was a traditional "condition") or 
only entitled them to damages (that is, a "warranty"). 

The judge in the English Court of Appeal said: 

"There are, however, many contractual undertakings of a more complex character 
which cannot be categorised as being 'conditions' or 'warranties' . . . Of such under- 
takings all that can be predicated is that some breaches will and others will not give rise 
to an event which will deprive the party not in default of substantially the whole benefit 
which it was intended that he should obtain from the contract; and the legal conse- 
quences of the breach of such an undertaking, unless provided for expressly in the 
contract, depend on the nature of the event to which the breach gives rise and do not 
follow automatically from a prior classification of the undertaking as a 'condition' or a 
'warranty'. For instance . . . breach of an undertaking by a shipowner to sail with all 
possible dispatch to a named port does not necessarily relieve the charterer of further 
performance of his obligation under the charterparty but if the breach is so prolonged 
that the contemplated voyage is frustrated, it does have this effect . . . 

Consequently the problem . . . is . . . neither solved nor soluble by debating whether 
the shipowner's express or implied undertaking to tender a seaworthy ship is a 'con- 
dition' or a 'warranty.' It is . . . an undertaking, one breach of which may give rise to 
an event which relieves the charterer from further performance of his undertakings if 
he so elects and another breach of which may not give rise to such an event but entitle 
him only to monetary compensation in the form of damages." 

The term or "undertaking" was christened "innominate" because there was no 
technical name for it or "intermediate" because it lay somewhere between con- 
ditions and warranties in its importance to business. Some decisions took into 
consideration the new terminology. For example, in Compagnie Generale Maritime 
v. Diakan Spirit S.A., 1982, a "container guarantee" clause in the LINERTIME 
charterparty was held to be an intermediate term. 

Institute Warranty Limits (IWL). In a Hull marine insurance policy, the ship is 
restricted from trading beyond limits set by the Institute of London Underwriters. 
The limits are in the nature of a "warranty" which in marine insurance means the 
same as a "condition" in any other contract. A breach of warranty will allow the 
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Institute Warranty Limits (1WL)-continued 
insurer to be relieved from any liability under the contract of insurance from the 
date of the breach, that is, as far as the insurer is concerned, the contract of 
insurance is cancelled from the date of the breach. However, the breach of this 
warranty can be negated if the insurer is informed as soon as notice is received by 
the shipowner of the breach and any additional conditions imposed by the insurer, 
including extra premiums to be paid, are complied with. 

In time charters, the trading limits agreed by the charterer and the shipowner 
could be the same as the WL, that is, the trade of the ship is stated to be: 

"The vessel to be employed in lawful trades for the camage of lawful merchandise 
only between good and safe ports or places where she can safely lie always afloat within 
the following limits: World-wide trading within Institute Warranty Limits but ex- 
cluding Communist or Communist-controlled ports." 

(See also Ice clause and Trading limits.) 

Intaken measure. This expression can occur especially in charterparties for 
timber. Timber cargoes are generally measured by volume because the stowage 
factors of many types of timber are high, especially the softwoods, and also the 
timber may contain considerable moisture content. These factors cause the ship's 
cargo spaces to be filled before loading "down to her marks", (that is, its 
deadweight tonnage capacity based on the "loadlines".) Owing to the number of 
places of origin of timber, different measurement systems are in use and this can 
cause problems in chartering if the parties involved are not familiar with the 
system in use. In most cases it is probably best to leave the details of measurement 
to specialists. 

The units of measurement are called "Standards" and there is little resem- 
blance between the different "standards". For example, a "Petrograd Standard" 
measures 165 cubic feet, whereas a "London Standard" measures 270 cubic feet. 
The timber measurements also vary between Europe and the United States and 
also between the traditional measurement system from Northern Europe and the 
Metric system. In the U.S. the units of measurement are "1000 Board Feet" and 
in the metric system the unit is the "Stere" which is 1 cubic metre. Small logs of 
"firyy trees, called "pit-props", are traditionally measured by the "intaken piled 
fathom" ("IPF"), 6 ft x 6 ft x 6 ft  or 2 16 cubic feet. 

The freight is payable on the intaken measure at, for example, a certain rate per 
"Petrograd Standard" of 165 cubic feet intaken measure on the number of pieces 
delivered. "Intaken measure" means that all lengths of the timber cargo (which 
are given different names depending on the nature of the lengths, for example, 
"dealsm-sawn timber of at least 50 mm thickness and 230 to 250 mm width, and 
"battensyy and "boards" which are also sawn timber of different dimensions) are 
considered to be of the dimensions by which they are measured according to the 
customs of the timber trade. For example, a "Petrograd Standard Deal" is one 
length of timber, of dimensions 75 mm x 280 mm x 1830 mm. 

Because of the difficulties with measurement systems and the consequent prob- 
lems if freight rates are based on the measurements, the shipowner may very well 
wish to fix the ship on a "1umpsum" freight basis for voyage charters or simply 
time charter the ship to charterers who are experienced in the timber trades. 
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INTERCLUB Agreement. The Inter-Club New York Produce Exchange 
Agreement is obviously related to the NYPE time charterparty. The reference to 
ccInter-Club" is a reference to 14 Mutual Associations, each loosely called a 
"P. & I. Association" or "P. & I. Club" which co-operated in 1970 to come to an 
agreement concerning the method of settling liability for cargo claims between 
shipowners and charterers under the NYPE charterparty. It must be remembered 
that one important purpose of a Mutual Association is to be the liability insurer for 
its members, who may be shipowners or charterers. 

Under any charter the responsibility for loading, stowing, trimming and dis- 
charging the cargo should be clearly allocated. It must be remembered that the basic 
function of a ship is to carry the cargo. The activities before and after the cargo is 
carried from one place to another have to be arranged for and paid for by agreement 
between the various parties. Under a voyage charter, if it is on "liner terms" or 
"gross terms", the shipowner generally arranges and pays for these activities. 

Under a time charter, because the carrying vessel is owned and manned by the 
shipowner, he can be considered to be the "carrier" and if the Hague Rules or 
Hague-Visby Rules apply to the charter or to any bill of lading issued under the 
charter, the responsibilities and liabilities of loading, handling, etc., fall upon the 
"carrier". However, in the charterparty there may be express clauses dividing the 
responsibility and liability for the cargo between the owner and the charterer. The 
problem arises when a holder of a bill of lading issued under the charter wishes to 
make a claim on the carrier. As far as he is concerned, who is the "carrier" ? If he 
makes a claim on the shipowner the latter could argue that he was simply pro- 
viding the ship and that the contract of carriage of the cargo under the bill of lading 
was between the time charterer and the original shipper. A further problem can 
arise if there is a shipowner, a head time charterer and a sub-charterer. Who is 
responsible to whom and for how much liability ? 

Yet another problem can arise with bills of lading issued by the time charterer on 
the charterer's own forms but containing a clause rejecting any liability for cargo. 
Such a clause is named a "Demise clause" or "Identity of Carrier clause". The 
purpose of the clause is to permit the time charterer to shift any responsibility for 
the cargo from himself to the shipowner. It can say: 

"The contract evidenced by this Bill of Lading is between the Merchant and the 
Owner or demise Charterer of the vessel designated to carry the goods. No other 
person or legal entity shall be liable under this contract . . ." ("VISCONBILL" 
standard-form bill of lading used in trades where the Hague-Visby Rules are com- 
pulsory.) 

Under both the BALTIME and NYPE charters legal disputes have arisen 
between the owners and charterers concerning the eventual division of liability for 
cargo claims. There was (and is) considerable uncertainty. Therefore the major 
Mutual Associations formulated the "Interclub Agreement" (amended in May 
1984) for the apportionment of liability between parties involved in a NYPE time 
charter, such as owners, charterers and sub-charterers. The Interclub Agreement 
can be incorporated expressly into the NYPE time charterparty in which case the 
terms of the Agreement which apply, originally between the liability insurers of the 
time charterers and the shipowners, also apply between the charterers and the 
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INTERCLUB Agreement-continued 
owners. This result of "incorporation" was decided in the English case, The Ion, 
1980. 

If the Hague-Visby Rules or U.S. Carriage of Goods by Sea Act 1936 apply to 
the NYPE time charter and to bills of lading issued under it, there is a normal 
one-year time limitation on cargo claims. The Interclub Agreement contains a 
two-year limitation and this will prevail over the one-year limitation if the Agree- 
ment is expressly incorporated into the charterparty. This was the result of other 
English cases, for example, l%e Struthnewton, 1983, and The Benlawers, 1989. The 
two-year limitation requires notification in writing of claims by one party to the 
other within the two years. 

It was said by a judge in The Strathnewton, 1983, that the Agreement provided a 
more or less mechanical scheme for apportionment of financial liability (between 
the parties to a NYPE time charter). The Agreement is an overall scheme for 
apportionment of cargo liabilities so that it is not necessary to investigate which 
party is ultimately responsible for the claim. 

The Agreement has successfully reduced the number of disputes about respon- 
sibility for cargo claims in the 1980s. However, cases have occurred where the 
Agreement itself has had to be interpreted by the courts. 

For example, in The Benlawers, 1989, the vessel was time-chartered on the 
NYPE form. The Inter-Club Agreement was incorporated into the charter. On 
one voyage the vessel carried a part cargo of onions. On arrival at the destination 
some of the onions were found to be sprouting and some were in a soft condition. 
The cargo receivers brought a claim against the shipowners who paid compensa- 
tion. The owners then sought an indemnity from the charterers. In the 
charterparty a rider clause stated that ". . . the charterer agrees to indemnify the 
owners in respect of any cargo claims which under the terms of this charterparty 
are the liability of the charterer". 

At arbitration, the owners7 claims against the charterers were dismissed. The 
arbitrators found that the cause of the damage was the design of the vessel, 
because of which the cargo could not be ventilated adequately. This cause did not 
fall under the causes of damage specified in the Agreement and the owners could 
not claim indemnity from the charterers. 

On appeal, the owners argued that they had not breached the charter because 
the vessel was in all respects as described in the charterparty. The decision to load 
the onions was the charterersy decision and this was a liability of the charterers 
under the "indemnity clause". The court dismissed the owner's appeal. It was 
held that the indemnity clause was not connected with the allocation of cargo 
claims under the Agreement. The owners, by relying on the indemnity provision, 
were attempting to show that the Agreement had no effect on obligations and 
liabilities under the charter. 

It was to be expected that a cargo claimant would bring his claim against the 
shipowner who would limit his liability. The indemnity clause confirmed that the 
charterers would indemnify the owners for any liabilities that were for the 
charterers7 account. Because of the Agreement, however, the liabilities of the 
charterer were laid down precisely. Therefore the indemnity provision did not 
assist the owner. 
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INTERCLUB Agreement-continued 
As an example of the "mechanical" allocation, cargo claims are apportioned as 

follows: 
Claims for loss of or damage to cargo due to unseaworthiness and claims for 

condensation damage resulting solely from improper ventilation: 100 per cent 
owners 

Claims for damage due to bad stowage or handling and claims for condensation 
damage resulting otherwise than from improper' ventilation: 100 per cent 
charterers 

Short delivery claims, including pilferage, claims for overcarriage: 50 per cent 
owners and 50 per cent charterers. 

It is worth noting that claims for damage which is not the result of unseaworth- 
iness, poor ventilation or condensation damage are not covered in the Agreement. 

INTERCOA 80. This is the codename given to the Tanker Contract of Affreight- 
ment (CoA) issued in October 1980 by INTERTANKO, the International 
Association of Independent Tanker Owners, based in Oslo, Norway. INTER- 
COA is also "adopted" by BIMCO. 

ITF (International Transport Workers' Federation). This is an organisation 
which exists for the purpose of looking after the interests of workers in transport 
jobs. There is a section dealing with seafarers' pay and working conditions. The 
ITF encourages shipowners to enter into an agreement with their crew to pay what 
the ITF considers are "fair wages". If the shipowner agrees to do this he is said to 
have made an "ITF Standard Agreement" with his crew. When he does this he is 
issued by the ITF with a certificate of compliance with the ITF requirements. This 
is called an "ITF Blue Certificate" or "ITF Blue Card", but the name has little to 
do with the colour. 

Time charterers, particularly, but also voyage charterers, can insist on the 
insertion of a rider clause in a standard form charterparty imposing an obligation 
on the owner to obtain a "Blue Certificate". They are aware that the ship can be 
delayed by union action in many ports if the master cannot provide this document 
because many unions, especially in the developed countries, are affiliated to the 
ITF and follow its directions concerning the poor working conditions of many 
seafarers, especially those employed on board open registry ships. 

Such a clause can state: 

"The Owners guarantee the employment of the Crew to be covered by ITF Agree- 
ment or bona-fide Trade Union Agreement accepted to the ITF for world-wide 
trading. In the event of the vessel being denied or restricted in the use of port and/or 
loading and/or discharging facilities or shore labour and/or tug or pilotage assistance 
or of any other restriction, detention or any loss of time whatsoever due to boycott or 
arrest of the vessel or due to ITF recommendations or union requirements all caused 
by the vessel's flag and/or by reason of the terms and conditions on which members of 
the Crew are employed by reason of any trading of this or any other vessel under 
same ownership or operation or control, the payment of hire shall cease for the time 
thereby lost and all extra expenses incurred due to above are to be debited to the 
Owners." 
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ITF (International Transport Workers' Federation)-continued 
Clearly, this is a very burdensome clause but it is commonly used by charterers 
for commercial reasons, to avoid the delay that can result from a ship's being 
boycotted or "blacklisted" by unions interested in preventing shipowners from 
taking unfair advantage of their crews. The experience of shipbrokers engaged in 
negotiations for charters can be to find that a charterer agrees to all terms of a 
charterparty subject to details and one of the details is the above "guarantee". 
Because the clause is so important and has so many consequences the "detail" 
could be considered as one of the "main terms", failing agreement on which there 
is no binding or enforceable contract or charter under both English and American 
legal systems. 

However, although under a time charter the ship must be "in every way fitted 
for ordinary (cargo) service"-and this has been discussed above-such fitness 
has little to do with compliance with ITF requirements. In The Derby, 1984, the 
English courts decided that the obligation on the shipowner did not extend to the 
ship's possessing an ITF "blue certificate." 

The ship was under a Cypriot flag. It had a crew from the Philippines employed 
under a crew agreement that was acceptable to the crew but was far below the ITF 
standards. In the NYPE charterparty the ship's trading limits excluded countries 
in which it was known the unions were affiliated to the ITF and could take 
delaying action against the ship. Portugal was not on the list of excluded countries. 

When the ship called at Leixoes in Portugal, an ITF representative discovered 
that the ship did not possess a "blue certificate"; as a result the stevedores refused 
to handle cargo from the ship. The owners had to come to an agreement with the 
ITF but this caused 21 days' delay. The owners admitted being off-hire for this 
period but the charterers had lost the benefit of a sub-charter and claimed dam- 
ages from the owners because the ship was not ". . . fitted for ordinary service 
. . .". The charterers were not successful in their claim because the courts decided 
that although the ship had to be provided with all necessary documents, the ITF 
"blue certificate" was not such a document affecting "seaworthiness". The courts 
also held that there was no evidence that it was customary for owners to obtain 
such a certificate. This was surprising because of the widespread acknowledge- 
ment that the ITF can cause problems for unfair owners and the charterers impose 
an obligation on the owners to treat their crews fairly. 

(See also Blue Certificate and Boycott clause.) 

IWL. See Institute Warranty Limits. 

Jason clause. (Also New Jason Clause and Amended Jason clause). This is a 
clause in a charterparty that allows the shipowner to claim general average contri- 
butions from the cargo interests if any accident, danger, damage or disaster occurs 
with or without negligence of the shipowner or his employees and the cargo carrier 
has to incur any general average sacrifice, loss or expense and perhaps also pay 
salvage charges. The clause applies only if an average adjustment is made in 
accordance with the law and practice of the U.S.A., because old cases in that 
country established that if the general average or salvage occurred because of the 
carrier's negligence, the cargo interest could escape the obligation of having to 
make a GIA contribution. (See General Average clause.) 
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Lashing expenses. Some cargo on a voyage-chartered ship may have to be 
secured. A clause in the charterparty should clearly state which side is to be 
responsible for the expenses of such securing. 

Laycan. This is an abbreviation for the "Laydays and Cancelling" clause in a 
charterparty. This clause establishes the earliest date when the ship is required by 
the charterer (e.g. "Laytime for loading shall not commence before . . .") and the 
latest date for the commencement of the charter (e.g: ". . . and should the vessel's 
Notice of Readiness not be given before . . .") when the charterers have the option 
of cancelling the charter. (See Cancelling date.) 

Laytime. This expression means the agreed period of time (in days or in hours) 
during which the shipowner makes the vessel available to the charterer for loading 
and/or discharging the cargo. (See Chapter 2.) 

Lien. This is a right given to one party to a contract to hold the property of another 
as security for an obligation the other party owes the first. The word "lien" has 
different meanings in different circumstances. A "common law lien'' remains in 
existence as long as possession of the property is retained. An "equitable lien" 
exists independently of possession. An example of an equitable lien may be the 
owners' lien on sub-freights under a time charter. A "possessory lien" is the right 
of a creditor to retain possession of the debtor's property until the debt is dischar- 
ged by payment. A "particular lien" is security for a particular debt but a "general 
lien" is security for all debts resulting from some transaction between the two 
parties. A "charging lien" is the right of a creditor to receive payment out of some 
fund established for the purpose or out of the proceeds of sale of the property in the 
possession of another person. Finally, a "maritime lien" has been defined in 1897 
(in the case of The Ripon City) as a privileged claim upon a ship, and/or on its 
cargo, because of some service done to, or injury caused by, the ship and/or cargo. 
It is carried into effect by some legal process. 

Lien clause. This is generally connected with the "Cesser clause" in a 
charterparty. The shipowner is given a possessory lien either by the common law 
or by express agreement (e.g. in the "Lien and Cesser" clause) on the cargo 
carried. The common law gives the owner a lien for freight, general average 
contributions and expenses incurred by the master or owner in protecting and 
preserving the cargo (for example, for salvage services) but not for other claims 
such as for demurrage and deadfreight. These have to be covered in an express 
clause. Such a clause could state: 

"The Owners shall have a lien on the cargo for freight, deadfreight, demurrage and 
average contributions due to them under this Charterparty . . ." (MULTIFORM.) 

The charterparty may give a contractual lien on cargo owned by the charterer 
but possibly not on cargo owned by the consignee, unless the consignee is also the 
charterer. A lien may be enjoyed by a shipowner only if the bill of lading covering 
the cargo gives him one. In The Fort Kip, 1985, difficulties were experienced on 
exercising liens on cargo owned by the charterers. The cargo of oil was carried on a 
voyage charter. Freight was payable immediately after completion of discharge. 
The charterparty contained a lien clause. The owner stopped the discharge into a 
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Lien clause--continued 
barge and retained some cargo on board as exercise of the lien. After a delay the 
balance cargo was discharged into another barge. The court held that the owners 
could not exercise their lien on the cargo while it remained on board the Fort Kip 
but could exercise their lien on the cargo discharged into the second barge. The 
charterers' obligation to pay freight arose only on completion of discharge and the 
charterparty did not provide for freight to be paid in instalments. Once the cargo 
was fully discharged, the owners could exercise lien on it before it was delivered to 
the charterers. 

This means that the owners must find suitable storage space for the discharged 
cargo. Liening cargo on board, even if freight is not due after discharge, may be 
impracticable. However, exercising a lien on discharged and warehoused cargo 
can also present problems, especially if the consignees fail to claim it. The ship- 
owners may be liable to pay for storage and insurance costs and the cargo may be 
deteriorating. The practical solution is to apply to a court for an order to sell the 
cargo after a reasonable time has passed. 

In a time charter the owner may also be given a lien on sub-freights. This may be 
a useful practical remedy for a shipowner to collect outstanding payments from a 
time-charterer. Under a period charter (a medium to long-term time charter) the 
owners may be able to withdraw the vessel for non payment of hire and any other 
amounts. (See Off-hire and Anti-technicality clause.) However, under a 
trip-charter (a voyage charter on time-charter terms), withdrawing a vessel may 
not be a suitable remedy, especially when the vessel has cargo on board under bills 
of lading and which must be delivered at the destination on presentation of good 
bills of lading. The local laws at the port of destination may also not help the 
shipowner, especially if the cargo is for government-linked consignees. Exercising 
a lien on cargoes may be impracticable. 

In time charterparty forms, the owners are given an additional lien to a lien on 
cargo that they would have under a voyage charter. For example, the New York 
Produce Exchange form states: 

". . . the owners shall have a lien upon . . . all sub-freights for any amounts due under 
this charter, including general average contributions . . ." 

The BALTIME form states: 
"The owners to have a lien upon all . . . sub-freights belonging to the time charterers 
and any bill of lading freight for any claims under the charter . . ." 

The BALTIME form seems to give less protection to the owner than the NYPE 
form. In the BALTIME the lien is on sub-freights belonging to the charterers. If 
the vessel is sub-sub-chartered, the amounts due under the sub-sub-charter would 
not belong to the head charterers and may not be liened. 

The lien on sub-freights is not as simple to exercise as, perhaps, a lien on cargo 
where the cargo can be retained in the carrier's possession until the amounts due 
are paid. Sub-freights are not physical goods which the shipowners actually poss- 
ess. Therefore a "lien" on sub-freights cannot be a possessory lien. (See Lien 
above.) The lien on sub-freights is exercised by the owners giving notice to the 
sub-charterers or shippers requiring the latter to pay sub-charter hire or freight to 
the owners directly. This right was considered in The Cebu, 1983. The charterers 
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Lien clause-continued 
owed large sums of money to the shipowners. The owners gave notice to the 
sub-sub-charterers. The latter paid their hire into court. The owners' claim to the 
amounts paid into court was resisted by the sub-charterers. The sub-charterers 
argued that the NYPE form gave the owners a lien on "sub-freight", not on 
"hire". Furthermore, they argued, the owners could claim amounts due as sub- 
hire payable to the defaulting head charterers and not sub-sub-hire payable to the 
sub-charterers who were not in default. 

The court held that "sub-hire" was the same as "sub-freight" and the lien 
extended to "sub-sub-hire". Under NYPE, the lien was an equitable transfer of 
all freights or hire as and when they became due under the head charterparty. 
(Under the BALTIME, there is a restriction on freights belonging to the head 
charterer; see above.) Therefore, the lien transferred all rights of the sub-charterer 
also. (The transfer of rights is called an "assignment".) This lien is of considerable 
use to a shipowner in a bad market or during a shipping recession, as was experi- 
enced from the late 1970s to the mid-1980s when many charterers in a chain of 
time charters defaulted. 

It may be interesting to note that The Cebu came before a different court in 1989 
for other sums of hire due under the same charterparty. On this occasion, a 
different judge refused to accept the lien on sub-freights extended to sub-hire or 
even to sub-sub-hire. The owners were not permitted to exercise their lien on 
sub-hire. 

One obvious solution to a possible conflict because of terminology would be for 
the time charterparty to be claused accordingly to specify that the lien was on all 
sub-freights and also on all hire and sub-hire due. 

(See also Cesser clause.) 

LIFO (Liner In Free Out). This abbreviation indicates that the shipowner bears 
all costs for loading, stowing and trimming the cargo and all the costs incurred for 
the discharge are to be borne by the charterer, or receiver, or consignee. (See also 
FILO and Free in  and out.) 

Light cargo. Goods which fill the ship's cargo space cubically but do not bring it 
"down to its marks", are called "light cargo", in contrast with heavy cargo, which 
brings the ship down to its marks but does not completely fill the space available 
for cargo. The possibility of loading the ship "full and down" depends upon the 
nature of the cargo available, in other words how far it is possible to select cargo so 
as to obtain the maximum number of freight tons. Although the dividing line 
between light and heavy cargo varies with the type of ship, the number of 'tween- 
decks it may have (if it is a general cargo, multipurpose ship), the deadweight 
available for cargo and bale capacity, it is safe to say that goods having an average 
"Stowage factor" less than 50 cubic feet to the tonne, can be considered as heavy 
cargo, whilst goods averaging more than 50 cubic feet to the tonne can be 
classified as light cargo. 

Lightening or  Lighterage. A lightening clause may read as follows: 

"Should steamer be ordered to discharge at a place where there is not sufficient water 
to enter on the f ist  tide after amval, without lightering, and be always afloat, laytime 
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Lightening o r  Lighterage-continued 
to count from twenty-four hours after arrival at a safe anchorage for similar vessels 
bound for such place, and any lighterage incurred to enable her to reach the place of 
discharge is to be at the expense and risk of the receivers of cargo, any custom of the 
port or place to the contrary notwithstanding, but time occupied in proceeding from 
the anchorage to the place of discharge is not to count." 

Normally, the ship must be ordered to a port into which it can safely enter and in 
which it can safely discharge its entire cargo without touching the ground. (See 
Safe port.) If the ship is ordered to a port where its draught would prevent it 
from entering without touching the bottom, the draught would have to be reduced 
by discharging some of the cargo into one or more lightening vessels outside the 
port. This process is called "lightering" or "lightening". Vessels can be smaller 
vessels or even harbour craft called "lighters." If the charterers offer to lighten the 
vessel outside the harbour but the master of the ship considers that the place of 
lightening is "unsafe", he may be able to refuse to lighten there and can insist on 
going into a nearby, deeper port to discharge. The courts would have to decide if 
the lightening place was part of a "safe port" and mere demonstration of a custom 
of lightening outside the harbour before the ship's entry may not be sufficient to 
make the port a "safe port". 

If the owner incurs expenses because of lightening so the ship can enter the port 
safely, these may be claimed from the charterers as damages. However, a good 
charterparty clause dealing with the responsibilities for lightening and reducing 
the necessity of claims, can be found in the MULTIFORM voyage charterparty: 

"Provided the vessel has complied with the draft provision in Clause 3,  any lightening 
necessary at port(s) of discharge to enable the vessel to reach her discharging berth(s) 
shall be at Charterers' risk and expense, time counting as laytime or time on demur- 
rage but time shifting from the place of lightening to the discharging berth(s) is not to 
count.'' 

In "Clause 3" the owners are required to guarantee a maximum draught in 
saltwater for the vessel on its arrival at the first or only discharging port (See 
SWAD or Salt Water Arrival Draught.) 

Sometimes this question of draught and lightening can become significant even 
in time charters. In the case of The Aquacharm, 1982, the vessel was chartered on 
the NYPE form. The ship was ordered to load to maximum draught and to pass 
through the Panama Canal. The Panama Canal is limited to a maximum Fresh 
Water Arrival Draught (FWAD) of 1 1.3 metres because the water in most of the 
Canal is of fresh water density. If a ship loads to a maximum saltwater draught, 
this draught will increase by the ship's "Fresh Water Allowance" when the ship 
arrives in fresh water. In the case of the Aquacharm the master failed to take into 
account that the ship's draught would increase when it passed through the Canal. 
The ship was loaded to its maximum saltwater draught. On arrival at the entrance 
to the Canal, it was refused permission to transit and had to be lightened. The 
part-discharged cargo was carried through the Canal on board another ship, and 
reloaded on board the Aquacharm at the other end. The court held that the time 
charterers were not responsible for the lightening expenses because of the master's 
negligence but the vessel was not treated as off-hire. 

(See also Chapter 2 for effect of lightening operations on laytime.) 
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Limitation of action. This expression refers to the time limit placed on one party 
to a contract before which he can bring an action against the other party for a claim 
under the contract. The time limits that are contained in charterparties and bills of 
lading (or Hague-Visby Rules) have to be adhered to strictly. The purpose of a 
time limitation is to allow a person against whom an action is brought (for 
example, by a cargo claimant against a shipowner) to be protected by restricting 
the opportunity of the claimant to bring the action. Therefore, if one party to a 
contract seeks protection, the courts will be reluctant to allow this protection to be 
enjoyed too easily. They will construe the contracts very strictly. 

(See also Arbitration clause for an example on limitation of time.) 

Limitation of liability. To be in the business of carrying goods by sea can cause 
a person to become liable to pay compensation to the owners of cargo if the cargo 
is lost or damaged during carriage. Naturally, businessmen will wish to reduce this 
risk and do so by exempting themselves from liability or by limiting liability. In 
shipping, the owner has for long been able to limit his liability. This allows him to 
calculate his risk and, if appropriate, obtain adequate insurance cover. If he could 
not, the risk of high financial losses may prevent many persons from becoming 
shipowners. Limitation of liability has also been permitted by domestic law (for 
example, Section 503 of the old Merchant Shipping Act 1894 of the U.K.) and, 
more recently, internationally (the International Convention on Limitation of 
Liability for Maritime Claims 1976). Even for oil pollution, liability can be 
limited by international conventions. 

(However, legislation passed by the United States in June, 1990, after serious 
tanker casualties and consequent pollution, may cause the shipowner to face 
unlimited and uninsurable legal liability for pollution damage and clean-up costs. 
The effect of this on the import of oil into the U.S.A. will be very high and oil 
companies have declared that they would rather not use their own ships (which 
would cause them to become liable) but may operate into the U.S.A. with 
chartered-in tonnage.) 

In addition to the above methods of limiting liability, other international con- 
ventions on the carriage of goods by sea provide for limitation. For example, the 
Hague Rules (1 924) or Hague-Visby Rules (1 968) or Hamburg Rules (1 978) can 
limit the liability of the carrier (that is, including the shipowner) to a financial rate 
per package or per unit of weight. These rules can be incorporated in a contract of 
carriage evidenced in a bill of lading or in a charterparty, by an appropriate clause. 

There are other methods apart from statutory limitation in which a shipowner 
can limit his liability. In the contract of carriage or charterparty a clause may 
permit him to do this. Such a clause will apply only between the charterer or 
shipper and the shipowner. 

The shipowner will attempt to use whichever method provides him with the 
largest protection from having to pay compensation. Until the 1970s the ship- 
owner was not allowed to limit his liability if he was guilty of "actual fault or 
privity". Now the bar to his limiting liability is based on his "personal act or 
omission committed with the intent to cause" loss, or "recklessly and with knowl- 
edge that such loss would probably result". The amount of limitation varies in 
three main ways, one related to the value of the ship together with the freight it 
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is in the process of earning (for example, in the United States) and the other 
related to the ship's tonnage (for example, in the U.K. and in the International 
Convention). The third way is related to value of the cargo itself which is lost or 
damaged (for example, in the Hague-Visby Rules.) There may be yet another 
way, related to the freight, if we consider indemnity for non-performance of the 
charter. For example, in the GENCON charterparty it is stated that indemnity for 
non-performance of the charterparty is to be proven damages limited to the 
estimated amount of freight. 

Liner terms. This term has a similar meaning to "gross terms" and means that 
the shipowner bears all the costs related to the cargo handling and camage. Where 
it may differ from "gross terms" is that gross terms refers to bulk cargo and tramp 
trades whereas liner terms generally relates to liner trades. (See Gross terms.) 

Loading broker. This is an agent involved in the process of finding cargo for a 
shipowner. 

Longshoremen. These are workers in a port and who are involved in the hand- 
ling of cargo. In most places they are called "stevedores" but particularly in the 
U.S.A. the name given to these workers is "longshoremen". (See also ILO Con- 
vention 32 clause.) 

Lumpsum charter and Lumpsum freight. Sometimes a vessel is chartered on 
a "lumpsum" basis and not for a freight rate dependent on the quantity of cargo it 
cames. A fixed sum is payable by the charterers for the capacity made available to 
them by the shipowner. (For timber cargoes, see Intaken Measure.) A report of a 
furture of a tanker for a single voyage may read as follows: 

Port Bonython (South Australia) to Singapore-"Cloudesdale", complete cargo 
black oil ("dirty") 83,000 dwcc, lumpsum $305,000, option South Koredapan, 
lumpsum $740,000, Delivery date 20 April 1990. 

Such a fixture does lead to considerable certainty and removes possible problems 
such as those connected with deadfreight. 

Lumpsum chartering can also be used by liner companies which may be 
temporarily short of vessels or capacity and have to resort to chartering tramp 
vessels in order to meet the requirements of the advertised service. Usually load- 
ing and discharging expenses are for the account of the charterers. 

Mate's receipt. This is a document originally issued by the first mate of the ship. 
He was the officer responsible for cargo. The document would be issued by him 
after the cargo was tallied into the ship by tally clerks. The shipper or his rep- 
resentative would then take the mate's receipt to the master or the agent to 
exchange it for a bill of lading which would incorporate any conditions inserted 
into the mate's receipt. In modem days, the document known as the "Mate's 
receiptJ' is not often signed by the mate of the ship but by some person in the shore 
office of the shipping company or its agents, although the name of the document 
remains the same. 

In a charterparty a clause will require the master to sign bills of lading as 
presented but in accordance with mate's receipts. If it is impracticable for the 
master to sign the bills of lading he can authorise the port agents to do so on his 
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behalf, but also in accordance with the mate's receipts. For example, the NYPE 
charterparty states that ". . . Charterers are to load, stow and trim the cargo at 
their expense under the supervision of the Captain, who is to sign Bills of Lading 
for cargo as presented, in conformity with Mate's or Tally Clerk's receipts . . .". 
The "receipt" function of this document is similar to the bill of lading function of 
receipt for cargo on board the ship. This has the effect of confirming that the 
carrier is responsible for the goods and is the first evidence of the condition and 
quantity of the goods when they were received. 

MinIMax. Minimum and maximum cargo; a fixed quantity. No option is given to 
the shipowner or the charterer to increase or decrease the cargo quantity. (See 
Full and complete cargo.) 

Misrepresentation. This word is closely related to the law governing contracts, 
including charters. The word means a statement that gives a wrong or false 
impression or that contains wrong or false information and one party is induced 
into entering into the contract. For example, to state that the deadweight capacity 
of a ship is 55,000 tonnes when it is really 50,000 tonnes is to "misrepresent" a 
fact. Other misrepresentations can be in the description of the ship, such as its 
name or cargo capacity. 

If the misrepresentation is made with knowledge of its incorrect (or false) 
nature, it is known as a "false or fraudulent misrepresentation". If it is made with 
no reason to believe it to be true or correct, it is called a "negligent misrepresenta- 
tion". If an honest mistake is made and there is reasonable belief that a statement 
is true or correct but it is not, this is an "innocent misrepresentation". 

If there has been misrepresentation the person who has been led to enter into the 
contract because of the information has four options open to him. He can: (a) 
cancel ("repudiate" or "rescind") the contract; (b) bring an action for damages; 
(c) insist that the misrepresentation is corrected, if possible; and (d) rely on the 
misrepresentation as a defence if an action is brought against him by the other 
party for breach of contract. 

However the remedies may be lost in certain circumstances. In the case of The 
Lucy, 1983, the ship was sub-let under the condition that most of the terms of the 
sub-charter would be identical to the terms of the head charter. During the 
negotiations the sub-charterers were provided with a copy of the head- 
charterparty. However, while the head charterparty expressly restricted the ship's 
trading limits to "Institute Warranty Limits" ("WL") the owners and the head 
charterers had agreed on changing the trading limits. After nine months on the 
sub-charter, the sub-charterers discovered the "secret" agreement and attempted 
to cancel because of the alleged misrepresentation. The judge held that there was 
an innocent misrepresentation and, normally, the sub-charterers would be en- 
titled to rescind the contract. However, when the sub-charter was being negoti- 
ated, the sub-charterers were not induced into entering into the contract because 
of the agreement to trade outside the IWL. 

Under English law, section 2(1) of the Misrepresentation Act 1967 establishes 
a right for damages when a person enters into a contract on the basis of a negligent 
misrepresentation. The person making the false statement may escape liability for 
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damages if he can prove that he had reasonable ground to believe and did believe 
up to the time the contract was made that the facts represented were true. Thus, 
the burden of proof on the person making the statement is heavy. Section 2(2) 
allows a court or arbitrator to exercise discretion to order damages as an alterna- 
tive to cancellation in the case of a misrepresentation made innocently or negli- 
gently but not fraudulently. 

In the case of Howard Marine v. A. Ogden, 1978, a misrepresentation by the 
owners as to the deadweight capacity of two chartered barges caused Ogden to be 
unable to complete a dredging contract in the planned time. The wrong informa- 
tion resulted because there was an error in Lloyd's Register of Ships, the standard 
international reference book of ship information. It was held that the owner of the 
barges did not have reasonable grounds to believe that the deadweight of the 
barges was as represented. 

Under section 2(1) of the Misrepresentation Act 1967 only the principals to a 
contract can become liable for damages because of a misrepresentation, even if 
this is caused by the negligence of the agents. An agent is not personally liable for 
misrepresentation. In The Skopas, 1983, some of the defendants to the action were 
agents and shipbrokers. The judge in the case decided that they were not liable in 
law under the Act. 

To  summarise, in chartering, if the particulars stated in the negotiations to- 
wards a charter are incorrect but lead one party to enter into the charter and the 
misrepresentation is sufficiently serious to affect the charter and the ship's perfor- 
mance under the charter, this may lead to cancellation of the charter ("resciss- 
ion") and other remedies. Such remedies for misrepresentation arise only when 
the contract is made. 

MOLOO (More o r  less i n  Owner's option). This term relates to the quantity 
of cargo which the ship is chartered to carry on a voyage charter. It gives the 
shipowner the opportunity to increase the nominated quantity, especially if the 
ship is chartered on a freight rate which depends on the quantity it carries. When 
the master tenders the Notice of Readiness he can calculate the cargo capacity of 
the ship after taking into account the weights of ballast (if any), the fuel, water, 
stores, crew and "ship's constant" and when the Notice is accepted it is con- 
sidered that the quantity is also agreed by the charterer. This will affect not only 
the freight due to the owner but also such issues as deadfreight and stevedore 
expenses. The option is generally stated in percentage terms, for example, 
"50,000 metric tons, 5 percent more or less in owners' option . . ." allows the 
shipowner to declare that his ship will load between 47,500 and 52,500 tonnes of 
cargo. 

NAABSA (Not Always afloat but Safely Aground). (See always afloat.) 

Name of vessel. The name of the vessel in negotiations and in the charterparty 
should be correct and precise. Wrong spelling may lead to claims for misrepre- 
sentation. The description of the vessel can be checked against its name in refer- 
ence materials such as Lloyd's Register of Ships but even these entries may not 
always be entirely correct. Other checks should be carried out. 
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Near clause. The obligation of a charterer is to order the ship to a "safe port'' or 
"safe be&". Once the ship has been fixed to proceed to a named place, it is the 
shipowner's responsibility to take the vessel to that place and not to any other 
place. For example, the MULTIFORM voyage charterparty states that ". . . the 
said vessel . . . shall with all convenient speed proceed to . . . as ordered by the 
Charterers or so near thereto as she may safely get and there load . . .". Later it 
states that "Being so loaded, the vessel shall proceed to . . . as ordered by the 
Charterers, or so near thereto as she may safely get and there deliver the cargo 

9, ... . 
The GENCON voyage charterparty states in a similar manner that "The said 

vessel shall proceed to the loading port or place stated in Box 10 (Note: the 1976 
GENCON is in the modem box-layout form) or so near thereto as she may safely 
get and lie always afloat, and there load a full and complete cargo . . .", and 
continues ". . . and being so loaded the vessel shall proceed to the discharging port 
or place stated in Box 11 as ordered . . . or so near thereto as she may safely get and 
lie always afloat and there deliver the cargo . . .". 

Although the shipowner must take the ship to the nominated place, the expres- 
sion "or so near thereto as she may safely get" does protect the owner against 
being forced to proceed to a port where it may not be "safe" because of some 
permanent obstacle or hindrance. Temporary difficulties in a port would not 
permit the shipowner (or niaster) to refuse to approach the port. Such temporary 
hindrances could be congestion in the port, tidal conditions and also insufficient 
water depth. In the latter case, the ship could be required to discharge part cargo. 
(See also Lightening.) The waiting time for the hindrance to be rectified or 
removed would have to be a reasonable period before the master would be allowed 
to go elsewhere to discharge the cargo. Without such a clause the ship may not be 
taken to a place not nominated as the agreed destination or else the freight would 
not be payable. 

There are two English cases in which this question of "reasonable time'' before an 
obstruction to the ship's berthing was decided in apparently different ways. In 
Metcalfe v. Britannia Ironworks, 1877, a ship was chartered to proceed to a port in the 
Sea of Azov, or so near thereto as she could safely get. On the ship's arrival in 
December, the Sea of Azov was closed by ice and the earliest expected date for the 
passage of the ship was in the following April. The ship had arrived at a port at the 
entrance to the Sea, about 300 miles from the agreed discharging port. The cargo 
was discharged at the entrance port, the shipowner considering that the ship had 
arrived as near to the agreed port as she could safely get. However, it was held by the 
court that the shipowner had not completed performance of the charter and was not 
entitled to freight. The main reason was that the obstruction was "temporary". 

In the more recent case of The Athamas, 1963, the ship was chartered to dis- 
charge part of its cargo at Saigon (now named "Ho-Chi Minh City") in Vietnam 
and part at the Cambodian port of Phnom Penh, about 250 miles up-river from 
Saigon. There were strong tidal currents in the river which were likely to remain 
for about five months. The pilotage authorities refused to allow the ship to pro- 
ceed up-river from Saigon. The master discharged all the cargo at Saigon. This 
was held by arbitrators and by the Court of Appeal that in a charter to Phnom 
Penh, Saigon was so near thereto as she could safely get because Saigon was in the 
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"ambit" of Phnom Penh. "Ambit" in this context means that the actual discharg- 
ing port must be the nearest practical port in an area within an area of close 
proximity to the destination. 

Apart from this "ambit" test applied by the courts when deciding cases based on 
the "near clause", the courts also apply the safety of the ship as a test before 
allowing the ship to discharge at an alternative port. The safety is that of the ship, 
not the cargo. (See also Safe port.) 

Net capacity. This rarely-used expression related to the vessel's capacity for 
cargo when loaded to its permissible draught after allowing for fuel, stores, ballast 
(if any), "ship's constant", and other non-cargo components. The term has a 
similar meaning to "cargo capacity" and to "deadweight cargo capacity" 
("DWCC") or "Deadweight cargo tonnage" ("DWCT"). 

Net charter. If a vessel was fixed on "net charter" terms, this meant that after 
delivery of the vessel in the first port of loading, charterers paid all additional port 
charges, cost of loading and discharging in the first and any additional port of 
loading and in the port or ports of discharge. After completion of discharge the 
vessel was redelivered to owners and the outward port charges from the port of 
redelivery was for owners' account. 

Under a "net charter" the freight paid to shipowners is therefore more or less 
"net", almost "net profit". 

Fixtures of vessels on "net charter" do not occur frequently nowadays. The 
expression "net charter" was almost entirely confined to American usage. 

New York Produce Exchange form (NYPE). This standard-form time 
charterparty was approved by the New York Produce Exchange when it was first 
published in 19 13. Amendments were made in 192 1, 193 1 and 1946. The last 
amended form of the charterparty is still current, perhaps because shipping people 
are familiar with it. However, in 1981, the Association of Shipbrokers and Agents 
(U.S.A.) ("ASBA") adapted the NYPE form to publish "ASBATIME", which 
seems more fair to both charterers and shipowners. The original NYPE form was 
approved by an organisation mainly representing American shippers and 
charterers. NYPE is still commonly, used although shipping people insert many 
"rider clauses" resulting from negotiations. This results in NYPE being used 
simply as a "vehicle" for the real intended terms of the charter. If there is any 
conflict, the rider clauses may prevail over the printed clauses. Therefore the 
original purpose of the charterparty may be reduced. 

Non-reversible laytime. (See also Reversible laytime.) Laytime is the time 
allowed to the charterer for loading and discharging. Therefore laytime would 
normally be calculated separately for loading and for discharging. Demurrage 
and despatch would also be calculated separately. If the charterer wants the option 
to add together the time allowed for discharging and loading as a total time for 
both operations, this category of laytime is known as "reversible" laytime. If it is 
clear from the charterparty that laytime is to be separately calculated and des- 
patchidemurrage is payable separately for loading and discharging ports, then 
laytime is "non-reversible". 
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NOR. See Notice of Readiness. 

Not before. If the charterparty stipulates that", . . . time for loading not to com- 
mence before 0800 hours on . . ." (the "laycan clause") but the vessel is ready to 
load earlier, the charterer is not bound to use the ship before the laydays com- 
mencement date. This date is the earliest the charterer originally required the ship 
to be at his disposal. It will be to the owner's advantage, if the ship does become 
ready before the laydays commencement date, to advance the loading because the 
ship may become available earlier for the next fixture. 

If the charterer can load before the agreed commencement of laytime, he may 
wish to do so but there should be a clause in the charterparty clearly stating that the 
laytime to count begins earlier than originally agreed after the tendering and 
acceptance of the Notice of Readiness. If this is not clear, the charterer could be 
taking an advantage which could lead to the loading being completed earlier than 
expected and despatch money becoming payable. For example, if the Laytime 
clause states that "laytime shall commence at 1 p.m. if notice of readiness is given 
before noon, and at 6 a.m. next working day if notice given during office hours 
after noon . . ." this clause can be qualified by inserting the words "Time actually 
used before commencement of laytime shall count". The effect of loading before 
the laydays commence can be made more clear as follows: 

"Provided Charterers consent to loading before laydays commence, any such time 
actually used shall count against laytime." 

Notices. During a voyage charter various notices may be required to be given by 
the shipowner (or the master, on his behalf) to the charterer. A "notice of readi- 
ness to load date" and a "notice of amval" aremo examples of notices in addition 
to the usual "Notice of Readiness". While the first may be similar in name to the 
last, it is more relevant to the date of earliest loading (and, therefore to the 
"laydays and cancelling clause") than the description of the vessel's physical and 
legal readiness which relate to the Notice of Readiness. An example of the first two 
notices can be found in MULTIFORM: 

"The Owners shall give . . . days' approximate and . . . days' definite notice of the 
vessel's readiness to load date and shall confirm her ETA at the first loading port 48 
and 24 hours in advance, to . . . 

Upon the vessel's sailing from the last loading port, the Master shall radio to . . . 
giving the sailing time, the quantity of cargo loaded and the vessel's ETA at the first or 
sole discharging port and shall thereafter radio . . . hours' and . . . hours' notice of 
her ETA to . . ." 

("ETA" is "Estimated time of amval".) These notices are Notices of Arrival and 
not actually Notices of Readiness. 

The effect of a Notice of Readiness may cause problems with the counting of 
laytime and is discussed in more detail below. 

Notice of Readiness. This is defined in the "Charterparty Laytime Definitions 
1980'' as: 

". . . notice to the charterer, shipper, receiver or other person as required by the 
charter that the ship has arrived at the port or berth as the case may be and is ready to 
load/discharge." 
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It was said by the judge in Christensen v. Hindustan Steel, 197 1, that the "whole 

purpose of a notice of readiness is to inform the shippers or consignees that the 
vessel is presently ready to load or discharge and the period of time within which 
they have agreed to load or discharge the vessel is measured from that moment 
. . .". This would seem to be clear in the case of the loading port but it can be 
argued that once the cargo is loaded the notice of readiness does not have to be 
given to the charterer at the discharging port, unless the charterparty makes this a 
specific requirement. The reason is that the charterer should know that the ship 
has cargo on board and is available to be discharged. Perhaps the notice that is to 
be given at the discharging port is a mere "notice of arrival". 

The Notice of Readiness clause should be quite precise because it triggers off the 
commencement of laytime. If the laytime is intended to commence on the hap- 
pening of an event such as the notification of the vessel's readiness the occurring of 
that event must be known with certainty or else disputes can arise as to the time 
that counts against the charterer and therefore the demurrage or despatch that 
may become payable. The master's "tendering" (offering) of a document which 
he names "Notice of Readiness" does not make the document a Notice of Readi- 
ness if the ship has not arrived at the agreed destination, especially if this is a berth 
(in a berth charter). It also does not become a Notice of Readiness if the ship is not 
physically and legally ready to loadidischarge. 

Now . . . See Present position. 

NWE (North West Europe). This abbreviation may be used in a report of a 
fixture of a ship to a region rather than to a port. 

NYPE. See New York Produce Exchange form. 

Off-hire. In a time charter the charterer has the obligation to pay hire for the ship 
continuously during the charter period at the agreed rate. The hire is paid for the 
use (and hire) of the vessel. Therefore if the charterer is prevented from making 
the full use of the ship for specific, agreed reasons-which are completely within 
the control of the shipowner-he would not be responsible to pay hire for the 
period during which the ship is not at his full disposition, that is, during which 
there is loss of time to the charterer. This period is known as "off-hire". If there is 
loss of time for reasons which are not within the owner's control, for example, 
because of strikes by shore labour or because of bad weather, the ship is not 
"off-hire" and the hire continues to be payable. 

Certain agreed events can cause the ship to become off-hire. These are generally 
related to the equipment breaking down, the deficiency of the crew, and other 
similar causes. Such events are known as "off-hire events". The ship can also be 
treated as being "off-hire" if its performance is not as described in the 
charterparty, e.g., if it cannot meet the warranted speed and there is an overall loss 
of time on sea passages because of the slower speed. In some charters the ship 
becomes off-hire when the shipowner decides to put the ship into drydock during 
the charter period and also if there is any time lost because the vessel fails to 
comply with anti-pollution regulations. 

In The Mareva A.S., 1977, the judge said: "So long as . . . (the ship and crew) 
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. . . are fully efficient and able to render to the charterers the service then required, 
hire is payable continuously. But if the ship is for any reason not in full working 
order to render the service then required from her, and the charterers suffer loss of 
time in consequence, then hire is not payable for the time so lost." It is up to the 
charterer to prove that the ship is to be considered as being off-hire and that he 
should not have to pay. If he cannot do so, the shipowners have a right to the hire. 

Off-hire clause. The Off-hire clause and other clauses in the time charterparty 
specify the circumstances which cause the ship to become off-hire and payment of 
hire to be reduced. These clauses and the circumstances they describe are 
different from another general clause headed with words which include 
"off-hire". This is the "OnJOff-hire Survey" clause. This clause deals with 
surveys to determine issues such as the quantity of bunkers and other fuel on 
board and any visible damage when the ship is delivered to the charterers and on 
its redelivery to the owners. The reference to "off-hire" is a reference to the point 
in time when the ship's hire permanently ceases under the time charter in which 
the clause is found. 

The Off-hire clause can also be known in some charterparties as a "Suspension 
of hire" clause. 

In different time charters the off-hire provisions may have different conse- 
quences for the charterer's right to avoid paying hire. The period for which no hire 
is payable can commence from the event itself or from an agreed time after the 
event. 

In the New York Produce Exchange form the Off-hire clause states that if there 
is loss of time (for one of the agreed reasons) thus preventing the full working of the 
ship, the payment of hire ceases for the time lost. This phrase, "loss of time", is 
significant. If, for example, there is a breakdown of the main engine but the ship is 
waiting outside a port waiting for a berth, the vessel is not off-hire. The breakdown 
must prevent the full use of the vessel at the time of the breakdown. When the ship 
is waiting for a berth it is not being "used" by the charterer. This charterparty 
states that payment of hire ceases for the time lost. This can be quite difficult for 
the owner because all the time lost to the charterers, including consequential loss 
of time, can be treated as off-hire even though the ship is restored to its non-off- 
hire condition. This type of off-hire clause is called a "Net loss of time" clause. 

The BALTIME charterparty "Suspension of Hire" clause provides that if 
certain circumstances hinder or prevent the working of the vessel and continue for 
more than 24 hours: ". . . no hire to be paid in respect of any time lost thereby 
during the period in which the vessel is unable to perform the service immediately 
required." The LINERTIME Suspension of Hire clause is in almost identical 
terms to the BALTIME clause. These are also "net loss of time" clauses but there 
is a "threshold" of an agreed number of hours after which the ship is treated as 
being off-hire, and the non-payment is for any time lost from the event causing the 
off-hire. For example, if there is a breakdown of the main engine lasting 20 hours, 
the threshold is not crossed and there is no off-hire. If the breakdown lasts for 30 
hours, the threshold is crossed and the off-hire is from the time of the breakdown, 
that is, for 30 hours, not for 30 less 24 hours. 



112 CHARTERING 

Off-hire clause-continued 
If the off-hre clause is worded slightly differently it could state that ". . . if the 

full working of the vessel is stopped for more than . . . consecutive hours, the 
payment of hire shall cease until the vessel is again in an efficient state to resume its 
service. . . .". In this clause there is still a threshold period, but the period during 
which the hire is not payable is defined and ends when the vessel is restored to an 
efficient state to resume its service. This gives more certainty to the off-hire 
provisions, when the off-hire period commences with a specific incident and ends 
with another event. The full hire becomes payable when the ship becomes efficient 
enough to resume its service. This type of off-hire clause is called a "Period 
Off-hire clause". 

In a Period off-hire clause the charterers can deduct hire for the actual time lost. 
It would seem that in a Net loss of time clause the charterers can deduct hire for all 
time lost even though the event occurs which restores the vessel to its non-off-hire 
condition. 

Suppose a time-chartered vessel is due to berth and on the way to the berth there 
is an engine breakdown. This causes the vessel to become off-hire from the instant 
of the breakdown. The breakdown has caused the berthing to be delayed because 
the berth has been allocated to another ship. Under the Period off-hire clause, the 
hire becomes payable when the engine repairs are completed. Under the Net loss 
of time clause the ship would remain off-hire until it is berthed. However, English 
cases (for example, The Manka M, 1981) have established that the payment of 
hire is restored from the time the ship becomes fully efficient. Under U.S. law, the 
charterer's use of the ship is critical. If an event takes place that will cause the ship 
to become off-hire and thereafter if the charterer loses the use of the ship because 
of a consequent delay, the ship remains off-hire until the delay is removed. 

It may be interesting to mention the case of The Aquacharm, 1982, again, in 
relation to off-hire. (See also Lightening.) The ship was loaded to a draught 
more than that permitted for transiting the Panama Canal. It had to be part- 
discharged and the partly discharged cargo had to be reloaded on the other side of 
the Canal after the ship had completed its transit. The entire operation took nine 
days longer than the normal transit time. The Charterers argued that the ship was 
off-hire. The English Court of Appeal held that the ship was not off-hire because its 
efficiency as a working ship was not reduced by the lightening and reloading of the 
part-cargo. I 

OdOff-hire survey. When a ship commences a time charter it is said to be 
"delivered" to the charterer. When the use of the ship has come to an end it is said 
to be "redelivered" to the shipowner. Although these words are used, it is not 
really physical delivery and redelivery that are contemplated. Delivery means that 
the ship is being placed under the charterer's control as to its employment. Rede- 
livery means that the ship is being returned to the owner's control. During the 
period of the time charter the charterer provides the bunkers for the ship to use. 
These bunkers must be provided at the commencement of the charter or the 
charterer takes over the bunkers that are on board at the commencement or on 
delivery. When he returns the use of the ship to the owner (redelivery) the owner 
takes over the bunkers that are still remaining on board. 
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OnIOff-hire survey-continued 
A clause in the charterparty will ensure this transfer of "ownership" of the 

bunkers on board. This is the "Bunkers on delivery and redelivery clause". 
Naturally, each party will want to state the quantity of bunkers on board at the 
appropriate time and disputes can arise, especially if there is no qualification in the 
"bunker clauses" specifying the price to be paid by each party for the bunkers on 
board. 

T o  minimise this source of dispute between the shipowner and the charterer, 
independent surveyors may be employed to carry out an on-hire survey on de- 
livery and to carry out an off-hire survey on redelivery. The surveyors will sound 
the tanks, calculate and certify the fuel that is on board. 

In addition to bunkers on delivery and redelivery surveyors could also be 
employed to survey the condition of the ship on delivery and redelivery. 

In a time charter the charterer is obliged to redeliver the vessel in ". . . good 
order and condition, ordinary wear and tear excepted, to the Owners . . .". The 
good order and condition must be the same as when the ship was delivered to the 
charterer. When the ship is delivered ("placed at the disposal of the Charterers") it 
must be ". . . ready to receive cargo with clean-swept holds and tight, staunch, 
strong and in every way fitted for the service . . . to be employed in carrying lawful 
merchandise . . ." (New York Produce Exchange form). 

Therefore on redelivery the ship must be in similar good order and condition 
with the exception of ordinary wear and tear. For example, if a ship has been 
time-chartered for a voyage ("Trip charter") and the cargo was petroleum coke, a 
very dirty cargo, it will have to be redelivered to the owner with "clean-swept 
holds". A surveyor should be able to certify that the ship is in such a condition. 

In the ASBATIME charterparty a suggested "Rider clause" deals with the 
procedure and costs of the onloff-hire survey. It states: 

"Prior to delivery and redelivery the parties shall each appoint surveyors, for their 
respective accounts, who shall conduct joint on-hireloff-hire surveys. A single report 
shall be prepared on each occasion and signed by each surveyor, without prejudice to 
his right to file a separate report setting forth items upon which the surveyors cannot 
agree. If either party fails to have a representative attend the survey and sign the joint 
survey report, such party shall nevertheless be bound for the purposes by the findings 
in any report prepared by the other party. On-hire survey shall be on Charterers' time 
and off-hire survey on Owners' time." 

Open charter. A charterparty in which neither the nature of the cargo nor the 
ports of destination are specified is called an "open charter". 

Open registry. This is a system whereby a country may allow ships to be regis- 
tered there and fly the country's flag without the real owner having any definite 
connection with the country. The phrase is similar to "Flag of Convenience" but 
that phrase is more often used in a critical manner, for example by the ITF. (See 
also Flag of registry and ITF.) 

Optional cargo clause. In a time charterparty, such as in the New York Produce 
Exchange form, the vessel is 

". . . to be employed, in carrying lawful merchandise, including petroleum or its 
products, in proper containers, excluding . . . (vessel is not to be employed in the 
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camage of Live Stock, but Charterers are to have the privilege of shipping a small 
number on deck at their risk, all necessary fittings and other requirements to be for 
account of Charterers), in such lawful trades." 

Such a clause seems to give the charterer a fairly wide variety of options as to the 
cargo the ship can be ordered to carry. However some cargoes are excluded, 
especially if they are not "lawful". The modem ASBATIME 198 1 tends to be 
somewhat more specific regarding the options allowed to the charterer and the 
exclusions: 

". . . to be employed in carrying lawful merchandise excluding any goods of a danger- 
ous, injurious, flammable or corrosive nature unless camed in accordance with the 
requirements or recommendations of the proper authorities . . . Without prejudice to 
the generality of the foregoing, in addition the following are specifically excluded: 
livestock of any description, arms, ammunition, explosives . . ." 

Clauses in a voyage charterparty could also give the charterers or even the ship- 
owners an option to ship cargoes other than those for which the ship is chartered to 
carry. For example, a clause in the CENTROCON 19 14 charterparty designed 
for the camage of grain from the River Plate could state: "Charterers have the 
option of shipping other lawful merchandise . . ." but the freight is still based on 
the vessel's carrying capacity for wheat or other grain in bags. Any extra expenses 
in loading and discharging the optional cargo is for the charterer's account. This 
optional cargo clause occurs rather frequently in the camage of grain where the 
charterer is given the option to load any or more than one varieties of grain. In the 
case of Reardon Smith Line v. Ministy ofAgriculture, 1963, the ship was chartered 
to receive a full and complete cargo of wheat in bulk, andor  barley in bulk andor  
flour in sacks, and the charterer had the option of loading up to one-third of barley 
in bulk and one-third cargo of flour in bags, paying additional freight. In the 
English House of Lords, it was said that "'Option' in its widest interpretation 
means simply choice or freedom of choice". 

Other rider clauses could give further options to the charterer. For example, in a 
time charterparty, a rider clause could state: 

"Charterers have the privilege of loading up to 1,000 tons of inflammable and danger- 
ous goods, including acids in proper containers, provided loaded, stowed, secured, 
discharged in accordance with rules of IMO or United States Coastguard regulations 
or similar competent authorities." 

The exercise of the option can also have financial implications for the party 
exercising it. Examples are: additional freight for different cargo (as above), 
additional expenses for handling the new cargo and demurrage for delay. 

In one case, The Mexico I, 1990, the ship was chartered on a voyage charter to 
carry 5,000 tonnes of bagged maize from Argentina to a port in Angola, Africa. 
The shipowners were given the right (an option) to complete the vessel with other 
lawful merchandise provided such merchandise was absolutely harmless and free 
from any odour. After loading the original cargo of maize, a further charter was 
made to carry on board the same ship an additional cargo of 500 tonnes of beans 
from a different loading port and the charterers were given another option to 
change the discharging port. The second cargo was loaded and the owners also 
loaded various cargoes for their own account. 
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When the ship arrived at the finally agreed discharging port, the original cargo 

of maize was overstowed by the beans and the owner's cargo. It did not become 
accessible for discharge until the overstowed cargoes were discharged. However, 
before it became fully accessible for discharge, the ship had to temporarily vacate 
its berth to give priority to another vessel. This additional delay was of eight days. 
The discharge of the original cargo commenced 3 1 days after the ship's arrival. It 
was held that this was the time when laytime commenced to run for the discharge 
of the original cargo of maize. Therefore the delay before laytime commenced was 
for the owner's account. 

Overstowing. A clause in a charterparty may allow either the charterer or the 
owner to load cargo over the original cargo, if there is available space and 
deadweight capacity available. However, overstowing may cause problems with 
the time for discharge of the original cargo as occurred in the case of The Mexico I, 
1990. (See the last paragraphs in Optional cargo clause above.) Overstowing 
by the owner may also lead to claims if the cargo beneath is damaged. 

Overside delivery clause. Sometimes consignees of parcels are granted the 
option of taking delivery of the goods by their own lighters. This right is granted 
under an "overside delivery" or "tackle" clause. This clause, when referring to 
French ports is known as the "sous palan" clause. "Sous palanJ' means "under the 
derrick" (that is, under the ship's cargo handling tackle). This clause may read: 

"Consignees to have the option of landing the within mentioned goods by their own 
lighters, provided no delay is caused to the steamer and that delivery is taken as fast as 
steamer can deliver. Lighters to be alongside steamer at night, Sundays and Holidays 
included, without interruption. Option to be declared by the receivers in writing 48 
hours before steamer's arrival, failing which the above option to be void without 
further notice to receivers. Should receivers have notified Agents that they wish to 
avail themselves of this option and fail to provide the necessary lighters as above, 
Captain or Agents to have the right to discharge and land the goods into other craft or 
on the wharf at the expense of the cargo. The above option is subject to any contrary 
custom or regulation at the port of discharge." 

Owner's broker. The shipbroker whose services are used by a shipowner alone in 
a negotiation. This contrasts with a charterer's agent or broker, who represents 
only the charterer. 

P. & I. bunkering clause. (See also Bunkering clause.) The ship is allowed to 
deviate without breaching the charter in order to lift bunker fuel at places where it 
may be cheap. Normally, deviation may result in repudiation of the voyage 
charter or a claim by the charterer for damages, thus imposing a liability on the 
shipowner. Because the Protection and Indemnity Association ("P. & I. Club") 
generally covers the liability of its members, including the owners, a recommend- 
ation is made to shipowner members to insist on the insertion of such a clause. 

Paramount clause. (Also termed Clause Paramount.) This clause is generally 
found in a bill of lading but can also be found in a charterparty. The main purpose 
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of such a clause is to incorporate the terms and conditions of the Hague or 
Hague-Visby Rules (or the Hamburg Rules) into the document which is (or which 
evidences) the contract of carriage of goods by sea. The Paramount clause can 
also incorporate particular legislation, such as the United States' Carriage of 
Goods by Sea Act 1936. (See also Incorporation and Chapter 3.) 

Peage dues. These dues were payable by shipowners in North African ports when 
loading full cargoes of phosphate in bulk. The port authorities would charge peage 
dues in order to defray the expenses for upkeep and improvement of the port and 
its installations. 

Penalty clause. A possible Penalty clause in a voyage charterparty for non- 
fulfillment of the contract can state: 

"The penalty for non-performance of this agreement shall be damages not exceeding 
the estimate amount of freight." 

This is the "agreed" or "liquidated" damages in the same way as demurrage is 
agreed for breach of the laytime clause. 

Port charter. A voyage charter is a contract to carry goods from a loading port or 
a range of ports to an agreed destination. When the vessel arrives at the agreed 
destination various events take place; for example the Notice of Readiness is given 
by the master or the agents and this can trigger off the commencement of laytime. 
When the agreed destination is a named port the ship is treated as an "arrived 
ship" when it arrives in a particular area in which there is a berth at which the ship 
will load and/or discharge cargo. 

The classic definition of the position which the ship must reach before it can be 
treated as an "arrived ship" comes from the House of Lords decision in 7 l e  
Johanna Oldendofl, 1973. It was said: 

"Before a ship can be said to have arrived at a port she must, if she cannot proceed 
immediately to a berth, have reached a position within the port where she is at the 
immediate and effective disposition of the Charterer. If she is at a place where waiting 
ships usually lie, she will be in such a position . . ." 

The area comprising a "port" may have different limits for different purposes. 
For example, an area which may appear geographically to be a port may have 
other limits for legal purposes, such as for taxes and port dues (that is for "fiscal" 
purposes). The area which may be defined on a navigational chart by lines identi- 
fying "port limits" within which the "port authorities" and pilotage authorities 
responsible for the running of the "port" and provision of pilotage services may 
exercise their functions. These may be called "administrative limits". There may 
be other portions outside these limits where the commercial cargo handling is 
usually carried out. These can be within the commercial meaning of the word 
"port". In chartering (and in legal disputes that can arise from voyage charters) 
the words used in an older case, Leonis v. Rank (No. 1) , 1908, may be useful to 
define the area being considered as a "port": 

"Just as a port may have one set of limits, if viewed geographically, and another for 
fiscal or pilotage purposes, so when it is named in a commercial document, and for 
commercial purposes, the term is to be construed in a commercial sense . . ." 
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Therefore it is the area in which the normal "commercial" activities are carried 
out that comprises a "port". Indeed, shippers, charterers and shipowners should 
understand the word "port" in its ordinary sense, in its business sense and there- 
fore in its commercial sense because "business" means commercial business. 
This is paraphrased from what was said by a judge in an early case in 1885 and 
there is no reason for the word "port" in a charterparty to have any different 
meaning. 

In the "Charterparty Laytime Definitions 1980": 
"PORT-means an area within which ships are loaded with and/or discharged of 
cargo and include the usual places where ships wait for their turn or are ordered or 
obliged to wait for their turn no matter the distance from that area. If the word 'Port' 
is not used, but the port is (or is to be) identified by its name, this definition shall still 
apply." 

(See also Berth charter and port charter-differences.) 

PPT. This is an accepted abbreviation for a "prompt ship". (See below.) 

Rat ique.  This is permission from the port health authorities for a ship to come 
into and to use a port. The ship must be a "healthy ship", that is, the people on 
board must be free from any symptoms of infectious diseases, for example, 
cholera, plague, smallpox and yellow fever. There must be no plague-infected rat 
on board nor any abnormal mortality among rats on board. There are other 
circumstances which may cause the ship to be considered either an "infected 
ship" or a "suspected ship" and not a "healthy ship". 

Before the ship arrives, the ship's agent will usually report to the port health 
officer, on the master's behalf, that the ship is a healthy ship, having ascertained 
from the master that this is indeed the situation on board. The port health officer 
may then authorise the agent to transmit "free pratique" by radio ("radio free 
pratique") to the ship. When the ship arrives at the port it may proceed to its berth 
and a "Maritime Declaration of Health" may have to be made by the master at a 
later stage to confirm the information given to port health authorities by the agent. 

T o  obtain pratique is a port formality and if the port authorities are strict about 
this before the ship is permitted to handle cargo, this can affect the vessel's (legal) 
readiness and may delay the commencement of laytime. If the charterparty con- 
tains a clause stating that the Notice of Readiness may be given "whether in free 
pratique or not" ("WIFPON"), this may work to the advantage of the shipowner. 

(See also Free pratique.) 

R e s e n t  position. The line in the charterparty stating the vessel's present position 
(and possibly the "Expected ready to load" date) is of importance to the charterer 
in order that he can assess the vessel's future readiness to receive the cargo. 
Accordingly, he will be able to make the necessary arrangements for handling the 
cargo. 

P r o  rata. "According to the rate" or "proportional". This expression is generally 
related to a method of calculation of a sum of money. For example, it may qualify 
how demurrage (or despatch) is to be payable for periods which are less than a full 
day of 24 consecutive hours: If the time lost is 16 hours 48 minutes and the 
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demurrage rate is $5,000 per day or pro rata, the total demurrage payable to the 
shipowner will be 16.8124 x $5,000 or $3,500. If, however, the charterparty 
demurrage clause states that the rate of demurrage is "$5,000 per day or part 
thereof", this is better for the shipowner and worse for the charterer because any 
part of a day is reckoned as a full day; in the above case the charterer would have to 
pay $5,000. In modem charterparties, the proportional rate is more common 
because it is more fair to both parties. 

Pro rata &eight. Without express or implied agreement, full freight is payable 
only on delivery of the cargo. If the ship andlor the cargo is lost freight does not 
become payable. However, a clause in a charterparty may provide for part (or all) 
of the freight to be prepaid. This is one use of the phrase "pro-rata freight". 

Another use is related to a situation where the ship cannot complete the voyage 
for some reason. (For example, see Frustration.) For instance, the ship may 
suffer a casualty and have to call into a port for repairs. The cargo owner may 
decide to take over the cargo and carry it on to the destination. The shipowner 
may claim for pro rata freight for part-performance of the voyage charter. The 
legal principle that allows him to do this is called "Quantum meruit" ("As much 
as he has earned . . ."). 

Professional shipbroking ethics. BIMCO publishes "Recommended Prin- 
ciples for the Use of Parties Engaged in Chartering and Ship's Agency Pro- 
cedures" and the Baltic Exchange also publishes a "Code of Ethics". Extracts are 
given below from these documents. It must be clear that in chartering practice, a 
correct and honourable set of business principles and rules of conduct are 
essential whether an owner's shipbroker, charterer's agent or even the principals 
themselves are involved in transactions, in order to avoid maritime fraud and legal 
liability that can result from unethical behaviour. 

BIMCO: 
"In the conduct of his profession a broker shall exercise great care to avoid misrepre- 
sentation and shall be guided by the principles of honesty and fair dealing." 

Baltic Exchange: 
"The motto of the Exchange--'Our Word Our Bond'-symbolises the importance of 
ethics in trading. Members need to rely on each other and, in turn, on their principals 
for many contracts verbally expressed and only subsequently confirmed in writing. 
The broad basis for ethical trading has long been regarded by the Baltic Exchange 
trading community as the principle of treating others as one would wish to be treated 
oneself." 

The ethical motto of the Baltic Exchange-"Our Word Our BondM-is also the 
motto of the international professional organisation of persons engaged in all 
aspects of shipping business, the Institute of Chartered Shipbrokers. 

Prompt ship (Ppt). This expression means a vessel can be ready to load at short 
notice, say, within a few days. A prompt vessel will generally command a higher 
rate compared with a ship giving later readiness. 



C H A R T E R I N G  119 

Prompt ship (Ppt)-continued 
A vessel can give prompt readiness if she has been dispatched in ballast "on 

speculation" or in case owners have postponed fixing her for subsequent employ- 
ment after completion of discharge of inward cargo. 

It entirely depends, of course, upon the expectations of owners about the future 
trend of the freight market, whether they will let the vessel run "prompt" or not. 

The phrase can also be used by a charterer's agent to an owner's broker to 
indicate that the "laycan" should start very soon. 

Protecting agents. See Charterers' agents. 

Protective clause. In any contract, the parties to the contract have obligations to 
perform. Should one party not carry out his obligations, he may become liable to 
compensate the other party. Some failure to carry out obligations may be beyond 
a party's control. Accordingly, "protective" clauses are contained in contracts, 
such as in charterparties, to exempt one or both parties from becoming liable or 
which reduce liability. (See Limitation of liability.) Protective clauses could 
operate to affect both parties. An example of such a "general protective clause" is 
the "Exceptions clause" in the time charterparty ASBATIME: 

"The act of God, enemies, fire, restraint of princes, rulers and people, and all dangers 
and accidents of the seas, rivers, machinery, boilers and steam navigation, and errors 
of navigation throughout this Charter, always mutually excepted." 

Protective clauses can also operate to affect only one of the parties, usually the 
shipowner. For example, in GENCON it is stated: 

". . . the Owners are responsible for no loss or damage or delay arising from any cause 
whatsoever, even from the neglect or default of the Captain or crew or some other 
person employed by the Owners on board or ashore . . ." 

Protective clauses can also be called "Exceptions clausesJJ because they exclude 
liability. Such exceptions or protective clauses become crucial when disputes arise 
between the parties and each party will attempt either to rely on or to prevent 
reliance on such clauses. One way in which a Protective clause may not operate 
may be if one party breaches the contract so severely that he loses the right to 
protection under the contract. 

There is less chance of obtaining protection from Protective clauses if there has 
been negligence on the part of the party seeking to use the Protective clause. 

(See also Exceptions clause.) 

Public enemies. See Queen's enemies. 

Queen's enemies. ("King's enemies".) In the camage of goods by sea, under the 
English common law the "common camer" is subject to very strict liability for 
loss or damage of the goods. There are very few exceptions to this liability. One is 
that the shipowner is not responsible for loss or damage to the goods caused by 
"King's enemies" or, in present circumstances, "Queen's enemies". While this 
expression can refer to acts done by people in countries with which England may 
be at war, it is not restricted to wartime acts. It can also include acts done by 
pirates and robbers on the high seas. These can be called "public enemies". Under 
English law the term may not cover "pirates" but this may be unacceptable 
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because pirates are certainly "public enemies" and there are many areas where 
pirates do damage and steal cargo, in addition to ship's equipment, cash and 
personal effects of the crew. In 1990, places in the Philippines, the Malacca Strait, 
the Singapore Strait, Nigeria and Sierra Leone in West Africa and some countries 
in South America were included in such areas. 

In the Hague-Visby Rules, the exceptions contained in Article IV include 
exceptions for loss or damage to goods by acts of "public enemies". While these 
Rules apply to bills of lading they can become part of the charterparty by incor- 
poration (see Paramount clause) and then they would take the place of the 
common law exceptions of "Queen's enemies". 

In the New York Produce Exchange form of time charterparty the Exceptions 
clause excludes liability for both the owner and the charterer for acts done by 
c c  enemies". In this case this would probably be restricted to enemies during 
wartime conditions. In any event, the New York Produce Exchange form is 
subject, by its "Clause Paramount", to the Carriage of Goods by Sea Act of the 
United States 1936, and this implements the older Hague Rules which also con- 
tain the exception for acts done by "public enemies". 

Rate of loading or discharging. This is usually given in a charterparty in tons 
per day and is used to calculate the laytime. It can be qualified by a reference to the 
method used to handle the cargo such as "x metric tons per day mechanical". 
When a charterer wishes to protect his possible right to despatch he may give a low 
cargo handling rate and when the cargo operations are carried out the faster rate 
allows the vessel to be completed within the agreed laytime. In a fixture, the rates 
for each operation may differ depending on the cargo-handling facilities in the 
loading and discharging ports, or the laytime may be fixed for both operations. 
(See Days all purposes.) The rate of loading and discharging may also be mixed, 
for example, the laytime for loading can be, say, five days and that for discharging 
calculated at 10,000 metric tons per day. For example, a fixture can be reported as 
follows: 

Duluth to Venice--Vessel, 18,00Ot, heavy grains/sorghum/soya beans, 828, fio, 
three days/3,000t, Oct 25-30 (1990). 

Reachable on arrival. (See also Always accessible.) In the Charterparty Lay- 
time Definitions 1980, this expression is defined as meaning that ". . . the 
Charterer undertakes that when the ship arrives at the port there will be a loading1 
discharging berth for her to which she can proceed without delay". 

Therefore, this expression is initially connected with how a ship becomes an 
"arrived ship" and with the commencement of laytime. (See also Arrived 
ship.) 

The phrase "reachable on arrival" was considered in The Laura Prima, 1982. 
The vessel was on a berth charter on the EXXONVOY 1969 form. It was pre- 
vented from berthing because of port congestion. The question for the courts was 
whether the delay was for charterers' or owners' account. The clauses in the 
charterparty stated: 

6. "Notice of Readiness. Upon arrival at customary anchorage at each port of 
loading . . . the master.. . shall give the charterer. . . notice . . . that the vessel is ready 
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Reachable on arrival-continued 
to load . . . cargo, berth or no berth, and laytime . . . shall commence upon the 
expiration of 6 hours after receipt of such notice or upon the vessel's arrival in berth 
whichever first occurs. However, where delay is caused to vessel getting into berth and 
after giving notice of readiness for any reason over which charterer has no control, 
such delay shall not count as used laytime." 

and, 

9. "Safe berthing-shifting. The vessel shall load and discharge at any safe place or 
wharf . . . reachable on her arrival which shall be designated and procured by the 
charterer . . ." 

It was decided in the House of Lords that the provisions of the latter clause 
prevailed over the former. The former clause protected the charterers if delay was 
caused by a reason over which the charterer had no control. Port congestion could 
be such a reason. However, the court held that the latter clause required the 
charterers to nominate a discharging place which was reachable on the vessel's 
arrival. If, on arrival, the vessel was unable to proceed to the discharging place, for 
any reason, the charterers had breached the contractual obligation. 

The leading judge said: 

". . . 'Reachable on arrival' is a well-known phrase and means precisely what it says. If 
a berth cannot be reached on arrival, the warranty is broken unless there is some 
relevant protecting exception . . . The berth is required to have two characteristics: it 
has to be safe and it also has to be reachable on arrival." 

The decision was considered to be unreasonable because it seemed to remove 
all protection of the charterer under the first clause, despite the berth being unrea- 
chable for reasons outside the charterer's control. The decision was based on 
congestion and attempts were made to distinguish the decision on these grounds. 
However, these attempts by charterers were generally unsuccessful. 

For example, in The Fjordaas, 1988, the vessel was again chartered on a similar 
form of charterparty with the same clauses (the ASBATANKVOY form). The 
vessel arrived at the discharging port of Mohammedia in Morocco but because of 
its size had to discharge at a sea-line. The sea-line was unoccupied and available. 
However, the vessel was initially prevented from berthing because the port 
authorities prohibited night navigation and also no tugs were available until later 
in the morning. When the pilot did board about 10 hours after the vessel had 
tendered the notice of readiness, bad weather prevented berthing. Eight days after 
arrival, a strike by officers on board the tugs also prevented berthing. Ten days 
after arrival, the vessel was able to berth. The charter allowed a total laytime 
("reversible laytime") of 72 hours for loading and discharging and at the loading 
port about 20 hours had already been used. The delay caused the owners to claim 
demurrage. 

Initially, the arbitrators found in favour of the charterers under cl. 6 of the 
charterparty. The reason was that the main cause of the delay was the restrictions 
imposed by the port authorities and the berth could not be reached on arrival 
because the vessel could not berth, not because the berth was unreachable. 

On appeal, the English Commercial Court held that the arbitrators' approach 
was incorrect. They had failed to give the words "reachable on arrival" their 
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ordinary meaning. This meaning was not restricted to a physical cause on which 
the charterers seemed to be relying. "Reachable" means "able to be reached". 
Therefore whether or not a clause may be unfair to charterers, it is what the 
charterparty states and the precise meaning of the words that is more important. 

The vessel was delayed from berthing for reasons which had no connection with 
congestion, the cause of delay in The Laura Pnma. Congestion is a physical cause. 
However, the judge declared that there should be no distinction between physical 
causes and non-physical causes. The latter will include prohibition of berthing by 
port authorities and strikes by tug crew. 

A second case in the same month, but before a different judge, concerned The 
Sea Queen, 1988, and the same charterparty form, with the same clauses. When 
the vessel arrived at the loading port (Mina a1 Ahmadi in Kuwait) there was a delay 
of about seven hours after arrival because of unavailability of tugs. When the tugs 
became available, bad weather prevented the berth for approximately another two 
days. The berth was also unoccupied during this delay period. Once again the 
arbitrators found in favour of the charterers, who had no control over the tugs, 
and once again the court held that the charterers bore the burden of delay under 
cl. 9. The judge said: 

". . . it is clear from the decision of the House of Lords in The Laura Prima . . . that cll. 
6 and 9 of the charter . . . must be read together; and that the word 'berth' in the last 
sentence of cl. 6 means a berth for the vessel reachable on her arrival designated or 
procured by the charterers in accordance with cl. 9 . . ." 

and, 

". . . it seems to me that the charterers have warranted in clear and simple words that 
there will be a berth which the vessel will be able to reach on her arrival-so that, if 
there is not, for whatever reason, then the charterers have failed to perform this part of 
their bargain." 

In The Kyzikos, 1989, the term "reachable on arrival" was also examined in 
relation to the availability of the berth on arrival and the possibility of giving a 
Notice of Readiness "whether in berth or not'' ("WIBON"). When the Kyzikos 
reached the discharging port the berth was available but fog prevented vessel 
movements. In the English High Court the owners could not establish that the 
charterers were in breach of their absolute obligation to nominate a berth which 
was always accessible. Following the definition given above, this can be con- 
sidered to cover also a berth which was reachable on arrival. When the case went to 
the Court of Appeal and to the House of Lords, the accessibility (or 
"reachability") of the berth was not in issue but only the phrase, "whether in berth 
or not". It was said in the House of Lords that this phrase (WIBON) ". . . should 
be interpreted as applying only to cases where a berth was not available and not to 
cases where a berth was available but unreachable by reason of bad weather . . .". 

Therefore, the unqualified meaning of the expression "reachable" (and 
"accessible") is still as was described in the High Court. It means that the berth is 
". . . capable of being approached in the sense of having unobstructed way or 
means of approach and the expression 'always accessible' was an adjectival 
description, descriptive of the berth, and meant only that the berth was capable of 
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being approached . . .". The meaning (and consequence) of the expression can 
therefore be modified by bad weather and other navigational risks. (See also 
Chapter 2.) 

Re-cap telex. (See Fixing letter.) This expression is an abbreviation for a "re- 
capitulation" message, where all the points raised during the negotiations that 
have been completed before the fixing of a ship on charter are gone over and 
summarised again. 

Ready berth clause. In a "berth charter" it is important to include a stipulation 
in a charterparty to the effect that the Notice of Readiness can be tendered (and 
laydays will begin to count) as soon as the vessel has arrived at the port of loading 
or discharge "whether in berth or not". It can happen in practice that a vessel for 
which no berth is available immediately after arrival is ordered by the port 
authorities to anchor outside the official port limits awaiting berth, in which case 
difficulties may arise if the charterer decides that the vessel is not an "arrived ship" 
and for this reason is prevented from tendering notice of readiness. (See also 
Arrived ship.) 

In order to protect shipowners' interests against delay which arises when ships 
have to wait for a berth at an anchorage inside or outside the commercial area of a 
port, BIMCO has suggested its members insist upon inclusion of the following 
"waiting for berth clause" (Code name: "Waitberth"): 

". . . if a suitable loading berth is not available on vessel's amval at or off the port, or so 
near thereto as she may be permitted to approach, the vessel shall be entitled to give 
notice of readiness on amval there with the effect that laytime counts as if she were in 
berth and in all respects ready for loading, provided that the master warrants that she 
is in fact ready in all respects for loading. Actual time occupied in moving from place 
of stoppage to loading berth not to count as laytime. If vessel after berthing is found 
not ready in all respects, vessel must re-tender under the charter party." 

Relet clause. (See also Sub-letting.) In the MULTIFORM voyage charterparty 
the Relet clause gives the charterers the option of sub-chartering the ship to others. 
However, the original charterers remain responsible to the owners under the 
"head charter". The clause states: 

"Charterers have the privilege of reletting all or part of this Charterparty to others, 
subject to Owners' approval, which shall not be unreasonable withheld, Charterers 
guaranteeing to the Owners the due fulfillment of this Charterparty." 

Rider clauses. Standard-form charterparties (see Appendix 1 for some of the 
forms widely used) have been used for a very long time and their use is recom- 
mended by shipowners' P. & I. Associations because they contain clauses that 
have generally been tested in courts when disputes have arisen. However, some 
standard-form documents may contain clauses that have not kept up to date with 
changes in the shipping business. An example is the New York Produce Exchange 
form, originally published in 1913; the present form is that which was last 
amended in 1946. Apart from derivations (such as the ASBATIME 198 1, which 
is much more modem) both shipowners and charterers may also want to amend 
standard terms and add terms which are specific to their own needs. The clauses in 
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which these added terms are contained are known as "Rider clauses". The phrase 
means a set of additional clauses which substitute or supplement clauses in the 
original document. 

The standard form is frequently treated like a "skeleton" for basic, funda- 
mental contractual responsibilities and rights and the Rider clauses which are 
added are like the "flesh'' of the contract. If a Rider clause conflicts with a printed 
clause it is considered that the Rider clause prevails. The reason for this is that a 
typed, Rider clause expresses the intention of the parties during the negotiations 
more clearly than the pre-printed clauses. However, in many fixtures, standard 
clauses are amended so excessively that the charterparty finally used bears little 
resemblance to the original standard form that was intended to be used. Some 
charterparties contain a clause stating that "Rider Clauses . . . as attached hereto 
are incorporated in the Charter", and then follow a "Rider of Suggested 
Additional Clauses" (ASBATIME) . 

In the GENCON 1976 voyage charterparty, space is provided for additional 
clauses covering special provisions, if agreed. The parties can then type into this 
space words such as "Rider Clauses Numbers 18 to 47 both inclusive, as attached 
hereto, are deemed to be fully incorporated in this Charterparty". (The standard- 
form GENCON charterparty contains 17 clauses.) Entire printed clauses in the 
document may then be deleted with a typed remark alongside the deletion: "See 
Clause." 

Rotation number. This is given to a ship by port authorities, especially by 
Customs authorities, to indicate the ship's tum to berth for loading and/or dis- 
charging. It is based on the ship's arrival and reporting by the master or agent to 
the port authorities. In chartering, the term would then be related to the clearance 
of the ship and whether the ship can give a Notice of Readiness. 

Round trip or Round voyage. A charter for a "round voyage'' may be a mixture 
of a time charter and a voyage charter (similar to a trip charter). The charterer 
may charter the ship from one delivery or loading place to a discharging port and 
back to the original place of delivery to the charterer. The freight rate would take 
into account the fact that the ship may have to be positioned at the original port in 
ballast. The two legs of the complete voyage may be known as the "outward" leg 
and the "homeward" leg, although in modem times the ship may never really visit 
its "home port" or port of registry. A report of a round voyage reads as follows: 

"Nova Spirit (69,000 tonnes dw, 14k on 28t, Liberia, built 1990) delivery Japan, 
Aug 10-20, trip via Australia, redelivery Japan, $8,500 per day. (Shinwa)" 

Running days or Consecutive days. These are days, used for laytime, which 
follow one immediately after another. 

S & P (Sale and Purchase). S & P brokers specialise in the sale and purchase of 
ships rather than in fixing ships to carry goods or for time charters. 

S.F. (Stowage Factor). This is a unit of measurement which indicates how much 
space (volume) a particular weight quantity of cargo will occupy in ships' cargo 
compartments. The stowage factor is not the actual cubic measurement of one 
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tonne of a commodity. The S.F. may be different from the actual cubic measure- 
ment of one tonne of the commodity because of the method of packing or nature 
of the commodity. The unit of measurement is usually given without any refer- 
ence to the units of volume or weight but these can sometimes be used. The S.F. is 
the ratio of volume to one unit of weight, for example, the number of cubic feet per 
ton or cubic metres per tonne. In modem days, with metrication, it is probably 
logical to use a S.F. based on cubic metres per tonne but in the shipping business it 
is difficult to change something people have been familiar with for many years. 
Therefore, while the S.F. of wheat in bulk may be said to vary between 1.25 and 
1.39 (cubic metres per tonne) which can be converted to 44.85 and 49.87 cubic 
feet per ton, shipping people still use the older numbers because these seem to be 
easier to express without decimals. Therefore the S.F. of a wheat cargo may be 
described as varying from 45 to 50. (See also Specific gravity for measurement 
units for liquid cargo.) 

S.G. See Specific gravity. 

Safe berth. This is a description of the specific place the charterer can send the 
ship for loading andlor discharging. It is commonly abbreviated to "S.B." for 
example, a fixture may be for the ship to load at "112 s.b. 1 safe port . . .". A safe 
berth is a berth which the ship can reach, remain at and depart from without being 
exposed to danger which cannot be avoided by good navigation and seamanship. 
Some abnormal, unforeseeable occurrence may remove any liability for the 
charterer if the vessel is harmed. Otherwise the charterer is responsible to order the 
ship to a safe berth. 

Safe port. A report of a fixture can indicate that the ship is fixed to load at " 112 s.b. 
112 s.p." in a certain range. This means that the charterer has the option to order 
the vessel to proceed to load at one or two safe berths in one or two safe ports 
within a named range of ports. 

In both time charters and voyage charters the charterer must order the ship to a 
"safe port" (unless circumstances, known to both the shipowner and the 
charterer, make the port unsafe). If the charterer sends the ship to a port and it is 
damaged there the charterer becomes liable to the shipowner if the port is not 
found to be a "safe port". Whether the port is "safe" for the purpose of the 
charterer's liability is usually decided by an arbitrator or a judge because a dispute 
may arise when the ship suffers damage at a place (or on the way to a place) to 
which the charterer sends it. The "safe" nature of a port is therefore determined in 
fact and in law and does not depend only on the mere opinion of well-informed 
people. Therefore "shipping men" accept what has been decided by judges as the 
"safe" nature of a port. The legal definition of a "safe port" by a judge in the case 
of The Eastern City, 1958, has become so classic that it is now the definition of a 
"Safe Port" in the Charterparty Laytime Definitions 1980. 

The definition is: 
". . . a port which, during the relevant period of time, the ship can reach, enter, remain 
at and depart from without, in the absence of some abnormal occurrence, being 
exposed to danger which cannot be avoided by good navigation and seamanship." 
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This definition became crucial in the above case which concerned 

meteorological safety. The ship was ordered to a port which had no shelter. A 
sudden, unpredictable, high wind could cause the ship to be damaged on some 
rocks near the anchorage off the port. It was decided that the port was not safe. 
This meteorological safety frequently features in the determination of "safe 
port". 

If the vessel is exposed to danger which can be avoided by good navigation and 
seamanship, the port may not be an "unsafe" port. This means that if the port is 
nominated early enough in the charter, the master (and owners) have an oppor- 
tunity to determine if good navigation and seamanship would not avoid that 
danger. If they still agree to take the vessel to that port, they may be considered to 
have accepted the charterer's nomination of the port. 

The port must also be physically and politically safe. This is a question of fact at 
the time the ship is ordered to a port when the obligation of the charterers arises. In 
The Evia  NO.^), 1982, the ship was ordered in March 1980 to discharge at 
Basrah, Iraq. The ship berthed on 20 August and completed discharge on 22 
September. However, on that very day war broke out between Iraq and Iran. The 
ship was trapped and the time charter was frustrated. It was held in the House of 
Lords that the charterers were not in breach of their obligation to employ the ship 
between "good and safe ports" because at the time they ordered the ship to Basrah 
the port was "prospectively" safe (that is, safe as far as could be foreseen). The 
lack of safety arose after the ship's amval. This was an unexpected, unforeseeable, 
sudden and abnormal occurrence. 

The "safe port warrantyy'-which is primarily an obligation of the charterer- 
must be correct only at the time the port is nominated. It  does not have to continue 
until the vessel leaves the port. Consequently, if there is some unexpected and 
abnormal event which occurs after the nomination, causing damage to the owner, 
the charterer would be free of liability. The Eastern City definition of a "safe port" 
was further explained in The Evia where it was said: 

"But if those characteristics are such as to make that port or place prospectively safe in 
this way, I cannot think that in spite of them, some unexpected and abnormal event 
thereafter suddenly occurs, which creates conditions of unsafety where conditions of 
safety have previously existed and as a result the ship is delayed, damaged or de- 
stroyed, that contractual promise extends to making the Charterer liable for any 
resulting loss or damage, physical or financial." 

For example, heavy swell affecting the sea conditions in a port would be foresee- 
able if it always occurred. If, however, unusual swell conditions occur because of 
an unforeseeable action of ocean currents, the charterer would not be liable. 
However, if the swell conditions existed at the time of entering into the charter, 
and the vessel was still ordered to that port whether or not reasonable enquiry had 
been made by the charterers or their agents, the safe port (or "safe berthJJ) warr- 
anty would be broken. 

If the port becomes unsafe during the voyage, the owners may divert the vessel 
to a safe port if the charterers do not. If the port is unsafe and it is not possible nor 
practicable to choose a substitute port, the charter may become frustrated. 

The courts apply other criteria to determine if a port is "safe". The ship must be 
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able to return from, or leave the port, without damage, given sufficient sea-room. 
Ordinary good navigation and seamanship is necessary to avoid damage. The port 
is not "safe" if more than this is required. 

Unreasonable delay in leaving a port because, for example, silting reduces the 
depth of water available for the ship, could cause the port to be unsafe. This silting 
occurred in the case of The Hermine, 1979, but the delay of 37 days was insufficient 
to frustrate the contract. Therefore the port was "safe". 

In The A. P. J. Pnti, 1987, the ship was on a voyage charter to one or two "safe 
berths" in one of three ports in Iran which was at war with Iraq. The charterers 
declared the port of Bandar Khomeini in the northern comer of the Persian Gulf, 
to be the discharging port. The charterparty did not specify that the discharging 
port was to be a "safe port". It did contain a "War clause" allowing the master to 
discontinue the voyage if the vessel was put into danger. While approaching 
Bandar Khomeini, the ship was struck by an Iraqi missile. 

The owners conceded that the charterer could not be considered to have im- 
pliedly guaranteed that the port would be safe. The circumstances of the fixture to 
a port in a country at war with another country could not justify the charterer's 
promising that the port would be safe. A judge in the case said: 

"There is no ground for implying a warranty that the port declared was prospectively 
safe because the omission of an express warranty may well have been deliberate . . ." 

The omission of an express clause in the charterparty stating that the ship was to 
discharge at " 112 safe berths, 1 safe port" could not be cured by extending the safe 
berth warranty to the approach to the port. 

During the vessel's stay at the port (and berth) it must lie always safely afloat, 
without touching the bottom as tidal effects reduce the depth of water. However, it 
can be expressly agreed by the shipowner that the ship can be sent to a port where it 
will be "Not always Afloat but Safely Aground" (NAABSA). 

Said to weigh. Under the Hague Rules or Hague-Visby Rules, the camers issue 
bills of lading showing either the quantity or weight, as the case may be, as 
furnished in writing by the shipper on the understanding that the camer is not 
bound to state or show in the bills of lading any quantity or weight which he has 
reasonable ground to suspect is not accurate or which he cannot reasonably check. 
In many cases, especially when bulk cargo is shipped under a charterparty, bills of 
lading stipulate "Said to weigh" whilst bills of lading under some charterparties 
stipulate "Weight, measure, quality and value unknown". This reflects the diffi- 
culty of weighing the cargo as loaded. 

The weight of the loaded bulk cargo can be estimated by an independent draft 
survey after allowing for bunkers, water, stores, provisions, spare parts, dunnage 
and the "ship's constant". While the qualification "said to weigh" or "weight 
unknown" may seem to give sufficient protection to shipowners as far as the 
quantity of cargo is concerned, the question of payment of freight may also be 
involved, particularly if freight is payable on bill of lading weight. If charterers are 
not prepared to make any alteration to the original weight, as shown in the bills of 
lading, the stipulation "signed under protest" should be included in the bills of 
lading before signing by the master. 
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Scale rates. A ship can be fixed to load at "scale rates". These are rates which are 
set by organisations which publish standard form charterparties after discussion 
with shipowners, shippers and consignees at the ports of loading and discharging. 
The scale rates also contain rates for demurrage. For example, a "slip" which is 
incorporated into the POLCOALVOY 1976 voyage charterparty for coal from 
Poland and which was amended so as to apply to all fixtures concluded on and 
after 1 April 1990, contains such loading and demurrage scales. For example, an 
extract from the scales is given below: 

Demurrage Scale 

Bill of Lading Quantity 
over 9,000 tons to 16,000 tons 

16,000 25,000 
25,000 35,000 

Daily Demurrage rate3 
US$ 4,800 

6,000 
6,500 

Loading Scale 

Daily Loading rates 
Bill of Lading Quantity Gdansk-Northern Port Swinoujscie 
over 9,000 tons to 25,000 tons 8,500 7,000 

25,000 35,000 1 1,000 10,000 
. . . and so on. 

Similar scales are found attached to other voyage charterparties especially those 
for bulk or neo-bulk commodities from the Soviet Union and the Baltic. 
Examples are: 

NUBALTWOOD 1973 charterparty for wood from the Baltic 
SOVCOAL 196211 987 for coal, coke and coaltar pitch from the 
U.S.S.R. 
SOVORECON 1987 for ores and ore concentrates from the U.S.S.R. 
MURMAPATIT 1987 for apatite ore and concentrates from Murmansk 

Loading and demurrage rates for the last three charterparties were amended 
and are applicable to fixtures from 1 January 1990. 

Scale rates provide a reasonable method of determining cargo handling rates 
and any consequent demurrage at both loading and discharging ports. 

Seaworthiness obligations. Under a contract to carry goods by sea, a shipowner 
has the obligation to provide a seaworthy ship. Under the common law this 
implied obligation is very strict ("absolute") and can exist not only at the time the 
charter is made and commences but also during the service provided by the 
owner. (See Implied terms.) 

An express clause in a contract such as in a charterparty can modify this obliga- 
tion. If international "rules" such as the "Hague Rules" or the "Hague-Visby 
Rules" are incorporated by a Paramount clause into the contract of carriage, the 
obligation is modified and somewhat reduced in its severity. The above Rules can 
also be incorporated into a contract of carriage by legislation such as the U.K.'s 
Camage of Goods by Sea Act 197 1 .  This Act makes it certain that the carrier of 
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goods is not bound bywan absolute warranty (or obligation) of seaworthiness. 
Section 3 of the Act states: 

"There shall not be implied in any contract for the carriage of goods by sea to which 
the Rules apply by virtue of this Act any absolute undertaking by the canier of the 
goods to provide a seaworthy ship." 

The Rules require the carrier who issues a bill of lading to exercise "due 
diligence" before and at the beginning of the voyage to make the ship seaworthy. 
After this time, the carrier may not become liable if the ship becomes unseaworthy. 

In a voyage charter the ship is required to be "tight, staunch and strong and in 
every way fit for the voyage" on its approach voyage to its port of loading. If 
nothing more is said the implied obligations of seaworthiness come into effect and 
the ship must be seaworthy throughout the chartered voyage. However if, as in 
MULTIFORM, the Paramount clause states that the Hague Visby Rules apply to 
the charterparty perhaps the obligation is for seaworthiness only on the approach 
voyage and before and at the beginning of the voyage. 

Under a time charter the ship must be seaworthy 

(a) when the charter is made (this appears in the description of the ship in the 
Preamble, ". . . and with hull, machinery and equipment in a thoroughly 
efficient state . . ."), 

(b) on delivery ("Vessel on her delivery to be ready to receive cargo with 
clean-swept holds and tight, staunch, strong and in every way fitted for 
the service . . ." also in the Preamble) and 

(c) during the period of the charter ". . . owners shall provide . . . and keep 
the vessel in a thoroughly efficient state in hull, machinery and equip- 
ment for and during the service." 

If the shipowner has obligations concerning seaworthiness, so does the charterer 
but in a different way. In a voyage charterparty a clause dealing with responsibility 
and procedures in the case of stevedore damage may place responsibility on the 
charterers if the stevedores are appointed and paid by the charterers and cause 
damage to the vessel. Such a clause could state: 

"Stevedore damage affecting the seaworthiness of the vessel shall be repaired by the 
Charterers at their expense in the port where the damage occurs and they are to 
compensate Owners at the demurrage rate for any time so used, over and above that 
required for cargo-handling purposes. 

Damage not affecting vessel's seaworthiness shall be for Charterers' account when 
actually repaired, but no compensation is to be paid to Owners for any time so used." 
(MULTIFORM) 

Charterers have yet another obligation connected with the seaworthiness of the 
vessel. This is contained in the "Seaworthy trim clause". (See below.) 

Seaworthy trim clause. If charterers have the option of discharging at two or 
more ports an appropriate clause in the charterparty can state: 

"If ordered to load or discharge at two berths and/or ports, the vessel is to be left in 
seaworthy trim to the Master's satisfaction for the passage between such berths and/or 
ports at Charterers' expense. Time used for placing the vessel in seaworthy trim shall 
count as laytime or time on demurrage." (MULTIFORM) 
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If the charterers intend to send the ship to more than one port of discharge, the 

master must be appropriately advised before or at the time of loading so that he 
can arrange the stowage of cargo in such a way as to maintain seaworthiness after 
discharging at the first port without having to take any risks. 

The "expense" for the charterers includes expenses incurred by the owner to 
shift, transfer or secure the cargo within the ship. However, the charterer is not 
normally liable for any delay. It may also include the requirement to secure part of 
the ship's cargo, for example, by loaded bags, if the cargo is grain, to prevent the 
cargo from shifting while the ship is at sea and causing the ship to be placed in 
danger. 

The word "trim" refers to the difference in draughts at the forward and after 
ends of the vessel. Normally, ships can navigate safely and efficiently with a slight 
"trim by the stem" ("after draught" greater than the "forward draught") or on 
"even keel" (same forward and after draughts.) The expression "seaworthy trim" 
means that the ship must be in suitable trim to meet navigational perils between 
ports. 

SHEX and SHINC. These abbreviations apply to the manner in which laytime is 
calculated and accounted for. (See Chapter 2 on "Laytime and Timesheets".) 
The first means "Sundays and Holidays excepted". This is one of the exceptions 
to laytime. The second means "Sundays and Holidays included" in the laytime 
allowed to the charterer. This is less advantageous to him than the first. 

Shipping pool. See Consortium. 

S.O.F. (Statement of facts). See Chapter 2. 

Specific gravity. When describing this measurement unit of a cargo, liquid cargo 
is measured in "S.G." or "Specific gravity". This is the reverse of S.F., being the 
mass (or "weight") of one unit of volume of the liquid expressed as a ratio to the 
mass per unit volume of pure water. S.G. has no units and is simply a number. For 
example, the corrected S.G. of one type of crude oil can be expressed as 0.835. 
This means that it would also weigh 0.835 tonnes per cubic metre. The word 
"corrected" refers to the difference between the density as measured at the exist- 
ing temperature and that of the oil measured at a standard temperature. (See also 
S.F. for measurement units for dry cargo.) 

Spot. This is a common term used for a vessel which can commence loading 
immediately after the charter has been fixed. Consequently the vessel must have 
arrived at her loading port. This expression is also used in connection with cargo 
which is available for immediate loading. 

Spot market. When a shipowner or vessel operator wishes to use the vessel for 
tramping services, on voyage charters only, he is said to offer his ship on the spot 
market. The ship is available in competition with others and the ship can be placed 
in a certain "spot" or position at short notice. The competition may cause the 
charter of the ship to be fixed at a lower rate than the average freight rates for the 
particular service for which the vessel is being offered. In general, the expression 
"spot business" refers to business opportunities sought outside the general and 
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usual business activities, usually for discounted prices, perhaps because of severe 
competition for the same business. No long-term contracts are contemplated on 
the spot market. 

SSW. This is an abbreviation for "Summer Salt Water" and refers to the draught of 
the ship when it is loaded to its summer loadline in salt water, that is, in the open sea. 
The summer draught is the maximum draught to which the ship can be loaded 
depending on the "freeboards" and "loadlines" assigned to it by the assigning 
authorities. 

Stevedore clause. A clause in a voyage charterparty may provide for the appoint- 
ment and payment of the stevedores who carry out cargo handling. In particular, 
if the ship is fixed on terms which are not "liner terms" or "gross terms" the 
charterer or shipper may be responsible for the loading, stowing, trimming and 
securing of the cargo. An appropriate clause could state that: 

"Stevedores at loading and discharging ports are to be appointed and paid by 
Charterers. The stevedores shall be deemed to be the servants of the Owners and shall 
work under the s u p e ~ s i o n  of the master." 

This clause makes it clear that although the stevedores are appointed and paid by 
the charterers, any problems caused during the loading and discharging opera- 
tions, such as loss or damage to the cargo, will be the fault of the shipowners, 
through the master. This liability for loss or damage to the cargo is called "vicari- 
ous liability". In a time charter, the charterers are responsible for loading and 
discharging and will appoint the stevedores in any case. However, even in a time 
charter the master (and owners) are responsible to supervise the manner in which 
the cargo is handled, but only for reasons of safety. 

Stevedore damage clause. In a voyage charter the stevedores may be appointed 
and paid by the charterer. The responsibility and liability for any damage to the 
ship will fall upon the charterer. However, this responsibility and any liability 
arises only after the master follows a procedure described in the "Stevedore 
damage clause". The effect of such a clause can vary from making the charterer 
liable in any case to excluding any liability if a very strict (and perhaps impossible) 
procedure is not followed. The effect can also state the amount of liability and this 
can vary considerably, depending on the bargaining strength of the charterer 
during the negotiations for the fixture. An example of a Stevedore damage clause 
is found in the MULTIFORM voyage charterparty: 

"Stevedore damage to the vessel shall be for Charterers' account subject to the follow- 
ing conditions:- 

At the time of the occurrence the Master is to notify the Charterers by tele- 
communication the details of the stevedore damage in the case of damage 
discoverable by the exercise of due diligence and otherwise on discovery thereof, 
but in no case later than completion of discharge of the cargo, failing which any 
claim shall be deemed to be waived. 

Furthermore, immediately visible damage occurs the Master shall place the 
stevedores on notice in writing holding them responsible, and endeavour to 
obtain their acknowledgement of liability therefor. 

Stevedore damage affecting the seaworthiness of the vessel shall be repaired 
by the Charterers at their expense in the port where the damage occurs . . . 
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Damage not affecting the vessel's seaworthiness shall be for Charterers' 

account when actually repaired, but no compensation is to be paid for any time 
so used." 

(See also Seaworthiness obligations.) 
The clause is meant to protect the charterer to some extent by preventing 

liability for damage not evidently done by the stevedores during the particular 
voyage charter. Such a clause will prevent an owner from making a claim against 
the charterer for damage done at a time previous to the time during which the ship 
was under charter. 

While the clause requires the master to endeavour to obtain the stevedores' 
acknowledgement of liability for the damage, in practice this seldom happens. If 
the clause does not specify that the master must "endeavour" (or "attempt") to 
obtain the stevedores' acknowledgement of liability for vessel damage, then the 
charterer's liability comes into operation only if the stevedores actually admit 
responsibility for the damage. 

In a time charter, for example, under the New York Produce Exchange form, 
the "Employment clause" requires the master to "supervise" the cargo handling 
but this is for the purposes of safety. Therefore, if the vessel is damaged by 
stevedores during the cargo handling operations, failure to supervise adequately 
may reduce or even exclude a charterer's liability for damage. 

In a case concerning a time charter, The Argonaut, 1985, the ship's tanktops 
(bottoms of the cargo holds) were damaged by the stevedores' unsafe working 
practices at two discharge ports. The Employment clause in the charterparty had 
been amended to include the words "and responsibility" after the word "super- 
vision" (". . . Charterers are to load, stow and trim the cargo at their expense 
under the supervision of the Captain . . ."). It was held by the court that the 
addition of the words transferred liability from the charterer to the owner for all 
operations in the Employment clause, if there was no intervention by the 
charterer. This covered responsibility for damage to the ship caused by bad work- 
ing practices of the stevedores. 

A Stevedore damage clause can be added to a New York Produce Exchange 
form as a "Rider clause". This is done in ASBATIME, and is very similar to that 
in MULTIFORM. 

Stowage factor. This is the volume occupied by one unit of mass (weight) when 
stowed in a cargo space. (See S.F.) 

Stowage factor warranty. When a ship is chartered to load a "full and complete 
cargo" or a "MinIMax" quantity, the owner is interested in the actual quantity 
being loaded by the charterer, especially if his freight revenue is based on the 
quantity. One method of calculating the possible freight is to base the tonnage to 
be loaded on the volume available for the cargo. This is done by using the stowage 
factor that a charterer can be required to give. If the cargo is described as "stowing 
about 55 cubic feet" and the voyage charter is for, say 50,000 tonnes 10 per cent 
MOLOO, the owner will be able to calculate the weight he should advise the 
master to load basing the calculation on the "warranted stowage factor" given by 
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the charterer, the master having given an appropriate Notice of Readiness stating 
the quantity he is prepared to load. 

If the cargo fills the cargo compartment despite careful trimming and stowage, 
but the vessel does not reach the expected draught, the S.F. is obviously greater 
than that stated (warranted) by the charterer. The shipowner can claim 
deadfreight from the charterer because of a possible loss of freight based on 
tonnage loaded. The deadfreight would be similar to damages or compensation 
for "misrepresentation" by the charterer. (See Misrepresentation.) 

A dispute could also arise if the circumstances were reversed and the S.F. was 
lower than that represented by the charterer. This occurred in a case which came 
before arbitrators in London in 1989. The owners of a small ship alleged that the 
S.F. was only 5 1 when the charterers had represented the cargo as being "about" 
54/55. The owners claimed that there was a breach of the voyage charter because 
the cargo had not filled the cargo spaces. Owing to this, the ship would be unsafe at 
sea because one hold had slack space at the top of the bulk grain. (Slack grain can 
shift because of a vessel's movement in a seaway, thus affecting the ship's 
stability.) This cargo had to be secured by bagged grain; the securing was time 
consuming and expensive. 

The arbitrators decided that the charterers were liable for not providing cargo of 
the promised stowage factor. Had the owners known the actual S.F. they would 
have required the cargo to be loaded in such a manner as to safeguard the vessel's 
stability. The owners were able to obtain damages. 

Strike clause. A "strike" is a general, unified ("concerted") refusal by workmen 
to work because of some alleged grievance, for example, a claim for higher wages 
or better conditions. This seems to be a simple definition when it comes to decide 
whether the owner or the charterer bears the risk of loss of time because of a 
"strike". However, the word has also been held by courts to include situations 
where workmen, who do not have a specific grievance, refuse to work because they 
wish to support other workmen who do have a definite grievance (the "sympathe- 
tic strike" or the "general strike"). The meaning of the word becomes important 
in relation to chartering when a dispute arises between the shipowner and the 
charterer because of the delay that is caused by workers' refusal to work. 
Charterparties, especially for voyage charters, normally have a clause excluding 
liability for time lost through "strikes". If time is lost an arbitrator or judge may 
have to decide whether the circumstances of the delay come within the meaning of 
the word. 

For example, a charterparty may state that laytime does not count during "time 
lost through strikes". If a strike is called by one group of workers (for instance, 
stevedores) in support of another group (for instance, miners), the laytime may be 
considered not to count against the charterer because the strike was a "sympathe- 
tic" one. This result may occur even if the former group have no grievances 
against their own employers, or against the shipowners, charterers or receivers of 
the cargo. 

Another meaning of the word "strike" covers the "go-slow" or "work-to-rule" 
tactic by workers where workers refuse to work longer hours than are customary 
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because they have some unsatisfied claim against their employers. For example, if 
crane drivers refuse to work on night-shifts, their refusal can be considered to be a 
"strike" and time lost may not be counted as laytime. This can be termed a 
"partial strike". 

While the word has been defined variously by courts to cover loss of time 
because of refusal to work owing to a labour dispute, it does not include dismissals 
of workers in order to reduce expenses, nor when workers leave their jobs because 
of fear of disease. Also, it will not include a stoppage of work which occurs because 
of some external event, such as a bomb scare or some suspicion of danger. 

If the clause in the charterparty excludes liability for "any consequences of a 
strike", this can cover time lost by congestion in a port caused by a strike and 
continuing after the strike has been called off. The "General Strike Clause" in the 
GENCON voyage charterparty specifies that "Neither the Charterers nor 
Owners shall be responsible for the consequences of any strikes or lock-outs 
preventing or delaying the fulfillment of any obligations under . . ." the charter. 

The GENCON General strike clause has wide implications of "strike", and is 
generally protective for the shipowner. 

Before the vessel amves at the loading port, the owners and/or the master can 
ask the Charterers to declare whether time lost by strikes at the port will not be 
excepted from laytime allowed. If the charterer does not so declare within 24 
hours, the owners have the option of cancelling the voyage charter. (See "Frus- 
tration".) If the ship is partly loaded already, the owner must continue with the 
voyage for freight on the cargo already loaded but has the option to complete with 
other cargo. If discharge of the cargo is likely to be delayed by a strike which has 
not been settled within 48 hours, the receivers have the option of keeping the vessel 
waiting on payment of half the demurrage rate. Alternatively, the receivers can 
order the ship to another port within 48 hours after the owner andlor the master 
have advised the receivers of the strike conditions at the original port. If the 
distance to the substitute port is more than 100 miles greater than the distance to 
the original port the owners are entitled to a proportional increase in freight. 

Different charterparties contain different strike clauses and their effect differs 
on time lost. Owners and their shipbrokers should be aware of the risk of losing 
time (and money) by agreeing to the charterer's insistence on certain strike 
clauses, such as the CENTROCON Strike clause. 

All parties should compare these strike clauses in different charterparties for 
advantages and disadvantages before furing the vessel. For example, GENCON 
refers to "strikes and lockouts" only, whereas C(Ore)7 protects the charterer 
from liability for time lost by many events. In AMWELSH the cause of delay is 
qualified by "whatsoever". This word has a very wide meaning and can offer 
open-ended benefits to the charterer. 

Strike clauses are also found in time charters. For example in the BALTIME 
charterparty it is specified that ". . . Owners not to be liable for loss or damage 
arising or resulting from strikes . . . of labour (including the Master, Officers and 
Crew) whether partial or general . . .". "Loss" can also include financial loss to 
the charterer. Therefore it would seem that, unless some other "off-hire event" 
occurs, the charterer remains responsible to pay hire. In the New York Produce 
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Exchange form "Off-hire" clause, the ship can become off-hire because of "defi- 
ciency of men" but refusal by men on board the ship, if there is a sufficient 
number, is a "strike" and the strike provisions prevail over the off-hire provisions. 
(See also Off-hire clause.) 

However, under American law the position seems to be dependent on the actual 
words in the charterparty. In the U.S. case of The Marilena, 1969, the Off-hire 
clause contained the off-hire circumstances as including ". . . deficiency of men 
including but not limited to strikes . . .". The crew went on strike. This was held 
to be a "deficiency" and the ship became off-hire. A Strike clause is a "general 
protective clause". (See also Protective clauses and Strikes and Lockouts in 
Chapter 2.) 

Sub-charter. This is a charter in a "chain" of charters where one party, the 
"head charterer" uses the provisions of a "sub-let" or "relet" clause to charter the 
ship to another charterer. The head charterer remains responsible for fulfillment 
of the contract between him and the owner. In a sub-charter situation, the original 
charterer can appear to the sub-charterer to be the "owner" and is referred to as 
the "disponent owner". 

Subjects. When a contract is being negotiated, offers are made by one side and 
the unconditional acceptance of these offers by the other side creates an "agree- 
ment". If other elements of the contract are established, the agreement becomes 
an enforceable "contract". Therefore, a conditional acceptance does not form an 
agreement for the simple reason that what one party offers is not acceptable to the 
other in the terms the original offer is being made and therefore there is no 
common or mutual understanding of the terms being negotiated. If this is missing, 
there is no agreement. 

When one side to a negotiation for a charter seems to "accept" the terms offered 
by the other side but the acceptance is "subject" to other conditions, the accept- 
ance is conditional. During very preliminary negotiations the phrase "subject to 
contract" may be used and this indicates that the parties have informally agreed to 
general issues and have yet to make a formal, probably written, contract. The 
early agreement is only provisional. Because there is no firm contract, either side 
has the advantage of being able to escape from any "obligations'' because these 
have not yet come into existence and are not yet legally binding. 

Either side to a charter can impose conditions, in some cases designed to 
increase that side's bargaining strength or to give that side flexibility to look 
elsewhere for a better deal or, simply, as a delaying tactic. For example, a charterer 
can use a "subject stem" to look around for a ship at a lower freight or hire rate. 
Under English law, a "subject" condition makes the entire agreement invalid. 
Under American law, if the main terms have been agreed but other procedural 
details have yet to be agreed (and the charter is subject to the agreement on these 
latter details) the contract is considered to be enforceable. 

A "subject" condition during negotiations may be considered to be a condition 
that precedes a firm contract; if it is not complied with, the contract does not come 
into existence. The nature of the event to which the final agreement is subject is 
important; if the event is only of minor importance, the agreement may be 
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considered to be binding on the substantial (main) or essential terms. This seems 
to be the American approach. 

The negotiations and fixing of a ship occupy two stages. First, the main terms 
are agreed, such as the cargo, the freight, the ports of loading and discharging, the 
loading and discharging rates and the charterparty form to be used. After this has 
taken place, other details still require to be agreed, for example, whether or not the 
ship is to be provided with an "ITF Blue Certificate". In some trades this can be 
one of the main terms. 

"Subjects" can restrict the enforceability of a charter. Because many "sub- 
jects" affect the shipowner, BIMCO often warns against misuse by charterers of 
"subjects". Charterers can use "subjects" to their advantage in many ways, 
especially in poor freight markets. Explanations of various "subjects" are given 
below, but it is worthwhile being aware of owners' concerns with charterers' 
misuse of "subjects". 

BIMCO recommends certain principles to be observed in chartering and 
shipbroking practice when "subjects" are used. Generally, it is recommended that 
"subjects . . ." should be clearly stipulated and limited by the parties seeking to 
impose them. Indeed, especially in view of the different approach by American 
courts, it is better to agree to a ship being fixed subject to precisely specified 
"details" because then the main terms could form the basis of an enforceable 
contract. 

In practical chartering it should be realised that the party imposing a "subject" 
restriction or qualification may be doing it for his own bargaining benefit, so as not 
to be bound by a firm contract. 

Subject approval of relevant authority. This affects the enforceability of a 
charter if the ship's certification and cargo handling capabilities are required to 
meet with official approval. For example, if a vessel is not provided with a valid 
"document of authorisation" it may not be allowed to load grain and the charter 
may depend on permission being granted to load. 

Subject details. (Also Subject to details and abbreviated to Sub details.) This is 
one area of the law where American practice is very different from English practice 
and an area where considerable difficulty and complexity arise. Therefore some 
analysis will be offered. 

What usually happens is that the parties may carry on negotiations and after 
offers, counter-offers and "acceptances" have been made, the parties may con- 
sider that the charter is fixed in principle. They may have agreed on the use of a 
standard form but specify that the charter is "subject to details". Clearly, this 
indicates that the parties are not yet certain about what is to go into the 
charterparty. Indeed, the final form of the charterparty is not yet agreed which 
means that either side can put in any terms he may choose later. Neither side is 
prepared to accept this situation, which would allow the other side considerable 
freedom. Moreover, such an expression allows either side to withdraw if they are 
not convinced of the advantages for them. 

In the English case of The Junior K, 1988, the owners considered that there was 
a voyage charter and the charterers contended that there was no firm fixture. The 
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standard-form charterparty was the GENCON. After the negotiations, during 
which all the essential terms had been agreed, the owner's shipbroker sent a 
"re-cap telex" to the other side stating that the fixture was confirmed ". . . sub dets 
GENCON CP . . .". The judge decided that there was no binding contract. He 
said: 

"It is plain that the parties had in mind a contract on the Gencon form but that they 
had not yet considered the details of it. By the expression, 'subject to details of the 
Gencon Charterparty' the owners made clear that they did not wish to commit them- 
selves contractually until negotiations had taken place about the details of the 
charterparty. . . . It does not follow that the owners were willing to accept all the 
detailed provisions of the standard form document. . . . Against this background it 
seems to be clear that the stipulation 'subject to details of the Gencon Charterparty' 
conveys that the fixture is conditional upon agreement being reached on the details of 
the Gencon form, which had not yet been discussed." 

Under American law, the details are considered to be "second-level" informa- 
tion that is necessary only to "fill in the blanks" of the firm agreement. In one case, 
Pollux Marine v. Louis Dreyfus, 1978, an owner's shipbroker made a firm offer of 
a ship to a charterer's agent. The charterer made a counter offer which included a 
requirement that the vessel should have a Greek flag with "ITF in order . . . sub 
details pro forma . . .". (See Blue Certificate, Boycott clause and ITF 
clause.) The negotiations continued, the charterer later requiring the ship to 
have a "Boycott clause". This provides that if the ship is delayed because of ITF  
action against it, the ship would be off-hire during the period of delay. The owner 
did not agree to the inclusion of such a clause. Three days after the negotiations 
commenced, it was considered that there was a fixture on all the main terms and a 
"fixture re-cap" was sent by the charterer's agent to the charterer. The re-cap 
telex stated ". . . We confirm having fixed the foll with you today subject details 
. . . and provided that the Owners warrant that on delivery vessel will be Greek 
Flag Vessel, crew will be of Greek Nationality and vessel's crew will be members of 
the Greek Collective Agreement . . .". (It was felt that Greek flag, crew and 
collective agreement would avoid any ITF action against the ship.) There was still 
no firm agreement on the ITF clause and the Boycott clause. 

The offers and counter-offers and negotiations continued for another three 
days, when the negotiations came to an end because of the lack of agreement on 
these two issues. Two days later the owner's shipbroker offered the ship again, this 
time with a Boycott clause. The charterer responded that the new offer was too 
late as they had fixed other tonnage. 

It was decided by the arbitrators that when the two parties had agreed on all the 
essential terms there was a binding fixture. The "subject details'' did not create a 
condition that had to be fulfilled (a "condition precedent") before the agreement 
became finalised and the charterer was unable to revoke the main terms because 
some mere formalities had to be agreed. 

American law thus seems to consider that when the terms which are central to 
the charter are agreed the remainder of negotiations concerns formalities. For 
example, in Great Circle Lines v. Matheson, 198 1, main terms were agreed and a 
"fixture re-cap'' was sent, subject to details. The "details" wanted by the 
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shipowner included a change of forum for arbitration from New York (under the 
agreed New York Produce Exchange form) to London. (See Arbitration clause 
and Forum clause.) The courts decided that because a binding contract 
already existed, the owner could not insist on changes in its terms. 

Therefore it is within the court's discretion to decide the distinction between 
"main terms" and "details" or mere formalities. This may cause problems 
because, for example, one court may decide that fuel, speed, and other similar 
"details" are not central to the charter, whereas another court may consider these 
are of crucial importance. In the American system, the "details" are not crucial to 
the performance of the charter while the "main terms" are. There, the courts may 
decide the fixture is firm as soon as the main terms are agreed. Under the English 
system, the contract will be enforceable only if the outstanding items are of no 
significance whatsoever. 

Subject financing. This qualification can be used by a charterer to indicate that 
he is attempting to finance a transaction for which he needs a ship, for example, he 
wishes to purchase a quantity of bulk cargo such as sugar, and needs a ship to 
transport it. It can also be used by a purchaser of a ship before confirming that he 
can complete the purchase. 

Subject managers' approval. For the shipowner this can be a somewhat 
troublesome qualification because it indicates that the charterer's negotiator has 
to refer all the issues to a third party to make a final decision. The uncertainty for 
the owner is considerable. A similar qualification used by a charterer is "subject to 
Board's approval" where the Board of Directors of the company which wants to 
charter the vessel has to decide and it can take considerable time before the Board 
meets. When a shipbroker uses these in an offer, it could also indicate that perhaps 
he does not have his principals' authority to negotiate. 

Subject open. BIMCO recommends that: 
"The restriction 'subject open' or 'subject unfixed' can only apply when a vessel or 
a cargo is already under offer, once only, for a limited time, and the 'subject open' 
offer must be made with the same time limit. No extension can be granted, no further 
negotiation can take place until the time limit has expired or until both offers have 
been answered." 

When an owner's shipbroker offers "subject open" he is telling the charterer's 
agent that other negotiations are taking place for the vessel. If the charterer needs 
vessels urgently he may still consider fixing on these terms and may counter-offer 
to the owner's broker. This restriction can certainly work to the owner's benefit, 
especially if his shipbroker is not very ethical (see Professional ethics). The 
phrase is also sometimes referred to as "subject free", meaning that the shipowner 
is offering the ship and an acceptance by the charterer will depend on its not being 
fixed with another charterer with whom negotiations are being carried out. 

Subject owners' approval of charterers. If "subject to Board approval" tends 
to favour the charterer, this restriction certainly favours the shipowner. It is used 
especially when the charterer proposed by the shipbroker is unknown to the ship- 
owner and the latter wants to run a check on the charterer, perhaps through 
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BIMCO, which offers an excellent "Reference Register Circular" service to its 
owner members, listing parties who default on payments, for example, charter 
hire or freight. The owner may well require a guarantee from a first-class bank, to 
the owner's approval, before dealing with the proposed charterer. 

Subject receivers' approval. This is an unusual restriction and can make the 
charter dependent on the cargo receiver's approval of the ship in the discharging 
port. The ship can fail to obtain the receiver's unconditional approval for many 
reasons, including the flag of registry and the cargo handling equipment. It can 
take quite a long time to obtain the receiver's approval at the time of negotiating a 
fixture. 

Subject shippers' approval. Like the previous restriction, this is also a "con- 
dition precedent" which can cause the fixture to fail to be binding if the shippers 
do not accept the ship to load the cargo. Again, also like the previous restriction, 
this can require a third party's approval before a charter between the owner and 
the charterer becomes binding. 

Subject stem. Normally, the "stem" of a vessel is the forward end of the hull. 
The word can also refer to the vessel's keeping sufficient speed just so as to 
counteract tidal flow. However, in the context of cargo operations and chartering, 
the word refers to the quantity and availability of cargo proposed to be loaded. 
The original reason for "stem" was related to the mines being able to supply 
cargoes of coal so that the ship could be loaded within the agreed laytime in the 
charterparty. The fixture became firm when the charterers were certain that the 
mines and shippers could supply the coal without delay beyond the laytime 
allowed. 

In modem chartering, a charterer may fix the ship "subject stem", supposedly 
indicating that the cargo quantity and available dates are still to be decided, but in 
fact this could be a deception while he is looking elsewhere for a cheaper ship. The 
unethical and unscrupulous charterer could fix several vessels simultaneously 
using "subject stem" and then approve the cheapest. Alternatively, they can fix 
the ship "subject stem" but their own vessel is available, yet they are searching 
around for a good charter for their own vessel. If they do not obtain one their own 
vessel can then carry the cargo. 

Because this restriction is used unethically in the shipping world, BIMCO 
recommends that certain principles and cautions, such as the owner's imposing a 
time limit, should be followed: 

"The restriction 'subject stem' can only apply to shippers' and/or suppliers' agree- 
ment to make a cargo available for specified dates, to the exclusion of any other 
meaning. In case of stem not granted as required, no other ship can be fixed by 
Charterers before the one initially fixed 'subject stem' has received the first refusal to 
accept the amended dates and/or quantity, provided they are reasonably near." 

Despite the unethical and unprofessional practices when this phrase is misused 
in chartering, in the coal trades and in other trades where mined cargo is to be 
loaded, such as ore, the phrase is generally correctly used in its original sense. 
Fixtures of vessels for full bulk cargoes, such as coal, are frequently reported 
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"subject to stem", which implies that the coal supplies and charterers have still to 
arrange delivery of the parcel of coal in the laydays agreed upon. As soon as a 
"stem" has been arranged, the date on which loading is to commence is called 
"stemdate". Laydays also count from the "stemdate" on the understanding, of 
course, thevessel is actually ready to load and notice of readiness has been 
tendered and accepted. 

If loading operations can be started immediately after arrival, the term "free 
stem" applies. 

When there is a chance of misuse of the phrase, and also in a good market, the 
owners should impose a short time limit for the charterer to reply, perhaps within 
the same day or within a specified number of hours. 

Subject to contract. In this situation, a formal contract has yet to be signed. 
However, the main provisions have probably been agreed during negotiations. An 
agreement which is subject to a formal contract is only a provisional agreement 
and is not at all binding. The question of "main terms" and ccdetails" does not 
arise. The provisional agreement indicates that each party seems to have the same 
ideas but the agreement itself is only one step in the negotiations for a firm 
contract. It seems that each party has no intention to be bound until the final 
contract has been signed. However, in one shipping case, HowardMan'ne v. Ogden, 
1978, the words "subject . . . to charterparty . . ." justified a contract coming 
into existence, despite no charterparty having been signed. The reason was that 
the barges which were the subject of the charter were delivered, although they were 
then found to be unsuitable. 

Subject to drydocking. This would possibly be used by a charterer in the 
negotiations for a time charter in order to establish that a ship would be allowed to 
be drydocked by the owner but would be off-hire during the docking period. (See 
Off-hire.) 

Subject to Government permission. This is another example, similar to "sub- 
ject to shippers' approval", for a party other than the two negotiating parties, the 
owner and the charterer, influencing whether the parties can enter into the 
charter. This restriction could find its way into negotiations for a vessel when the 
possible charterer is in a developing country, under the control of the appropriate 
government authority. Such charterers can use such qualifications to get out of a 
charter because the shipowner has little opportunity of influencing matters in the 
country unless he is prepared to spend a considerable sum of money in estab- 
lishing contacts with the right people. 

Subject to insurance. This is one restriction in a charterparty that is not really 
relevant to the making of the formal contract in the same way that the other 
"subjects" are. It is a clause in a charterparty that may provide for payment of 
advance freight "subject to insurance". When a ship carries cargo freight is only 
payable when the cargo is delivered, unless otherwise expressed in the 
charterparty. If advance freight is paid, the loss of the ship and/or the cargo can 
cause the freight to be at risk. This risk can be insured. If the shipowner insures the 
risk, he can pass the benefit of the insurance to the cargo owner who then pays 
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advance freight less the insurance charges. This clause then gives the cargo owner 
or charterer a deduction from the advance freight payable. 

Subject to signing charterparty. This expression is similar to "subject to con- 
tract". The formal document has not been signed (or "executed") and the entire 
contract and its terms are held in abeyance until the signing. 

Subject to strike and lockout clause. In a simila; manner to "subject to dry- 
docking clause", this qualification indicates that the parties are in agreement to all 
the terms provided one party accepts the wording of a clause setting out the rights 
and responsibilities of the parties should the event mentioned take place. Indeed, 
there are many clauses in a charterparty, some printed and some as "Rider 
clauses", which may be given importance during the negotiations, for example, 
the ITF  and the "boycott clause" in the case of Pollux v. Louis Dreyfus, 1978. (See 
"subject details", above.) Clauses referring to specific situations can either be 
main terms or "details". 

Subject to . . . Many other examples can be cited of the use of "subjects" and 
both owners and charterers and their middlemen, the shipbrokers, do have con- 
siderable imagination to invent and introduce new situations which are meant to 
influence the enforceability of a time charter or a voyage charter. Further 
examples, which have been the source of dispute between the owner and charterer 
and which are somewhat self-explanatory, are "subject to superficial inspection", 
"subject to survey" (used in a contract for sale of a ship and held by a court to 
prevent any binding contract for the sale) and "subject to war risks clause". 

Subject to licence being granted. This term is used in negotiations as regards 
the chartering of a vessel at a time when owners are not free to commit their vessel 
for a certain employment without having obtained the approval of competent 
authorities. Consequently, a charterparty issued under such condition is not 
effective until such licence has been definitely granted. 

Subject unfixed. See Subject open. 

Sub-letting. It is customary to stipulate in a time or voyage charterparty that 
charterers have the right of sub-letting the whole or part of the vessel on the 
understanding, however, that they remain responsible to the shipowners for the 
due fulfillment of the original charterparty. 

In the case of a voyage charterparty, sub-letting will probably take the form of 
booking other cargo by charterers. (See also Relet clause.) 

Substitute. (E.g. "mvlss '. . . . . .' or substitute".) Such a term in a charterparty 
entitles the owners to replace the original vessel by another ship for the fulfillment 
of the charter. Obviously, the substituting vessel must have a cargo capacity 
enabling her to meet the contractual commitments made and must be in other 
respects similar to the vessel she replaces, including her class for insurance and, of 
course, must be in a position to load within the charterparty dates. 

If the charterparty refers to a named vessel omitting "or substitute", ship- 
owners cannot replace her by another vessel without the charterer's consent. 
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It is worth noting that the stipulation "or substitute" places an obligation on the 

owners, until they have made their declaration, of providing a vessel to fulfill the 
charterparty, even should the vessel which they are considering to use be incap- 
acitated or unavailable. 

Sundays and Holidays excepted and Sundays and Holidays included. See 
SHEX and SHINC. 

Supercargo. When taking a vessel on charter, it can be a practice for charterers to 
reserve the right to keep on board at any time and for any length of time a 
"supercargo", at their own expense, for the duration of the time charter. The 
supercargo is a person representing the charterers and is on board to supervise the 
cargo operations. The owners are to provide food for the supercargo-usually at 
an agreed rate-and to provide officer's accommodation free of charge. In par- 
ticular, liner companies which have to resort to chartering a tramp vessel for one of 
their regular sailings, may avail themselves of this right. It is evident that the 
presence of one of the company's experienced officers, who is fully conversant 
with all the "ins and outs" of the trade in question, may result in a considerable 
saving. Local knowledge of the conditions prevailing in the ports of call is also 
essential. 

In general, it is up to the supercargo to see to it that the charterers' interests are 
duly protected, without in any way interfering with the management of the vessel. 
The responsibility for careful stowage and handling of cargo still remains with the 
master of the chartered vessel. 

SWAD (Salt water arrival draught). This is a description of a vessel's draught in 
salt water when it amves at a port where the water density is that of salt water, that 
is 1025 kilograms per cubic metre. This expression differs from "Fresh water 
amval draught" (FWAD) and an intermediate water density draught, "Brackish 
water amval draught" (BWAD). In a charterparty the description of the vessel 
usually relates to its draught in salt water unless it is to trade in waters where the 
density is other than that of salt water. 

TIC. See Time charter. 

Tallying. This is the recording of cargo coming into and going out of a ship (or 
warehouse, or container.) Tallying is camed out by persons who may be part of 
the stevedore company staff or independent and who are known as "tally clerks". 
Tally clerks issue documents known as "tally clerks' receipts". In the New York 
Produce Exchange form of time charter, the "employment clause" states that the 
master, or the charterers or their agents, are to sign bills of lading ". . . in con- 
formity with Mate's or tally clerk's receipts". Therefore the function of tally 
clerks is important to chartering practice and the master's role in the performance 
of a charter. The charterparty may also contain clauses specifying which party is to 
pay the costs of tallying. 

Tanker chartering and Tanker clauses. Chartering of tankers, whether they are 
oil tankers, gas tankers, chemical tankers or other ships for liquid bulk cargoes, 
can be somewhat different from chartering ships for dry bulk cargoes and for other 
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dry cargoes, but there may be certain similarities. Similarities in the charterparties 
will be in certain clauses, such as the name of the ship and the protective clauses, 
but the differences and the specialisation of the trade require the parties, whether 
they are owners, charterers or shipbrokers, to have specialised knowledge of the 
trade and the terms that can find their way into the charterparty. In the tanker 
trades the charterparties that are used can be the standard form documents used 
in the dry cargo market, with specialist "Rider clauses" attached but there are also 
widely used standard forms for the tanker market. For example, a New York 
Produce Exchange form or a BALTIME form may be used for a time charter of a 
tanker with the addition of appropriate clauses specially appropriate to tankers 
(for example, an "Anti-pollution clause") or, depending on the parties and their 
bargaining strength, a time charter form for tankers may be used, whether pub- 
lished by oil companies (such as SHELLTIME 3) or international organisations 
(such as INTERTANKO'S INTERTANKTIME.) 

Similar considerations exist for a voyage charter of a tanker. While GENCON 
and Rider clauses can be used, for example, it may be better to use standard forms 
published by "neutral" bodies such as the Association of Ship Brokers and Agents 
(ASBA) which publishes ASBATANKVOY and ASBA 11, or by shipowners' 
bodies such as the International Association of Independent Tanker Owners 
(INTERTANKO) which publishes TANKERVOY 87. Alternatively, an "oil 
major" tanker charterparty can be used such as BEEPEEVOY 283, EXXON- 
VOY 84, SHELLVOY 5 and TEXACOVOY. It should be noted that oil com- 
pany forms may favour the oil company as charterer in opposition to the indepen- 
dent tanker owner. It should also be noted that some forms are outdated, for 
example, ASBATANKVOY, and should be used with extreme care. 

These and other standard forms are identified in Appendix I1 on "Standard 
forms of Charterparties, Bills of Lading and Contracts of Affreightment". 

Tanker chartering tends to be a quicker activity than dry cargo vessel 
chartering. Tanker owners are "quick fixers". It is not uncommon for an owner 
to "come open" in the morning and find his vessel fixed by the afternoon. 

Tankers can be time-chartered for a period, for example, by an oil company 
chartering-in tonnage from an independent tanker owner for a number of years, 
or also by oil traders or oil refineries for oil storage purposes, especially when the 
risk of war threatens long-term oil supplies. This period work is usually shorter. 
For example, a report of a fixture of a ship registered in the Marshall Islands 
during the 1990 Persian Gulf crisis was: 

"HELLESPONT CAPITAL (steam tanker, 388,042 tonnes dw, Marshall Islands, 
built 1976), delivery September 1990, 45 days' storage, option further 15 days, 
region $25,000 per day, extra war risk Charterers' account." 

More usually, however, tankers are fixed for voyage charters and the dealings 
are only for one voyage from loading port to discharging port. The vessel seems to 
come open fairly continuously. 

Charterparties for tankers contain clauses that are significant to the tanker 
market. These are listed below. Also see other entries in this chapter that may be 
relevant to a tanker charterparty, for example, a "Both-to-Blame collision 
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clause" will be found in a tanker charterparty and also in a dry cargo vessel 
charterparty. See also, for example, Anti-pollution clause. 
Additional premium. This may be payable by charterers or shippers to the 

cargo insurers because of the ship's age, class or flag. The charterparty can 
provide that this extra premium is deductible from freight or from hire. The 
owner should attempt to qualify a clause with such a provision by limiting the 
amount of deduction and also by requiring the charterer to provide proper 
documentation as proof of the extra insurance before the deduction. 

Additional War Risk Insurance (AWRI). When tankers are fixed to carry oil 
cargoes from or to a place where war or hostilities are taking place, hull insurers 
quickly impose additional war risk premiums on ships travelling to the areas of 
hostilities. This happened during the Iran-Iraq war in the 1980s and also when 
Iraq invaded Kuwait on 2 August 1990. In the shipping business, it should be 
made clear in the charterparty as to which party will bear the cost of the AWRI 
premium. If there is no clause in the charterparty and the charterer orders the 
ship to a war danger area, the owner may very well attempt to demand reimbur- 
sement of premiums from the charterer. In many cases during the Iran-Iraq 
war, disputes on this issue went before English courts and they had to resolve the 
dispute based on the wording in the charterparty. The courts generally decided 
that the scope of war risk cover obtained from the insurers was at the discretion 
of the "prudent" (that is, careful and sensible) shipowner, and the payment for 
the war risks cover would be made by the charterer as provided by the 
charterparty. 

For example, in the time charterparty on the New York Produce Exchange 
form for The Athos, 1981, a Rider clause stated that charterers were to 
reimburse owners for extra War Risk insurance following receipt of invoices 
and supporting vouchers. The courts laid down the test for the premiums that 
would be regarded as reasonably incurred by a prudent shipowner. These in- 
cluded premiums for risk of loss of freight and disbursements, premiums to 
maintain the insured value of the vessel despite any fall in market value and 
premiums for detention or diversion expenses. 

An example of another printed clause covering the payment of AWRI is 
found in an oil company (Chevron) standard form charterparty: 

"Any increase of hull and machinery war risk premiums and crew war bonus over and 
above those in effect on the date of this Charterparty, will be for Charterer's account." 

The clause also provides that if there is any increase in premiums because of 
closure of a port, or blocking or trapping of the vessel in a port or waterway, 
insurance is for the owner's account. (See also War clauses.) 

Backloading. On a voyage charter the charterer may wish to have the oppor- 
tunity to load another cargo at a port of discharge and then discharge this 
second cargo at any discharge port in an agreed range of ports. Without a 
Backloading clause, charterers do not enjoy this option. An example from 
SHELLVOY 5 is given: 

"Charterers may order the vessel to load a part cargo at any nominated discharging 
port, and to discharge such part cargo at a port(s) to be nominated by Charterers 
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within the range specified in Part I(E) and within the rotation of the discharging ports 
previously nominated, provided that such pan cargo is of the description specified in 
Pan I(F) and that the master in his absolute discretion determines that this cargo can 
be loaded, segregated and discharged without risk of contamination by, or of, any 
other cargo remaining on board. 

Charterers shall pay a lumpsum freight in respect of such pan cargo calculated at 
the demurrage rate specified in Part I(J) on any additional time used by the vessel as a 
result of loading, carrying or discharging such pan cargo. 

Any additional expenses, including port charges, incurred as a result of loading or 
discharging such part cargo shall be for Charterers' account." 

While this clause appears to be balanced in its effect on the two parties, and 
while the charterer is prepared to pay for the extra time taken in the cargo 
operation that was not originally contracted, it does not take into account the 
loss of time to the owner for his next charter, for example. 

Before breaking bulk (BBB). Freight is normally payable on delivery of the 
cargo. In the usually volatile tanker market with many traders coming in as 
charterers, many may be unknown to shipowners. If the tanker takes the cargo 
to the discharging port and freight has not yet been paid, it may be difficult to 
claim freight from the receivers who may be far removed from the original 
charterer or consignee named in the original bill of lading. If the freight stipula- 
tion does not require freight to be paid in advance, it is usually "destination 
freight" (or "freight collect"). This means that the shipowner takes the risk of 
not being paid the freight if they do not deliver the cargo, so attempting to 
exercise a lien may be impractical. If a charterparty specifies that ". . . freight is 
payable before breaking bulk . . ." then freight must be paid before discharging 
commences. A prudent shipowner will attempt to insist on "freight, deadfreight 
and demurrage payable before breaking bulk". A problem can arise with de- 
murrage because, for the discharging port, this will be unknown until after the 
discharge. An owner can compromise on "estimated demurrage" or, at the 
least, "demurrage at loading port". 

Black list. Because oil tankers frequently load oil from Islamic countries these 
countries may place certain ports on a "black list" such as Israeli or South 
African ports, and if tankers are known to have called at ports in those coun- 
tries, the tankers' names are on this black list and the ship can be boycotted and 
refused entry or cargo. The Arab League used to have very good intelligence 
service that could determine if a ship was on a black list even if there was a name 
change. Shipowners could go where the black list was administered, for 
example in Damascus, and negotiate for the ship to be removed but this was a 
costly task. In a tanker charterparty a clause may require the owner to warrant 
that the vessel is not black-listed nor boycotted by any country in the Arab 
League. 

Cargo measurement. The EXXONVOY 84 tanker voyage charter form con- 
tains a comprehensive "Cargo measurement clause". Before loading, the 
master is required to measure the on-board quantities of oil, water and sedi- 
ment residues which are segregated in all holding tanks and slop tanks. After 
loading, the master must determine the cargo quantities loaded. He must 
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prepare and promptly submit to the charterers a written tank-by-tank ullage 
report ("ullage" is the space between the tank top and the top of the liquid oil). 
This must contain all measurements of oil, water and sediment residues before 
loading and quantities of oil loaded. 

If there is any deficiency between the master's loaded figures and the bill of 
lading figures, usually supplied by the shippers at the terminal, the master must 
carry out a recalculation and if there is still a discrepancy, he must issue a Letter 
of Protest to the oil supplier and advise the charterer immediately. In earlier 
days of tanker operations, a difference between ship and shore figures was 
acceptable, sometimes between 0.25 to 1 per cent of the bill of lading quantity. 
This clause now does not seem to make allowances for any margin of tolerance 
and the difficulties of ship and shore figures tallying precisely are obvious. What 
is a "deficiency"? The master may be uncertain and may also be uncertain 
about giving letters of protest to the suppliers, especially if the suppliers are in 
ports where problems have arisen. 

Before discharging, the master must again measure the quantity of cargo on 
board. The vessel must discharge all free-flowing and pumpable oil, and, if 
ordered by the charterer, all free-flowing and pumpable residues of oil, water 
and sediment. The clause states also that: 

"Vessel's . . . obligation shall not in any way be qualified or limited by any purported 
custom of the trade which is based on a stated in-transit loss or which otherwise excuse 
the vessel from discharging all free-flowing and pumpable cargo and residues." 

Before the oil price increases of 1973 and 1979 the custom of the trade 
allowed acceptable loss by evaporation of some oil. After the increases and 
because of the introduction of inert gas systems and sealed tanks, evaporation 
losses are less acceptable and the above clause, in favour of the charterer, 
maintains that the obligation of discharging the quantity of oil which was loaded 
lies on the owner. The measurement of crude oil cargoes can be quite imprecise 
and full of errors, some possibly quite expensive, mainly owing to the shape and 
structure of the ship's tanks and the sediment in them from previous cargoes. In 
1982, in a case decided in the United States, Sun Oil Company v. The Mercedes 
Maria, a court first decided that 0.5 per cent tolerance or "allowance" was a 
' ' C U S ~ O ~  of the trade". When the case went to a higher court on appeal, this 
decision was rejected. It was said in the court that ". . . measurement is better 
characterised as an art than as an exact science". Therefore little precise 
tolerance values can be assumed. 

One problem that can arise is the interpretation of the words "free-flowing 
and pumpable". Cargo heating may be necessary to make a cargo free-flowing 
and pumpable, but the ship's structure and any sediment in the tanks may also 
reduce pumpability. 

(See also Cargo retention clause.) 
Cargo retention clause. When liquid cargoes are discharged from tankers 

differences can occur between the quantities stated in bills of lading to have 
been loaded and the quantities measured on discharge. Many reasons can cause 
these differences, such as the differences in temperatures and unpumpability of 
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liquid cargoes from certain parts of the ship's cargo spaces. Tanker charterers 
tend to use cargo retention clauses which cause the owners to bear all the risks of 
discrepancies in measurements. An example is: 

"In the event that any pumpable cargo remains on board as determined by an in- 
dependent surveyor upon completion of discharge, Charterers shall have the right to 
deduct from freight the amount equal to the value of such cargo." 

In the TANKERVOY 87 Tanker Voyage charterparty, cl. 12(d) requires the 
quantity of unpumpable cargo to be ascertained by independent surveyors, and 
the amount of loss compensation to include freight on the cargo retained on 
board. 

Such a clause assumes that the cargo is pumpable. If the cargo is unpumpable 
because, for example, it is not heated as required by the charterparty, then the 
charterer can bring an action for damages for short delivery. Courts are reluc- 
tant to allow a set-off for short delivery against voyage freight. Until Cargo 
retention clauses became common, especially after 1973 and 1979 when the 
price for oil increased dramatically, an allowance of about 0.5 per cent was 
generally acceptable between loaded and discharged figures. 

Clean ballast. A charterparty can include a clause requiring the vessel to arrive 
in a loading port with only "clean ballast". In many ports there are inadequate 
reception facilities for dirty ballast before loading and ships are restricted from 
discharging dirty ballast at sea. 

Cleaning. When an oil tanker or chemical tanker carries one cargo, it must 
usually be cleaned before the next cargo and also to reduce the "clingage" and 
residues on the parts of the ship's structure inside the cargo spaces. Cleaning is 
also necessary for pollution prevention so that, if necessary, ballast that has to 
be taken into cargo tanks is not "dirty ballast". Tank cleaning is a complex 
activity and requires special training and supervision. In crude oil tankers, 
washing with crude oil during the discharge cycle is also carried out to reduce 
the sediment within the tanks and to attempt to ensure that tanks are cleaned for 
ballast. (This is referred to as "Crude Oil Washing" or abbreviated to 
"COW".) 

In a charterparty for oil tankers, a clause usually provides for expenses and 
responsibilities for tank cleaning. For example, in the TANKERVOY 87 tanker 
voyage charterparty, it is stated: 

"(a) The master shall exercise due diligence to keep the tanks, pipes and pumps 
of the vessel suitable for the cargo . . . 

(b) Charterers may place a representative on board the vessel at any loading 
and/or discharging port and Owners shall co-operate to facilitate his in- 
spection of the vessel and observation of cargo transfer operations. 

(c) Charterers may require inspection of the vessel's tanks at loading and dis- 
charging ports to ascertain the quantity and quality of the cargo, water and 
residues on board. . . . Any delay to the vessel caused by such inspection 
and measurement and sampling . . . shall count as laytime or for demurrage 
if the vessel is on demurrage." 

This clause also contains a provision for de-pressurising the tanks if the vessel 
is using an "Inert gas system" (as is required with crude oil washing). If an 
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inspector wishes to sight the bottom of the tank, the tank will have to be de- 
pressurised and de-inerted and then re-inerted for loading. This is expensive in 
time and in fuel costs. The charterparty should specify the responsibility for 
payment. The shipowner should realise that potential liabilities can result from 
the vessel's failure to clean tanks to the satisfaction of the inspector and also for 
the delay that may occur. 

Crude Oil Washing or COW. The camage of oil cargoes was strongly con- 
trolled from 1954. The most recent international agreement is contained in the 
"International Convention for the Prevention of Marine Pollution from Ships 
1973'' as amended in 1978. This is known as "MARPOL 73/78". One of the 
provisions in MARPOL is that during the discharge operations crude oil can be 
used to wash the cargo tanks so as to clean them sufficiently for the camage of 
ballast. The ballast will not be "dirty ballast" which is now generally restricted 
from being discharged into the sea. Moreover, from a practical point of view, 
cleaning tanks with crude oil also tends to dissolve the sediments and residues 
and so improve cargo out-turn. 

COW requires special training and qualifications of the vessel's staff and this 
may be the subject of clauses in tanker charterparties. The time taken for COW 
may also influence the laytime for cargo operations. If the additional time taken 
because of COW is increased by breakdown of tank washing equipment, the 
time lost may not be counted as laytime. If port authorities require COW, the 
charterparty should make it clear which side pays for the time used. 

In BEEPEEVOY 2 '83, the COW clause states: 

"Owners undertake that the vessel is equipped with a fully functional Crude Oil 
Washing System and that the officers and crew are experienced in the operation of 
such System. If so requested by Charterers in their voyage instructions the master 
shall arrange for the crude oil washing of cargo tanks at the discharge port to be 
effected contemporaneously with cargo discharging operations. Any additional time 
consumed by reason of the effecting of crude oil washing on Charterers' instructions 
shall count as used laytime or, if the vessel is on demurrage, for demurrage, save and 
except for any time lost owing to deficient or improper operation of the Crude Oil 
Washing System." 

Letter of indemnity. The short duration of tanker voyages and the tanker 
trade frequently causes the cargo to be sold many times before final delivery, 
while the ship is still at sea. Each transaction requires transmission of docu- 
ments between different banks. This can take a considerable time. The ship 
may~~e,ati~~&p~~~<&~~bas_ge~dtheh'\V~af~ad;JJ_ggmaynat yet ha.e 
amved. Misdelivery of cargo is generally very troublesome for any shipowner 
and delivery without presentation of a bill of lading can be "misdelivery". This 
problem can be overcome by charterers and/or receivers issuing a "Letter of 
Indemnity" ("LOI") under which the issuer undertakes to indemnify the 
owner should there be any claim for cargo after the cargo has been delivered to 
the issuer. The party issuing the LO1 warrants that the bill of lading has not yet 
amved but that he is the owner of the cargo. 

Shipowners' P. & I. Associations recommend that cargo should only be de- 
livered on non presentation of a bill of lading if the LO1 is backed by a guarantee 
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from a first-class, reputable bank of approximately 200 per cent of the CIF 
value of the oil. The guarantee is necessary because claims by holders of a bill of 
lading can be very large. A LO1 can be required also when the actual port of 
discharge is different from that named in the original bill of lading, that is, 
because of a change in destination. 

Load on Top. In the TANKERVOY 87 voyage charterparty the "Load On 
Top" system and procedure is briefly described in the clauses dealing with 
disposal of residues after cleaning tanks. It states, among other matters, that the 
owners must collect the washings and any drainings from the previous cargo 
into a suitable tank (which is called the "slop tank") and after maximum 
separation of free water and oil, discharge the bulk of the free water overboard 
as permitted by MARPOL 73/78 (the International Convention for the Pre- 
vention of Marine Pollution from Ships). The charterers must be notified of the 
amounts of oil and free water remaining on board. The charterers can give 
instructions as to how the collected washings are to be dealt with, perhaps 
discharged ashore before loading. Alternatively, charterers may require that the 
new cargo be loaded on top of the collected washings which are then discharged 
with the loaded cargo. Freight may then be payable on the collected washings as 
well as on the loaded cargo. Freight on cargo which is not loaded at the loading 
port may be justifiable by the charterer because he will probably obtain a large 
quantity of oil in exchange. 

The Load on Top system is usually used for crude oil tankers. After frequent 
cleaning of tanks, pumps and pipelines, considerable "slops" accumulate on 
board. Some refineries can process slops after separation of the oil and any 
water is done in shore tanks. Some charterers may not permit cargo to be loaded 
on top of residues of previous cargoes, especially if the new cargo can be con- 
taminated. 

Pumping clause. In a tanker charterparty the description of the vessel will 
contain a clause specifying the capability of the vessel to pump the cargo for 
which the vessel is chartered. For example, in TANKERVOY 87 the owners 
undertake that, at the date of the charterparty, the vessel is: 

"Provided shore facilities permit, capable of maintaining a pressure of 100 psi 
(pounds per square inch) at vessel's manifold or of discharging a full and complete 
cargo within 24 hours. If crude oil washing ('COW') is performed, maximum further 
time for discharging a full and complete cargo is . . . hours." 

(The charterparty also provides that delay for failure of the COW system is 
not included in the extra time specified above.) The saving factor for the owner 
is the phrase "Provided shore facilities permit . . .". 

Safety and tanker chartering. Since 1954 and the first international agree- 
ment on attempting to prevent oil pollution from ships, the world has become 
more concerned with safety of tankers and the potential they have of polluting 
the marine environment. Despite fairly strict national and international regula- 
tory frameworks, by 1989 and 1990 tanker disasters have made many people in 
the shipping business aware of the huge financial liabilities they can incur if they 
are responsible, in some way, for oil tankers, be they owners, operators or 
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charterers. These concerns for safety and pollution prevention can affect tanker 
charters and the responsibilities between the parties to a charter. 

While the tanker owner should be conscious of tanker safety and pollution 
prevention because of the international regulations and because of the financial 
burdens that can face him, with or without a P. & I. Association to cover his 
liability, the charterer also has an interest in such matters because of the even- 
tual consequences he himself may face. The charterer can assist himself by 
selecting ships which are not "sub-standard" or deficient in any way. 
Charterers in the 1990s use information services to discover if certain ship- 
owners have a poor history of shipping casualties. Before and during the charter 
period, especially if the charter is a time charter, inspections and "audits" can 
identify if a vessel or its management is likely to cause a disaster. 

When the ship is first chartered, the shipowner is required to make the ship 
seaworthy and fit for the service of carrying liquid bulk cargoes. Even the 
manning of the ship is relevant to its "seaworthiness". A time charterparty will 
also contain a clause requiring the owner to maintain the vessel's class and keep 
it in a thoroughly efficient state in hull, machinery and equipment for and 
during the service. There is little in the charterparty that allows the charterer to 
take action if he discovers, from his inspections, that the management or opera- 
tion of the ship is unsafe. Under the New York Produce Exchange form (and 
ASBATIME) the charterer may complain to the owners about the conduct of 
the master or officers and the owners may investigate the claim and, if neces- 
sary, change the master and/or the officers. This can be impractical in many 
cases and can be very time consuming. Also, the incompetence or otherwise of 
the crew may become evident only after the vessel has suffered a casualty, in 
which case any complaint by the charterer will be far too late. Until the 
charterparty gives the charterer greater power to intervene in the operation and 
management of the vessel, he will have to depend on inspections and frequent 
audits which are being offered by various organisations. 

Speed clause. The oil price shocks of 1973 and certainly those of 1979 caused 
bunker fuel prices to increase. At the same time the world economy worsened, 
causing low freight rates. One result was that tankers were operated at slow, 
"economic speeds" because fuel consumption (and costs) varies exponentially 
with speed. The resultant savings in fuel costs were of a greater advantage than 
the loss in time. Charterparties began to include Speed clauses, allowing the 
charterer to require the ship to increase or decrease speed on a voyage charter 
and in a time charter, and, in the latter, amending the description of the vessel to 
show differing fuel consumption at different speeds, as required by the 
charterer. 

For a voyage charter, an example is given from TANKERVOY 87: 

"In the absence of any instructions to the contrary from Charterers, the vessel shall 
use best endeavours to steam on the laden passage at a speed of no less than the Base 
Speed, weather and sea conditions permitting. Charterers shall have the option, 
exercisable any number of times and at any time, to order the vessel to steam during 
the remaining portion of the laden passage at any speed ('the Ordered Speed') 
between the Base Speed and the Maximum Speed and Owners shall use all reasonable 
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endeavours to comply with such orders, weather and sea conditions permitting. If 
Charterers do not exercise this option Owners shall not for their own purposes order 
the vessel to exceed the Base Speed without Charterers' prior consent, which shall not 
be unreasonably withheld. 

On each occasion the Charterers exercise such option, the rate of freight . . . shall be 
varied by an amount determined as follows:- 

(a) the 'Calculation Speed' shall be the lesser of the Ordered Speed and the 
speed actually attained by the vessel during the currency of such orders. 

(b) if the Calculation Speed is greater than the Base Speed, the freight rate shall 
be increased by:- 

D x -  (MO) x  Speed-up Factor 
(M,) 

where D  = the difference between the Calculation Speed and the Base Speed 
M, = the mileage steamed during the currency of such orders 
M, = the total mileage steamed on the laden passage(s). 
The mileages and achieved speeds referred to above and the applicable 

time shall be obtained from observations in the vessel's deck log book. . . ." 
(In Part I of the charterparty, the basic performance speed is described as the 
"Base Speed", the charterer is allowed to order the vessel to travel at a given 
maximum higher speed ("Maximum Speed") and the freight rate increase 
according to Worldscale percentage points per knot of ordered speed increase is 
called the "Speed-up Factor".) 

Clearly such a clause can be complex in its operation and can lead to disputes 
on the freight rates. An example in its use may be of help. 

A vessel proceeds at "optimum speed" of 10 knots (as determined by the 
owner, depending on the price of bunkers and the expected waiting time at the 
next port). At this speed, the freight rate is W70 (that is, 70 per cent of the 
Worldscale rate for the passage on which the vessel is engaged). After 10 days, 
the charterer orders the vessel to complete the passage at 15 knots. The 
remainder of the passage occupies another 10 days. The increased speed pro- 
vides for an increase in Worldscale rate of 0.5 per knot (the "Speed-up 
Factor".) Therefore, the freight rate for the voyage will be: 

W 7 0  x 10 davs) + W72.5 x 10 davs) 
20 days (for the entire voyage) 

This will give an overall freight rate of W7 1.25. 

Taxation and chartering. Taxation on shipping has many forms and the 
charterparty should make it clear which party bears the responsibility of paying the 
taxes. The nature of the taxes also varies, for example, from freight tax to "Value 
Added Tax" ("VAT"). The latter is a tax imposed by a government on the 
services offered by shipping personnel in its ports. For example, in 1989, Taiwan 
imposed a 5 per cent local VAT on agency fees and on commissions for vessels 
engaged in discharging in Taiwanese ports. Levies imposed by countries, such as 
for port dues and for maintenance of lights and navigational aids ("light dues"), 
are also forms of taxation. (See also Freight taxes.) 
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TBN. This abbreviation can be found in reports of fixtures and stands for "to be 
nominated". It usually refers to the name of a vessel that is not yet named by the 
owner. 

Terms. The essence of any contract, for example, a contract of carriage, is that 
each party to the contract has certain obligations to the other. Most disputes 
concerning all contracts are connected with performance of the obligations 
created by the contract. The consequences of the breach of these obligations 
become important to business people who are involved with the shipping industry 
and to their legal advisers because, inevitably, legal advisers become involved. In 
addition to the legal advisers, insurers and providers of cover for liabilities become 
involved, such as the P. and I. Associations. Some obligations from one contract 
may be incorporated into another contract, for example, the obligations under a 
charterparty may be incorporated into a bill of lading. (See Incorporation.) 

All the obligations can be called "terms" and they can be classified in a number 
of ways. For example, a contractual relationship between two parties may be 
subject to express terms, written in the document of the contract, or implied 
terms, imposed by the courts. The classification of the obligations or terms can 
also vary between a condition, an innominate term and a warranty, each with a 
different nature. (See Innominate terms.) 

Many cases connected with shipping and chartering have influenced the 
classification of terms and the entire law of contract. 

Time charter. A time charterparty contains the terms and conditions mutually 
agreed upon between shipowners who have let and charterers who have hired a 
vessel for a stated period, e.g. one year, or she may be let on time charter for one or 
more consecutive voyages between certain ports or ranges of ports. 

In general, time charters can and do pose many problems for shipowners. 
BIMCO frequently warns its owner members that they should enter into contracts 
only with charterers of good repute. BIMCO also has to intervene frequently on 
behalf of its members, pursuing claims against time charterers, and sometimes 
finds that the charterer hides behind a "bogus" company reduced to no more than 
a Post Office Box number in some strange country. Shipowners should use 
BIMCOYs "Reference Register" before fixing their ships on time charter because 
the Register contains records of those parties who regularly default on payments, 
especially for time-charter hire. 

Some areas of dispute on which BIMCO can and does advise, on request, are: 
uncertain duration of hire, "Trading limits", places of delivery and redelivery, 
bunkers on delivery and redelivery and arrest of vessels for time charterers' 
unpaid debts. 

Time charter durations can vary from a single voyage on time charter terms (as 
opposed to a voyage charter terms) to long periods of, say, five to ten years. The 
time charter to perform a single voyage (the "trip time charter" or, simply, "trip 
charter") is used where a charterer can evaluate risks of loss of time (and possible 
demurrage) more precisely than an owner because the former is in a particular 
trade. 

The period charter or, simply, "time charter", is for a specific period. The 
period can be a "flat period" for example, "twelve months" without a "margin", 
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or with a margin, for example, "minimum 1 1 maximum 12 months". The actual 
duration is important to the shipowner who may want redelivery by a certain 
date, perhaps for drydocking. Unless the margin is reasonable, it can be difficult to 
predict where the ship will be at the end of the agreed period. The margin, if any, 
should be in terms of "days'' rather than "months" as the former is easier to 
determine, for example, "20 days more or less . . .". 

The charter hire per calendar month can be based on the vessel's total 
deadweight carrying capacity. This is the deadweight capacity on the vessel's 
summer loadline, irrespective whether the ship may be loaded down to her winter 
or summer loadline at the time of fixture on time charter. The quantity of cargo 
carried has no bearing whatever upon the charter hire. It is entirely up to the 
charterers to provide for a full cargo in order to utilise the vessel's cargo carrying 
capacity to a maximum extent. Hire can also be paid at a fixed sum per day of hire. 
This is more common today. 

Time-charter hire is payable in advance, either monthly or half monthly. 
Time-charter hire runs continuously unless the vessel is "off-hire". 
Owners, who have fixed a ship on time charter, are bound to deliver the vessel at 

the port agreed upon in such a condition that the vessel is "in every way fitted" and 
equipped for the employment contemplated under the time charter. 

Time charterparties usually stipulate that the owners shall provide and pay for 
all provisions, subsistence, wages, bonuses and all other expenses appertaining to 
the master, officers and crew, all insurance on the vessel and crew, owners' 
agencies, all the cabin, deck, engine room and other necessary stores, including 
galley fuel and water (except water for boilers), and all other charges or expenses 
relating to the vessel except those, which under the terms of the charter, are 
expressly payable by the charterers. The owners shall exercise due diligence to 
maintain the vessel in a seaworthy condition as well as keep her in a thoroughly 
efficient state as regards hull, machinery and equipment during the period of the 
charterparty. 

While the vessel is on hire, the charterers usually provide and pay for all fuel 
(except galley fuel), water for boilers, port charges, pilotage (whether compulsory 
or not), canal pilots, launch hire (unless incurred in connection with owner's 
business), lights, tug assistance ("towage"), consular charges (except those con- 
cerning the master, officers and crew or the vessel's flag of registry), canal, dock 
and other dues and charges, including any foreign general municipality or state 
taxes, other than those of the nation of vessel's registry, also all dock, harbour and 
tonnage dues at the ports of delivery and redelivery (unless incurred through 
cargo carried before delivery or after redelivery), agencies and commissions in- 
curred on charterers' business, including passage fares, costs for security or other 
watchmen required by order or request of any government, overtime paid to 
officers and crew, expenses of fumigation, including de-ratisation and extermi- 
nation of vermin, and quarantine if occasioned by the nature of the cargo carried 
or ports visited whilst employed under the charter, and cleaning of holds. 

The question of fuel, and galley fuel in particular, came before the courts in 
1987 in the case of The Sounion. There, the vessel was on a time charter on the 
New York Produce Exchange form, cl. 20 of which stated: 
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"Fuel used by the vessel while off hire, also for cooking, condensing water, or for 
grates and stoves to be agreed as to quantity, and the cost of replacing same to be 
allowed by owners." 

The charterers claimed for US$70,437.50 under this clause for the cost of diesel 
oil used for domestic consumption. The owners agreed to only US$7,899.57 
which they alleged was the cost of only the diesel oil used for cooking galley 
consumption. The diesel oil had also been used for heating the accommodation 
but the owners denied this came under cl. 20. The English Court of Appeal 
decided that the owners were obliged to provide and pay for the crew and the 
charterers were obliged to pay for the fuel except that used while off-hire and that 
used for the crew's domestic purposes. Clause 20 was intended to extend the 
owner's liability to all fuel used for crew's domestic purposes, whether that was for 
lighting, heating or cooking. Accordingly, the charterers were able to claim the 
entire amount of diesel oil used by the ship for purposes which were not connected 
with the charter. 

The bunkers provided by the charterer must be suitable for use in the engines of 
the ship. The charterparty will usually contain a clause specifying the type of fuel 
to be supplied. If, for example, the ship is to be provided with "IF 180 cst." 
("Industrial fuel of viscosity 180 centistokes"), only the viscosity (ability to flow) 
of the oil supplied is insufficient to relieve the charterer's obligation. The bunkers 
should be of reasonable, general quality. If charterers supply oil that causes dam- 
age to the ship's engine components, they will become liable to the owners for any 
loss and damage sustained. 

The charterers shall also provide all necessary dunnage and extra fittings 
required for a special trade or unusual cargo, but shall have the use of any dunnage 
and shifting boards already on board the vessel, making good any damage thereto. 

In times of a serious depression in world freight markets as experienced, for 
instance, during the shipping recession between the mid- 1970s to mid- 198Os, 
there is a risk that charterers who have taken up tramp tonnage for long periods on 
time-charter basis at high rates may fail to carry out their long-term commitments 
involving them in freight losses as a result of the great difference between the 
current rates and the agreed rates of hire they are bound to pay. In some cases, 
rearrangements of charters or cash settlements may be agreed between the con- 
tracting parties. Obviously it is very important to check on the reliability of un- 
known or little-known charterers before entering into long-term commitments. 

It may be argued that if hire is not paid in time in case of a voyage charter, 
shipowners can protect their interests by exercising a lien on the cargo or the vessel 
can be withdrawn in the case of a time charter. However, it should be borne in 
mind that a difficult situation may arise if the master of a time-chartered vessel, 
after completion of loading, has signed prepaid bills of lading, as requested in the 
Employment clause. Such a procedure enables the time charterers to negotiate the 
prepaid bills of lading and collect the freight for the cargo. It has happened that 
after payment of one month's hire in advance, in accordance with the 
charterparty, the charterers have failed to make further payments of hire. How- 
ever, the consignees of the cargo are holding prepaid bills of lading which the 
shipowner must honour. Consequently, the shipowner may be obliged to carry 
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out a long voyage, discharge and deliver the cargo for payment of a small part of 
the charter hire. 

BIMCO has warned its members repeatedly against unscrupulous charterers. 
In fact, the Conference has suggested to its members that in cases where the time 
charterers are not known to the owners as being first-class and financially sound, 
they should insist upon the first month's hire to be paid on signing the charterparty 
and subsequent insta!ments to be paid for 30-day periods two or three months in 
advance, depending upon the estimated duration of the voyage. If the time 
charterers fail to settle the hire in accordance with such a stipulation, the owners 
have a better chance to withdraw the vessel before any cargo has been loaded. 
Another solution may be for owners to insist upon an irrevocable letter of credit 
signed by a first-class bank. Such a clause could be worded as follows: 

"It is agreed that the charterers will put the sum of . . . days' hire in deposit with 
owners' bankers in . . . and that the said amount will become due to owners in case of 
non-fulfillment of payment of charter hire by the charterers." 

(See also Anti-technicality clause, Delivery and redelivery clause, Bunkers 
on Delivery and Off-hire clause.) 

Time lost clause. (Also Time lost code.) See Time lost waiting for berth to 
count . . . below. 

Time lost waiting for berth to count as loadingldischarging time or "as 
laytime". This clause, which is found in the GENCON voyage charterparty, 
relates to the commencement of laytime. Basically, it: 

". . . means that if the main reason why a notice of readiness cannot be given is that 
there is no loading/discharging berth available to the ship the laytime will commence 
to run when the ship starts to wait for a berth and will continue to run, unless 
previously exhausted, until the ship stops waiting. The laytime exceptions apply to the 
waiting time as if the ship was at the loading/discharging berth provided the ship is not 
already on demurrage. When the waiting time ends, time ceases to count and restarts 
when the ship reaches the loading/discharging berth subject to the giving of a notice of 
readiness if one is required by the Charterparty and to any notice time if provided for 
in the Charterparty, unless the ship is by then on demurrage." ("Charterparty Lay- 
time Definitions 1980.") 

Although the "Time lost" clause is in the GENCON, it is freely incorporated by 
many owners as Rider clauses in other voyage charterparties. The main purpose of 
the clause is to transfer the burden and risk of the time lost because a berth is 
unavailable from the shipowner to the charterer, possibly even before the ship 
becomes an "arrived ship" at the agreed destination if this is a berth. If the agreed 
destination is a port ("port charter") the clause can also operate, provided a berth 
is unavailable. The clause is sometimes known as the "Time lost clause" or 
"Waiting time clause". 

One problem that has occurred in the past was that a shipowner could claim for 
laytime in the normal way if the ship was an arrived ship and the notice of readiness 
had been properly given, and also claim for waiting time, for the same period. This 
seems to have been rectified by the courts so the owner cannot claim twice for the 
same period before berthing. (See also Time lost waiting for berth in Chapter 2.) 
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Time  Sheet. For examples of time sheets and statements of facts, see Chapter 2 
on "Laytime and Timesheets". 

T o  average laytime. See Averaging in Chapter 2. 

Total  commission (TTL). (See also Commission.) A percentage of the contrac- 
ted amount of payments to a shipowner becomes payable to a broker or agent as 
income for his efforts in negotiating the contract (called "brokerage'' or simply 
"commission"). When the contract specifies that the owner must also pay the 
charterer some small percentage of the freight or hire, this is called "address 
commission". Under the single heading "total commission" a charterparty may 
include separate items which are commissionable. For example, " 1.25O/0 address 
commission and 1.25% for . . . Shipbroking Ltd." in a charterparty could be 
stated in a fixture telex or re-cap message from the broker as ". . . 2.5 pct ttl 
commission incl 1.25 pct adcom . . .". 

Trading limits. This expression tends to apply only to time charters. When the 
charterer hires the ship for a certain period, he would not normally be restricted in 
the geographical range within which he can order the ship to proceed except that 
the ports must be "safe ports". Indeed, the shipowner must normally make the 
vessel available for "worldwide trading". However, the shipowner could incur 
loss or damage to the vessel if it is ordered by the time charterer to a place outside 
safe limits. Moreover, marine insurers impose limits on the trading areas of in- 
sured vessels beyond which the owner would not normally be covered should 
some loss or damage occur to the vessel. (See Institute Warranty Limits and 
Ice clause.) 

Therefore the owner can impose a limit or restriction on the time charterer's 
freedom of choice to nominate ports. This limit is clearly stated in the 
charterparty. For example, the New York Produce Exchange form states that the 
". . . Charterers agree to hire the said vessel, from the time of delivery, for about 
. . . within below mentioned trading limits . . .". The document continues, ". . . 
to be employed . . . in such lawful trades, between safe port and/or ports in . . . 
(and then follows a list of countries and regions and-for Canadian East Coast 
areas-dates during which there are ice-conditions) . . . as the Charterers or their 
agents shall direct . . .". The ASBATIME form states this restriction more 
clearly: "The vessel shall be employed in such lawful trades between safe ports 
and places within . . . excluding . . . as the Charterers or their agents shall direct 
. . ." In time charters, the blank spaces after "within" are usually filled in with 
"Institute Warranty Limits" and also a list of places which the owner considers 
would be unsafe for his vessel. 

During the period of the charter, despite the "employment clause", the master 
may refuse to go outside the trading limits in the charterparty without permission 
from the owner. The decision to send the vessel beyond the agreed trading limits 
depends on further negotiation between the charterer and the owner and possibly 
the payment of an amount additional to the hire to cover premiums for additional 
insurance. In a wartime case in 1943, the master was also relieved from the 
obligation to sign a bill of lading naming a delivery port outside the trading limits. 
If the master obeys the time charterers' order to a port outside the agreed trading 
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limits, perhaps without having read the details in the charterparty, this cannot be 
considered as a waiver of the restriction by the owner, nor can it prevent the owner 
from bringing an action against the charterer for breach of the time charter. If the 
owners agree that the vessel can be sent beyond the trading limits, not only can 
they require the charterer to reimburse them for additional hull insurance pre- 
miums, but also they can negotiate a different rate of hire for the period the ship is 
outside the limits. In any case, the charterer is still responsible, under his "safe 
port" obligation, and his reimbursement of additional insurance premiums does 
not relieve him of this obligation. 

Sometimes the owner himself may breach the trading limits agreed in the time 
charter and if this results in any loss to the charterer the owner becomes liable. For 
example, in a case in the U.S.A. (The Universe Explorer, 1985), the ship had been 
ordered by the owner to South Africa for stores. When the vessel called at Nigeria, 
the authorities delayed the vessel because of the South African visit. The 
charterers considered that this had breached the obligation of the owner to make 
the vessel available for worldwide trading. "Worldwide" included Nigeria. The 
authorities' decision against the vessel prevented "trading". Therefore, during 
the delay at Nigeria the vessel was off-hire. 

Trimming. When certain bulk commodities are carried as cargoes on board ves- 
sels they have to be "trimmed" for safety and to maintain the ship's stability. 
Another reason may be to make more space available for additional cargo because 
dry bulk cargo (which can be free-flowing) takes up irregular shapes in the cargo 
compartment. A cone-shape can also extend above the hatch openings of the 
vessel. The top of the cone has to be trimmed horizontally. Trimming costs 
money for labour and the charterparty can specify who pays these expenses. If 
there is no provision in the charterparty the owner pays trimming costs. If the 
negotiations before the fixture establish that these costs will be borne by the 
charterer or shipper, the charterparty expressly provides, for example, that: "The 
cargo shall be loaded, stowed/trimmed, and discharged, to the Master's satisfac- 
tion in respect of seaworthiness, free of expense to the vessel." This is a "Free In 
and Out, Stowed and Trimmed" term. Trimming can also be mechanical, by 
spouts, for example, when loading bulk grain or sugar. In this case, such a term 
would be "Free In and Out and Spout Trimmed". 

Trip charter. When a charterer wishes to employ a vessel for a voyage but does 
not wish to take the risk of having to pay demurrage, for example, he may charter 
the vessel on time-charter terms but specify the voyage and the expected duration 
of the voyage. This would also be common if the charterer wishes to lix the vessel 
for a number of consecutive voyages or for a round voyage from port of loading to 
port of discharging and back. The charterer would pay hire in the usual way as in a 
time charter, instead of freight, and the contract would be treated as any time 
charter. While the contract is on time-charter terms, so much of the essential 
character of a voyage charter is incorporated in it as to make the described voyage 
the paramount feature of the entire contract. 

Before such a chartering practice became prevalent, the time charter was for a 
specified period of months or days. Now, such employment of a vessel is referred 



158 C H A R T E R I N G  

Trip charter-continued 
to as "period charter" or, in some instances, still as "time charter". For example, 
reports in Lloyd's List on the same day in September 1990 were: 

Ayiassos-delivery Rotterdam, Sept 13-20, trip via US Gulf, redelivery Taiwan, 
$10,700 per day. 

El Flamenco-delivery Japan, ppt, round voyage via Australia, $8,250 per day. 
Nephele--delivery retroactive to passing Cape Passero, Sept 6-9, five to seven 

months' trading, $8,400 per day. 

In the first report, the vessel is being fixed for a loaded voyage from the US Gulf to 
Taiwan, and the charterer undertakes to hire the vessel from delivery in Rot- 
terdam, the laycan being between 13 and 20 September. The charterer probably 
intends taking it in ballast to the US Gulf. The "trip charter" is on time-charter 
terms. In the second report, the vessel is being fixed for a "round voyage" from 
Japan to Australia and back to Japan, with prompt delivery (that is immediately) 
also on time-charter terms. In the last report, the vessel is fixed for a "period" or 
on "time charter" from the instant between 6 and 9 September when it passes 
Cape Passero in Sicily. 

Turn time. See In regular turn. 

Unless used (U.U.). See Chapter 2. 

Unless sooner commenced. See Chapter 2. 

USEC. An abbreviation signifying that the vessel proceeds to a port or ports on the 
United States East Coast. 

U.S.G. United States Gulf. This is part of the Gulf of Mexico between North 
America and South America on the Eastern seaboard of the North American 
Continent. Geographically, the Gulf is not part of the U.S.A. yet the abbreviation 
refers to ports in the U.S.A., such as Tampa, Mobile, New Orleans, Galveston 
and Houston, from which or to which vessels are chartered. 

USNH. United States ports, North of Cape Hatteras. 

USWC. An abbreviation signifying that the vessel proceeds to a port or ports on 
the United States West Coast. 

VOLCOA. (See COA.) This is the abbreviation or "Codename" used for the 
standard form of Volume Contract of Mreightment for the transportation of bulk 
dry cargoes. It is published by BIMCO and adopted by other shipping organis- 
ations including the General Council of British Shipping (GCBS) and 
FONASBA. 

Voyage charter. Under a voyage charter shipowners undertake to put a named 
vessel of a certain description at the disposal of a charterer for the carriage of a full 
cargo or part cargo from one or more ports in a specified range of ports to one or 
more named ports of destination or ports within a specified range at freight rates 
and conditions agreed between the two during negotiations before the fixture. The 
vessel is being used for a single voyage. If the employment of the vessel is to be for 
more than one voyage, this can be on "consecutive voyages". Voyage charters are 
common for bulk cargoes, and in the tramping service. 
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The shipowner provides the ship at an agreed port for loading at a certain date 

(see "Laycan" and "Cancelling date"). The owner is completely responsible for 
all costs, even cargo handling costs, if the vessel is chartered on "Liner terms" or 
"Gross terms". The costs can include: fuel, port and canal charges, stevedoring, 
hold cleaning, dunnage, commissions, agency fees, freight taxes, extra insurance, 
etc. If the vessel is chartered on "FIOST" terms, the cost of loading and discharg- 
ing is not borne by the shipowner. The charterparty expressly provides which costs 
are borne by the owners and which by the charterers. In the absence of any clauses, 
the only costs to the charterers are the freight costs. However, the charterer can 
also become liable to legal costs and compensation should there be a breach by 
him of the terms of the voyage charter. The shipowner undertakes to carry the 
cargo to the nominated destination(s) and must care for the goods while they are 
under his control. 

Voyage estimating. This is the activity carried out by owners, charterers, 
shipbrokers, and/or charterers' agents, to determine the return for any potential 
voyage on a voyage charter, after deducting, from the freight revenue, the running 
costs and other expenses during the voyage. The estimate finally gives the break- 
even costs for a shipowner, beyond which he negotiates a freight rate for the cargo 
on the voyage. The break-even freight rate is converted to a "time charter equiva- 
lent" (TCE) so that a comparison can be made by the owner between fixing the 
vessel on a voyage charter that is offered or on a time charter. 

The charterer uses voyage estimating in a somewhat different manner and for a 
different reason. He can estimate what various owners who are offering their ships 
to him will face in costs and what their likely break-even points will be, so that he 
can begin negotiations from a lower level and find a cheaper vessel. The com- 
promise after long negotiations depends on how badly the charterer wants a 
particular vessel and how much profit the owner desires. The final freight rate is, 
of course, also influenced by what the market rates are for that particular voyage. 

A secondary use of Voyage Estimating is to compare the revenue with the total 
costs for different voyages for the same vessel and for different vessels. This may 
then assist with the management of the vessels. 

Voyage Estimating is mainly carried out by the owners (or their brokers) who 
know the actual running costs and can then make a reasonable estimate of the port 
and other voyage costs based on their past experience or on information from 
BIMCO in their publication "Port Costs". 

Waiting for berth clause or Waiting time clause. See Time lost in waiting 
for berth to count . . .. 

War clause. These clauses in charterparties are "general protective clauses" 
usually protecting the shipowner. They also deal with "frustration" of the con- 
tract because of impossibility of performance or illegality, if the country in which 
the vessel is registered makes trading with a country which is involved in war or 
hostilities against the former country's law. War and hostilities may also expose 
the ship, its cargo and its crew to additional risks, some of which may not be 
insurable or, if insurable, at a very high cost. 
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War clauses are for cancellation ("frustration") or for general rights and im- 

munities because of war risks. War risks are defined, for example, in GENCONYs 
"Voywar 1950": 

"In these clauses 'War Risks' shall include any blockade or any action which is 
announced as a blockade by any Government or by any belligerent or by any organ- 
ised body, sabotage, piracy, and any actual or threatened war, hostilities, warlike 
operations, civil war, civil commotion or revolution." 

Clauses dealing with war risks and for cancellation are too numerous and 
different to examine all of them here. Some are very appropriate to voyage 
charters, as is the Voywar 1950 which is incorporated into many charterparties. 
For example, the war risk clause in FONASBA's MULTIFORM is identical to 
the war risk clause in BIMCOYs GENCON. Other war risk clauses may also be 
helpful to the parties. For example, the "Chamber of Shipping war clause 1952" is 
quite balanced in favour of both parties. 

However, there are some which are inappropriate in modem charterparties. 
One such inappropriate use of clauses is the Chamber of Shipping War Risk 
Clauses 1 and 2. These have been withdrawn because of their unsuitability to 
modem chartering but many in the shipping industry still use them because of 
familiarity. For voyage charters, a suitable clause is Voywar 1950 and, for time 
charters, the "Conwartime" is suitable. 

Warranty. Purely legally, this means a "guarantee" or an agreed promise of 
performance or "undertaking". A warranty is an obligation or "term" of a con- 
tract. In any contract, a breach of a warranty gives rise to a claim for compensation 
or "damages" but does not permit the "victim" of the breach to repudiate the 
contract. However, in marine insurance, the word "warranty" is closer to another 
word that refers to an obligation in a contract, a "condition", the breach of which 
may give rise to treat the contract as repudiated and also, perhaps, to claim for 
damages. In any case, whether a provision in a contract is a warranty or a con- 
dition depends on how the contract is construed by the two parties and by an 
arbitrator or a court, should a dispute arise and require resolution. The word 
"warranty" also becomes relevant in the law and practice of agency in shipping 
where an agent (for example, a shipbroker) can act in excess of authority given to 
him by his principal. In this case, a third party who may suffer may bring an action 
against the agent for "breach of warranty of authority". 

WCCON (Whether Customs cleared or not). This phrase refers to the time 
when a notice of readiness can be tendered by the master of a vessel especially if 
the vessel has not reached its agreed destination if this is a berth (in a "berth 
charter") because this is unavailable. 

Weather permitting (w.p.). "Laytime" is time allowed to the charterer for 
loading and/or discharging. Sometimes cargo operations cannot be carried out 
because of inclement weather, especially when foodstuffs, such as grain, are being 
handled. Therefore a clause, prescribing the rate of loading and discharging and 
defining laytime and the periods excepted from laytime, may state that the cargo 
handling time is to be counted only when weather permits work to be carried out. 
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Weather permitting (w.p.)-continued 
It should be remembered that it is only the effect of the weather on cargo-hand- 

ling operations on board the vessel that is relevant, not the transport of cargo to or 
from the berth. 

In 1983, in The Vorras, the vessel was on a charter and the laytime was "72 
running hours weather permitting". In the English Court of Appeal, it was said by 
a judge: 

"The words are '72 hours weather permitting'. The essence of the Owners' argument 
is that this phrase means '72 hours, unless the weather' prevents the vessel from 
loading'. There would be something said for this if the antonym for 'permitting' was 
'preventing'. ["Antonym" is a word of opposite meaning.] But it is not. It is 'pro- 
hibiting'. If the phrase is to be inverted, it reads '72 hours unless the weather prohibits 
loading'. In my judgment the weather prohibited any vessel of this general type from 
loading and it is nothing to the point that owing to the presence of another vessel in the 
berth, the prohibition was not the operative cause which prevented the vessel from 
loading. I would construe '72 hours, weather permitting' as meaning '72 hours when 
the weather was of such a nature as to permit loading'". (Words in brackets added.) 

Therefore the words are more descriptive of the effect of the weather on the 
cargo handling than an exception to the counting of laytime. 

This interruption of the counting of laytime against a charterer is now prac- 
tically similar to another weather description, "weather working day". Originally 
there may have been a difference in the effect on laytime. Owners were protected 
by the "weather permitting" provision whereas charterers were somewhat more 
protected under the "weather working days" provision. Now, in either case, 
charterers can suspend the counting of laytime during bad weather affecting or 
likely to affect cargo handling even if the vessel is only waiting for a berth. 

Owing to the apparent reduction of protection of shipowners under the "weather 
permitting" provision, BIMCO advises its owner members to incorporate suitable 
clauses in the charterparty clearly establishing how the "weather permitting" pro- 
vision should be applied. An example of such clauses can be found in the standard 
form voyage charterparties, GRAINVOY and NORGRAIN. This states: 

"All laytime to be based on working days of 24 consecutive hours, weather permitting. 
In the event that the vessel is waiting for loading or discharging berth, no laytime is 

to be deducted during such period for reasons of weather unless the vessel occupying 
the loading or discharging berth in question is actually prevented from working grain 
due to weather conditions in which case time so lost is not to count." 

This may avoid the effect of bad weather on the counting of laytime when no cargo 
operations are being carried out because the weather alone does not actually affect 
the loading or discharging. (See also Chapter 2, under Days.) 

Weather working day (WWD). This is defined in the Charterparty Laytime 
Definitions 1980 as: ". . . a working day or part of a working day during which it is 
. . . possible to load/discharge the cargo without interference due to the weather. If 
such interference occurs . . . there shall be excluded from the laytime a period 
calculated by reference to the ratio which the duration of the interference bears to 
the time which would have . . . been worked but for the interference." (See also 
Weather permitting and Chapter 2, under Days.) 



162 CHARTERING 

Wharf charter. (See Berth charter.) A "berth" is the vessel's place at a wharf 
(or at anchor) and a "wharf" is a wooden, steel, concrete or stone platform beside 
which the vessel can lie in a berth for loading or discharging or taking stores and/or 
fuel. Therefore a "wharf charter" is similar to a "berth charter" in that it refers to 
the destination in a voyage charter. If the vessel arrives at a wharf but is placed in a 
berth different to that at which it will load or discharge cargo, and if the charter is a 
berth charter, it may be arguable whether the vessel is an "arrived ship" because 
the wharf may have more than one berth. The "berth" is the specific place where 
the ship is to load and/or discharge. If the voyage charter is a "wharf charter" the 
wharf also should be named. 

Whether in berth or not (WIBON). This expression refers to the time when a 
notice of readiness can be tendered by the master. It converts a "berth charter" 
into a "port charter", whereby a ship becomes an "amved ship" and can tender 
notice of readiness, thus triggering off laytime, if the berth is unavailable and the 
charterparty expressly states that notice can be given whether the vessel has arrived 
in the berth or not. (See also Arrived ship and Chapter 2.) 

WIFPON (Whether In Free Pratique Or Not). In a berth charter, notice of 
readiness can be tendered even if the ship has not arrived in the destination berth 
which may be unavailable. The vessel would normally have to be given permission 
("pratique") by the port health authorities before it can be "legally ready" and 
this may influence the commencement of laytime. With a WIFPON qualification 
to the tendering of notice of readiness, the formalities of health clearance may not 
affect the commencement of laytime. (See also Free Pratique.) 

WIPON (Whether In Port Or Not). In a port charter (or even in a berth 
charter) the vessel would not have to be precisely within the port limits (fiscal, 
legal, commercial or any "limits") for the master to be able to tender a notice of 
readiness, thus triggering off laytime. This could be done if the vessel amved at the 
usual waiting place outside port limits, such as at a waiting anchorage, for the 
vessel to become an "arrived ship". (See also Chapter 2.) 

Without guarantee (W.O.G.). If a statement is made either during negotiations 
or in a charterparty and it is qualified with the words (or abbreviation) this in- 
dicates that the party using the qualification is not prepared to be bound by the 
content of the statement. In an old case concerning The Thoger, 1921, the vessel 
was described in a time charterparty as having a deadweight capacity ". . . 
supposed to carry about 600 tons-but no guarantee given-. . .". The time 
charterer sub-let the vessel under a voyage charter and the charterparty gave the 
same description of the vessel, adding the words "without guarantee". In fact, the 
ship could not actually carry the described deadweight of cargo. The judge de- 
cided that the owners had not breached their obligations to give the charterers the 
"full reach and burden" of the vessel. In any case, he decided that the words 
"without guarantee" when referring to the vessel's deadweight carrying capacity 
prevented the charterers and the sub-charterers from bringing an action for 
breach of warranty. 

The phrase is commonly used, particularly during negotiations, in order to pro- 
tect the different parties, including the shipbrokers. 
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Working day. This is a day or part of a day which is not expressly excluded from 
laytime by the charterparty and which is not a holiday. 

Working Time Saved (WTS). If the cargo operations are completed within the 
laytirne allowed to the charterer, despatch can become payable to him. The des- 
patch clause in the charterparty specifies how this despatch is to be calculated. If it 
is expressly based on working time saved, or "laytime saved", this works to the 
owners' benefit because it excludes the effect of periods excepted from laytime, 
such as Sundays and holidays. Despatch on working time saved can be less than 
that calculated on "All time saved", which is to the charterers' advantage. If the 
charterparty does not specify how despatch is to be calculated, it is assumed that it 
is based on "all time saved". 

Worldscale. This code name is given to the Tanker Nominal Freight Scale pub- 
lished by the Worldscale Associations of London and New York. The scale is a set 
of reference scales based on a "standard vessel" carrying out about 70,000 
different voyages and permits the shipping industry to assess the freight for the 
tanker market. Until January 1990, the system was called "New Worldscale" bbt 
the industry's consistent reference to the scale as "Worldscale" caused the pub- 
lishers to dispense with the word "New". The first Worldscale Schedule was 
issued in 1969. In the Worldscale system, freight rates are specified in U.S. dollars 
per tonne of oil. 

The "standard vessel" is considered to have a capacity of 75,000 tonnes 
deadweight, an average speed of 14.5 knots on a fuel consumption of 55 tonnes of 
fuel oil having a viscosity of 380 centistokes (cst), and a fixed daily hire of $12,000. 
The assumed price of fuel oil is as calculated for September 1989. 

As a simple example, if the Worldscale tables show a nominal freight of 86.00 
for oil from Mena a1 Ahmadi to Singapore and a tanker is fixed for a cargo of 
240,000 tonnes at W60, this indicates that the freight will be 60 per cent of $6.00 
or $3.60 per tonne. 

While freight rates for fixtures of dry cargo vessels are reported usually as U.S. 
dollars per metric ton, those for oil tankers are reported as points of Worldscale, 
for both "clean" oil and "dirty" oil, that is, for processed oil and for crude or 
"black oil", and those for gas and chemical cargoes in U.S. dollars per metric ton. 
For example, some tanker spot fixtures for July 1990 are: 

Ship's name 
Rare 
Nafkratis 
W60.0 
Lotus M 
W225.0 
World Rainbow 
$37/t 
Jean AUeaume 
$105/t 

Quantity Cargo From To 

240000 Dirty Mena a1 Singapore 
Ahmadi 

25000 Clean Arabian Botany Bay 
Gulf 

40000 LPG Arabian Far East 
Gulf 

5000 Vinyl Jubail Singapore 
Chloride 

WWD. See Weather-working days. This abbreviation can be combined with 
exceptions to laytime, such as "wwdFHINC", "wwdFHEX", "wwdSHINC" or 
"wwdSHEX". 
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WWR. When and where ready. This abbreviation may indicate the availability 
of a vessel. 

York-Antwerp Rules (YAR). It is usual to settle "general average" according to 
these Rules, the most recent version being that of 1974. They clearly define the 
sacrifices and expenses which will be made good as general average and in what 
manner the apportionment will be made between the different parties, such as the 
owner, the cargo interests and the charterer. 

In charterparties (and in bills of lading) a clause provides that general average, if 
any, shall be "adjusted" (that is, the contributions calculated by an "average 
adjuster") in accordance with these Rules. This reduces the chance of uncertainty 
if an alternative method was used which was governed by the system of general 
average adjustment in different countries. The Rules originated in 1890 and have 
been extended and revised for simplification and clarification. 

(See also General Average clauses and Chapter 9.) 



Laytime and Timesheets 

Chapter 1 attempted to cover the law and practice of "Chartering". When a vessel is 
chartered for a voyage ("voyage charter") the shipowner not only provides the ship 
to carry the cargo but also makes it available for a certain period of time during 
which the cargo can be loaded and discharged. The payment for the service of 
carrying the cargo is "freight" and freight, perhaps calculated by "voyage esti- 
mating", takes into account the time spent on the voyage, the fuel consumed during 
that time, the port costs, the cargo handling costs (if these are paid for by the owner), 
and other costs. Although the freight is for the service provided, it is not charged for 
separate periods of time during which the service is provided. Therefore, although 
part of the service is to make the vessel available for loading and discharging the 
cargo ("cargo operations") the time for this part of the service is not separately 
charged for. However, it can be (and usually is) taken into account by an owner 
when he assesses the freight he should charge. In any event, he is charging the user for 
the total time the vessel is being used. 

Because the vessel is being made available for cargo operations without a separate 
payment for the time during which it is made available, "Laytime" can be defined 
accordingly. In the "Charterparty Laytime Definitions 1980" this is: 

". . . the period of time agreed between the parties during which the Owner will make 
and keep the ship available for loadingldischarging without payment additional to the 
freight." 

The amount of "laytime", measured in days or in hours, can be considered to be a 
"store" or "reservoir" of time. The users of a vessel can draw on this amount of time 
for the purposes of cargo-handling operations, in particular for loading and dis- 
charging. Sometimes, even if no cargo operations are being carried out, the time 
during which the vessel is at the disposition of the charterer is also part of this store of 
time. For example, a charterparty may contain the words, "Time lost waiting for 
berth to count as laytime". 

Because the laytime is a "reservoir" of time, it can be used up gradually. It may be 
helpful to use an analogy of a stop-watch or clock working backwards. This can be 
referred to as the "laytime clock". (Another pictorial analogy is that of an "hour- 
glass" with the store of time being similar to the amount of sand in the top chamber 
with a valve between the chambers to start and stop the flow of sand.) The com- 
mencement of the use of laytime ("commencement of laytime") occurs when some 
agreed event "triggers off" the laytime clock. The laytime commences either 
immediately or after a specified period (the "notice time") or at some specified, 
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precise time after the Notice of Readiness has been given and has been accepted. For 
example, the laytime may be said to commence either six hours after the Notice of 
Readiness is given or at 08 00 the next working day, and so on. The use of the time 
operates against the charterer and it is said that "laytime counts" against him. 

Other, agreed events may operate to stop the laytime clock and when the event has 
passed, the laytime clock resumes. Such events are generally known as "exceptions 
to laytime". These "exceptions" can also be called ''interruption to laytime". The 
events which interrupt or suspend the "counting" or "running" of laytime can be 
physical (for example, rain and bad weather) or non-physical (for example, Sundays 
and holidays). 

If cargo operations are carried out during a period which is subject to an exception 
and therefore does not count against the charterer, he will obtain the benefit of the 
use of the vessel without losing his store of time. This protection can be expressly 
provided in the charterparty by words inserted in the clause dealing with laytime. If 
the laytime has commenced and an exception occurs, words such as "even if used" 
inserted after the description of the exception, mean that the exception will operate 
to stop the laytime-loss to the charterer, even if cargo operations take place during 
the excepted period. For example, the laytime could be specified in the charterparty 
with the words added, "Sundays and Holidays excepted, even if used". 

On the other hand, the cargo operations during the excepted periods can work in 
the shipowner's favour if words such as, "Sundays and Holidays excepted, unless 
used" are inserted in the charterparty. The actual hours of work count as laytime 
used. 

A compromise can, of course, be reached in the charterparty by inserting words 
such as, ". . . unless used when only half time actually used shall count". 

If the vessel is detained longer than the period of laytime allowed, the charterer 
must compensate the owner for the time so lost. This compensation can be "dam- 
ages for detention" or "demurrage". The main difference between these terms is 
that the former is "unliquidated damages", that is, the rate of compensation is not 
agreed in advance by the parties and may be determined by an arbitrator or judge, 
while the latter is "liquidated damages", agreed in advance. Demurrage is defined 
as: 

". . . the money payable to the Owner for delay for which the Owner is not responsible 
in loading andlor discharging after the laytime has expired." 

"Laytime" is, therefore, concerned with time and the cost of the use of time to 
either the charterer or the shipowner. Because time has some money value, the use of 
this time has to be calculated as accurately as possible. 

If, however, the cargo operations are completed before the laytime expires, the 
vessel is considered to be released earlier to the owner's control. In return for this 
"benefit" money can become payable by the owner to the charterer. This is "des- 
patch". 

In some cases, for example in the GENCON charterparty and in tanker charters, 
no despatch is payable unless a "rider clause" is added. Generally, the rate of 
despatch is half that of demurrage. 

"Laytime" can be fixed between the parties (for example "five days"), or calcul- 
able (for example, the vessel is to load 10,000 metric tons at the rate of 2000 m.t. per 
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day). This is a fairly simple task to determine the amount of laytime allowed to the 
charterer. 

However, when the laytime is neither fixed nor calculable but only "reasonable" 
(for example, the vessel is to be loaded "as fast as it can be loaded") problems can, 
and do, arise. In addition, when the laytime is calculable, but the method of calcula- 
tion contains elements of uncertainty, then also disputes can arise. For example, if 
the cargo is to be discharged at "200 metric tons per workable hatch per day" the 
laytime can be calculated in a relatively simple manner: However, if the charterparty 
provides for the ". . . cargo to be discharged at the average rate of 1,000 metric tons 
basis five or more available workable hatches, pro rata if less number of hatches, per 
day" problems with calculation can arise if some cargo holds are empty and if the 
ship's cargo-handling equipment is not available for certain hatches. 

Therefore, each side will attempt to calculate laytime most advantageously to that 
side and may attempt to insist that the reservoir of laytime was (or was not) used up 
in the manner agreed in the voyage charter. This leads to many disputes which are 
brought before arbitrators and courts. In this chapter, some of the facts on which the 
disputes arose will be identified. This will be done in conjunction with definitions 
and explanations of the terminology relating to "Laytime" and "Timesheets". 

Because the calculations are so important, accurate (and honest) records ought to 
be kept and consulted as a diary of activities, whether these are for cargo operations, 
or whether these are exceptions to laytime or waiting periods. These records take the 
form of "Timesheets", whether or not each is supported by a separate "Statement of 
facts". Therefore, this chapter will also contain suggested specimen Timesheets for 
different circumstances and types of voyage charters. 
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P A R T  A-LAYTIME 

Action of authorities. Delay may be caused by decisions of harbour and port 
authorities. These decisions are outside the charterer's control and the charterer 
cannot be held to be responsible for the delay. The results of such action can vary 
from preventing a vessel's berthing through negligent cargo handling by dock 
authorities to the vessel's being ordered to leave a berth temporarily for reasons 
determined only by the authorities. In such circumstances, the charterer does not 
lose laytime. The delay may not justify the owner's claim for demurrage for delay 
caused by such action. 

All purposes. See Days all purposes and Reversible laytime. 

Always accessible. (Also Reachable on arrival. See also Reachable on 
arrival in Chapter 1.) This phrase affects a vessel's being considered as an 
"arrived ship", thus allowing the Notice of Readiness to be given and the com- 
mencement of laytime counting against the charterer. The expression means that 
when the vessel arrives at the port the charterer will make a berth available and the 
vessel can proceed to the berth without delay. The word "accessible" means that 
the berth is capable of being approached because it is unobstructed. Any obstruction 
preventing the berth's being "accessible" would have to be a physical obstruction, 
either natural (for example, insufficient depth of water) or "man-made" (for 
example, congestion of the port). A weather "obstruction", such as fog, would not 
make the berth or port inaccessible. 

Arrived ship. (See also Arrived ship in Chapter 1.) For laytime to commence 
counting against the charterer the vessel must reach the agreed destination and be 
physically and legally ready to commence cargo operations and the Notice of 
Readiness must be given correctly by the master. This "triggers off'' the com- 
mencement of the laytime either immediately when the Notice of Readiness is 
accepted or after an agreed, fixed period. 

As fast as the vessel can . . . (FAC). The laytime is a period of time that may be 
calculated by reference to the maximum rate at which the vessel, in full working 
condition, is capable of cargo operations, that is, of receiving or delivering the 
cargo. In this situation, the laytime is not fixed and can be rather uncertain, depend- 
ing on an opinion of the speed at which the vessel can receive or deliver the cargo. 
The quantity of laytime depends on the vessel's capability and will therefore be an 
obligation on the shipowner, whereas if the description of the rate of cargo opera- 
tions is simply "with customary despatch", ("CD"), this is an obligation on the 
charterer. This latter expression means that the charterer must load and/or dis- 
charge the cargo as fast as is possible in the circumstances prevailing at the time of 
loading or discharging. 

Averaging. "To 'average' means that separate calculations are to be made for 
loading and discharging and any time saved in one operation is to be set against any 
excess time used in the other." (Charterparty Laytime Definitions 1980) 
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Averaging-continued 
(Note that this meaning of "average" is very different from the meaning given to 

it in "General Average".) 
The options of averagihg laytime and of using "reversible laytime" are options to 

the charterer, for whom each method has advantages over a method where demur- 
rage and despatch are separately calculated and paid. Usually the rate of despatch is 
half that of demurrage. 

"Reversible" means that an option is given to the charterer to add together the 
loading and discharging laytime as if one reservoir of laytime is allowed for both 
operations. 

It is clear that if an option to average is given in the charterparty the charterer 
would take advantage of it, especially if he controls the cargo-handling operations 
and is likely to earn despatch on all time saved. 

Ber th  charter.  The vessel will be "arrived" when it reaches the agreed desti- 
nation and this depends on the nature of the charter, whether it is a "berth 
charter" or a "port charter". In The Kyzikos, 1989, decided in the English House 
of Lords, the characteristics of these two types of charters were stated as follows: 

"The characteristics of a port charter-party are these. First, the contractual desti- 
nation of the chartered ship is a named port. Secondly, the ship, in order to qualify as 
having arrived at the port, and therefore entitled to give notice of readiness to dis- 
charge, must satisfy two conditions. The first condition is that, if she cannot immedi- 
ately proceed to a berth, she has reached a position within the port where waiting ships 
usually lie. The second condition is that she is at the immediate and effective disposi- 
tion of the charterers. By contrast, the characteristics of a berth charter-party are 
these. First, the contractual destination of the chartered ship is a berth designated by 
the charterers within a named port. Secondly, the ship in order to qualify as an arrived 
ship, and therefore entitled to give notice of readiness to discharge, must (unless the 
charter-party otherwise provides) have reached the berth and be ready to begin dis- 
charging." 

In the above statement, for "discharging", read also "loading". 

Colliery. A cLcolliery" is a coal mine and in voyage charters for the carriage of coal 
the laytime agreed may depend on the working hours of the mine, if the coal cargo 
has to be delivered to the vessel. The word is connected to expressions that affect 
laytime. 
Colliery guarantee. This is an undertaking in a contract between the colliery 

owners and the charterer or shipowner. The colliery agrees to supply the cargo 
and load the vessel on usual colliery terms. If a reference to "colliery guaran- 
tee" is incorporated in a coal charterparty the charterer is relieved from any 
liability for delay to the vessel if the colliery does not supply the coal within the 
agreed laytime. 

Colliery scale. Scale rates can be incorporated into a charterparty depending 
on the place of loading. These are rates which are set by organisations which 
publish standard-form charterparties after discussion with shipowners and col- 
lieries at the ports of loading. The scale rates also contain rates for demurrage. 

For example, a "slip" which is incorporated into the POLCOALVOY 1976 
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voyage charterparty for coal from Poland and which was amended so as to 
apply to all fixtures concluded on and after 1 April 1990, contains loading and 
demurrage scales. For example, for vessels over 9,000 (metric) tons of cargo, an 
extract from the scales is given below: 
Bill of Lading Quantity 
over 9,000 tons to 16,000 tons 

16,000 25,000 
25,000 35,000 

Daily Demurrage rates 
U S $  4,800 

6,000 
6,500 

Bill of Lading Quantity Gdansk-Northern Pon Swinoujscie 
over 9,000 tons to 25,000 tons 8,500 7,000 

25,000 35,000 11,000 10,000 

. . . and so on. 
Colliery turn. This refers to the order in which vessels are taken into the 

loading andlor discharging berth. This may change the requirements for the 
commencement of laytime. Normally, time does not count during turn time. 
This may be an advantage if the coal suppliers and charterers are connected 
with a colliery. The "turn"--or position in the loading sequence-may depend 
on the vessel's arrival being reported to the appropriate authorities or on the 
readiness of the colliery to supply a particular cargo. 

Colliery working days. This is a description of type of laytime depending on 
the ordinary working hours of the colliery from which the coal will be delivered 
to the vessel. The working days are related to normal times and in normal 
circumstances. Colliery holidays will be "holidays" if an exception to laytime 
exists in the charterparty (for example, "Sundays and Holidays excepted"). If 
the workers in a colliery are on strike, the delay is not excepted from the laytime, 
unless, of course, there is an appropriate "strike clause", unless a Sunday or 
holiday occurs during the strike. 

Commencement of laytime. "Laytime" is the period during which the owner 
makes the vessel available for cargo operations. It is important to know when the 
period begins. For certainty, the charterparty usually expressly relates the com- 
mencement of laytime to the happening of a particular event. This event is the 
giving of a Notice of Readiness. However, the Notice of Readiness must be valid 
when it is given. This will require two prerequisites to be fulfilled, namely, the 
vessel must be an "arrived ship" and it must be physically and legally "ready" to 
receive or deliver the cargo. If the Notice of Readiness is invalid when given, it will 
be ineffective to trigger the laytime (or to start the "laytime clock") upon the 
expiry of the stipulated period of notice. If the vessel is not actually ready, the 
giving of a document named "Notice of Readiness" will not relate to the true facts 
and the owners will not be entitled to advance the commencement of laytime. 

The words "unless the charterparty otherwise provides" have a meaning if the 
phrase "whether in berth or not" is inserted into the "laytime clause" of a berth 
charter. These words, usually abbreviated to "WIBON", were designed to con- 
vert a berth charter into a port charter. This effect operates only in the situation 
where a berth is not available for the vessel on its arrival. It does not apply where a 
berth is available but is unreachable because, for example, of bad weather. The 



L A Y T I M E  A N D  T I M E S H E E T S  171 

Commencement of laytime-continued 
phrase ensures that under a berth charter, the Notice of Readiness can be given as 
soon as the vessel has arrived within the port so that laytime would start to run on 
its expiry. The "expiry" is usually stated in the laytime clause, so that the laytime 
commences to count against the charterer at a specific instant or after a specified 
number of hours, after the "notice" has been given. 
An example of a "laytime clause" can be found in the GENCON charterparty: 

"Commencement of laytime (loading and discharging) 
Laytime for loading and discharging shall commence at 1 p.m. if notice of readiness is 
given before noon, and at 6 a.m. next working day if notice is given during office hours 
after noon . . . 

Time actually used before commencement of laytime shall count. 
Time lost in waiting for berth to count as loading or discharging time, as the case 

may be." 

Of course, the above printed clause can be added to and amended by deletions 
and insertion of other words and also by the insertion of a "rider clause". 

In the case of The Mexico I, 1990, a document headed "Notice of Readiness" 
was given by the master when the vessel was not actually ready to discharge the 
cargo carried under the voyage charter in dispute. This was not a valid notice and, 
the judge said in the English Court of Appeal, ". . . unless something happened 
after the notice was sent to make the laytime start, it never started at all, with the 
consequence not only that the owners have earned no demurrage, but also that 
they are obliged to pay the Charterers despatch money for the whole of the 
laytime". 

In this situation, if the cargo operations are in fact carried out, these occur 
without laytime having commenced. In practice it may very well be accepted that 
despite no Notice of Readiness having been given, "laytime" commenced. In The 
Mexico I it was conceded by the charterers that laytime began to run when dis- 
charge actually commenced. This may make good sense but it was not what the 
charter states. The charter is a contract and, as the judge said in the above case, "a 
contract is a contract" and if there is any dispute arbitrators and the courts will 
regard a contract strictly. If the charterers and the owners who agree to voyage 
charter terms choose to make laytime refer to the happening of a particular event, 
that is the way the law will regard the commencement of laytime, not as if the 
contract contained in the charterparty had expressed the commencement of the 
laytime in terms of some quite different event. The particular event is the giving of 
a valid Notice of Readiness. 

Customary. This word usually refers to the rate at which cargo operations are to 
take place and may affect the time the vessel is made available by the owner for 
these operations. For example, "customary despatch" means that the charterer 
must ensure that cargo operations are carried as fast as is possible in the circum- 
stances prevailing at the time of loading or discharging. The use of words such as 
< c customary" can make the counting of laytime quite uncertain. The uncertainty 
is not improved by using other, similar phrases such as that the cargo is to be 
discharged ". . . as fast as the vessel can deliver in accordance with the custom of 
the port . . ." ("C.O.P."). The reference to "custom" means a settled and estab- 
lished practice in the port. The practice is more relevant to the manner in which 
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the cargo operations are to be carried out and not exclusively to the time these 
would use. The custom or working practices in the port would be a contributory 
component of the total time available for cargo operations. The time would be 
"reasonable" and this would take into account all the circumstances of which 
 tom'' is one. 

If an indefinite time for cargo operations is qualified or partly defined by express 
reference to "customary despatch" or "custom of the port" every restriction 
arising from that custom or practice should be taken into consideration if these 
occur for external factors and the charterer cannot overcome them by the use of 
reasonable diligence. Therefore the charterer will not be liable for demurrage or 
delay if this is caused by port practice he could not foresee. Circumstances that 
could affect customary practice and the speed of (and time taken for) cargo 
operations are, for example, strikes, action of harbour authorities, limits imposed 
by cargo-handling equipment on board the vessel and unforeseeable difficulties 
imposed on shippers and/or receivers. 

Custom of the port. See Chapter 1. 

Damages for detention. This expression is used to refer to the compensation 
payable by a charterer if a vessel is delayed without agreement. This type of 
"delay" can be known as "wrongful detention" and can occur, for example, if the 
agreed laytime expires and no rate of demurrage (or "liquidated damages") has 
been agreed. It can also arise if laytime expires and any agreed, fixed demurrage 
period also expires. In modem chartering, fixed demurrage periods would be 
unusual, demurrage being payable for all time lost at the agreed rate. One use of 
damages for detention may be where the vessel is delayed because the charterer 
fails to nominate a berth which is reachable on the vessel's arrival, and the vessel 
arrives and has to wait. However, if the charterparty contains a clause dealing with 
"time lost waiting for berth" being counted as laytime, then demurrage would be 
more applicable than damages for detention. 

Days. When a charterparty provides for laytime to be fixed or calculable this can 
be referred to a number of "days". The number of days is sometimes called 
"laydays" but this term is better used for the "Laydays and Cancelling" clause. 
Laytime can also be described in such a manner that it is neither fixed nor calcul- 
able, such as that the cargo is to be loaded "as fast as the ship can receive". This 
has less certainty than the use of "days" (or hours). Under this heading in this 
chapter, different varieties of "days" will be discussed. 

The word "day" is defined "in the Charterparty Laytime Definitions 1980" as: 
"a continuous period of 24 hours, which, unless the context otherwise requires, 
runs from midnight to midnight". 
AU purposes. ("d.a.p."). When laytime can be added together by the 

charterer for loading and discharging operations as if one total time is specified 
to cover both operations, this is "reversible laytime" and is referred to as the 
number of days for all purposes. In a laytime calculation based on reversible 
laytime a specific clause must give the charterer the option and the charterer 
must exercise the option after declaring that he is doing so. Alternatively, some 
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conduct of his may imply that he does not wish to exercise the option. An 
example of the latter situation would be where a charterparty contains the 
option to reverse laytime but the charterer claims and receives despatch at the 
loading port if the loading operations are completed before the laytime expires. 

The expression "all purposes" should not be taken to refer to periods used 
which are exceptions to laytime, such as Sundays and Holidays. (See also 
Reversible laytime.) 

Clear  day. This usually means that the day on which the Notice of Readiness is 
given and the day on which the notice period expires are not included in the 
notice period. In this situation the expression refers only to the notice period. 
For example, a charterparty may provide that a number of "clear days notice" 
of the vessel's expected date of readiness at the port of loading must be given by 
the owners in order to enable delivery of the cargo at the shipment port in time 
for the vessel to be loaded within the agreed laytime. Without any qualification, 
a "clear day" is a day of 24 consecutive hours. With a qualification, such as 
"clear working days" this refers to the normal "laytime" days and any excep- 
tions would be deducted from the number of days' notice period. 

Another use of the term is related to the payment of despatch. Suppose a 
charterparty contains a clause dealing with laytime, demurrage and despatch, 
all in the same clause. For example, a clause could state: 

"Seven weather working days (Sundays and Holidays excepted) to be allowed by 
Owners to Charterer for loading . . . For any time beyond the periods above provided 
the Charterers shall pay to the Owners demurrage . . . or pro rata. For each clear day 
saved in loading the Charterers shall be paid or allowed by the Owners . . . " 
If the days saved include an exception to laytime, for instance a Sunday, the 

word "clear" could mean that the exception would not be counted in the time 
saved (that is, the despatch would not be payable on "all time saved"). Without 
the word "clear", despatch is normally payable on "all time saved". However, 
following early 20th century cases in England, the word "clear" probably does 
not mean that despatch is payable only on "working time saved". 

Holiday. When cargo operations are suspended on a day that is usually used for 
public rest and/or recreation the charterparty clause normally makes it clear 
whether laytime is to count or not. Usually the clause dealing with exceptions to 
laytime excludes holidays, unless there are qualifications such as "unless used". 
Exceptions to laytime generally benefit the charterer (unless the vessel is already 
on demurrage). Holidays are considered to occur only in the port where cargo 
operations will occur. Holidays given to the crew will not necessarily be an 
exception to laytime. 

For laytime purposes "Holidays" include parts of a week on which cargo 
operations would normally occur but are suspended because the local law or 
custom or usual practice in the port treats that part of a week as a "holiday", just 
like Sundays are normally treated. Some countries may not consider Sundays 
as holidays and also may not consider other days, such as religious festivals and 
feast days, for example, Christmas day and New Year's day, as holidays al- 
though these are treated as holidays in many western countries. Custom is as 
important in this respect as is the law. 
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The holiday can be on a national scale or on a local scale, differing in ports in 

a particular country. Holidays can be general, local, and also "official". 
Another type of holiday may be described as a "non-holiday" for it to be a 
"non-working holiday" so that it can be excepted from laytime. A "holiday" is 
a day which may be considered to be a public holiday but on which work may be 
done without any real addition to the ordinary pay of the workers. This would 
make the day a "working day" and not excepted from laytime. If large amounts 
of extra payments are required to cause work to be done on certain days then 
these would be "non-working" holidays and could be excepted from laytime. 

While the holiday affects laytime it can also affect the giving of a Notice of 
Readiness. The clause may state that the notice must be given in working hours. 
A holiday occurring after the vessel arrives may prevent the master's giving a 
valid Notice of Readiness. 

Of 24 hours. Such an expression may be used in the description of a "working 
day" and taken by charterers to mean that it comprises 24 hours which may not 
be consecutive. Thus, a charterer could attempt to show that if a port's normal 
working hours in any calendar day are only eight, then three calendar days 
would be necessary to make one working day of 24 hours. He could argue that 
the insertion of "24 hours" gives him a fixed period of 24 hours per "day", 
irrespective of when those hours occur. This would mean that if the gross 
number of actual hours on which cargo operations were carried out was 48 over 
six calendar days, the charterer had used up only two "days" of his laytime. An 
alternative meaning is that a working day of 24 hours means a period of 24 
hours from the time of readiness but this period is subject to any exception to 
laytime. This is a conventional "day". In a conventional "day" the normal 
"working hours", including overtime, count rather than actual working hours. 

Of 24 consecutive hours or of 24 running hours. These are actually con- 
secutive hours during "working days" which are not expressly exceptions from 
laytime and not holidays. 

Running days (also Consecutive days). These are days which follow one 
immediately after the other. They are continuous or "consecutive". For the 
shipowner this description has advantages compared with "working days". A 
"working day" may exclude Sundays and holidays, but a running day does not 
exclude any day unless expressly provided for in the charterparty. Therefore, 
the charterer takes the risk whether work is done on Sundays or holidays in a 
port. It must be noted here that the sequence of the days can be interrupted, for 
instance by an exception or by a custom of the port. 

Weather permitting. Sometimes cargo operations cannot be carried out 
because of inclement weather, especially when foodstuffs, such as grain, are 
being handled. Therefore a clause, prescribing the rate of loading and discharg- 
ing and defining laytime and the periods excepted from laytime, may state that 
the cargo handling time is to be counted only when weather permits work to be 
carried out. 

It should be remembered that it is only the effect of the weather on actual 
cargo-handling operations on board the vessel that is relevant, not the transport 
of cargo to or from the berth. 
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Therefore, the words are more descriptive of the effect of the weather on the 

cargo handling than an exception to the counting of laytime. 
This interruption of the counting of laytime against a charterer is now prac- 

tically similar to another weather description, "weather working day". Origin- 
ally there may have been a difference in the effect on laytime. Owners were pro- 
tected by the "weather permitting" provision whereas charterers were somewhat 
more protected under the "weather working days" provision. Now, in either 
case, charterers can suspend the counting of laytime during bad weather affecting 
or likely to affect cargo handling even if the vessel is only waiting for a berth. 

Owing to the apparent reduction of protection of shipowners under the 
"weather permitting" provision, BIMCO advises its owner members to incor- 
porate suitable clauses in the charterparty clearly establishing how the "weather 
permitting" provision should be applied. An example of such clauses can be 
found in the standard form voyage charterparties, GRAINVOY and NOR- 
GRAIN. This states: 

"All laytime to be based on working days of 24 consecutive hours, weather permit- 
ting. 

In the event that the vessel is waiting for loading or discharging berth, no laytime is 
to be deducted during such period for reasons of weather unless the vessel occupying 
the loading or discharging berth in question is actually prevented from working grain 
due to weather conditions in which case time so lost is not to count." 

This may avoid the effect of bad weather on the counting of laytime when no 
cargo operations are being carried out because the weather alone does not 
actually affect the loading or discharging. 

In The Vorras, 1983, it was decided that "weather permitting" are "words of 
description" rather than "words of exception". In the case it was said that ". . . 
any clause defining laytime is descriptive, and any clause providing that time 
shall not count against laytime so defined . . . is exceptive". A descriptive phrase 
is part of the laytime definition itself. If "weather permitting" is used in relation 
to laytime, owners may argue that the agreed laytime is to count unless the 
weather actually prevents the vessel from being loaded or discharged. This 
would apply only if cargo operations are taking place. In The Vorras it was said 
that the owner's argument would be correct if "permitting" meant the opposite 
of "preventing". However, the word with an opposite meaning was "pro- 
hibiting". Therefore, the word would cause laytime to be counted as agreed 
unless the weather prohibited loading. The judge said 

"The words are '72 hours weather permitting'. The essence of the Owners' argument 
is that this phrase means '72 hours, unless the weather prevents the vessel from 
loading'. There would be something said for this if the antonym for 'permitting' was 
'preventing'. ['Antonym' is a word of opposite meaning.] But it is not. It is 'pro- 
hibiting'. If the phrase is to be inverted, it reads '72 hours unless the weather prohibits 
loading'. In my judgment the weather prohibited any vessel of this general type from 
loading and it is nothing to the point that owing to the presence of another vessel in the 
berth, the prohibition was not the operative cause which prevented the vessel from 
loading. I would construe '72 hours, weather permitting' as meaning '72 hours when 
the weather was of such a nature as to permit loading'." (Words in brackets added.) 
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If laytime is being counted and an exception occurs, such as a Sunday, 

laytime does not count from the time the exception commences until it ends. 
The exception acts as a temporary stop to the "laytime clock". If a descriptive 
word is used such as "weather permitting" then this refers to the general nature 
of the period which is considered to count as "laytime". Laytime will not be 
counted if weather does not permit actual cargo operations. Laytime would also 
not be counted if weather would have prohibited cargo operations if these were 
being carried out. This is now similar in effect to the use of the phrase "weather 
working day". 

Weather working day. This expression means a working day or part of a 
working day during which it is possible (if the vessel is loading or discharging) or 
would be possible (if the vessel is not loading or discharging) to load or dis- 
charge the cargo without interference due to the weather. If such interference 
occurs, or would have occurred if cargo operations had been in progress, there 
shall be excluded from the laytime a period calculated by reference to the ratio 
between the duration of the interference and the time which would have or 
could have been worked if the interference had not occurred. 

This explanation which is similar to that given in the "Charterparty Laytime 
Definitions 1980" seems to be complex. It can be uncertain to decide if cargo 
work would or would not have been prevented by bad weather. The uncertainty 
increases with the difficulty of proving whether or not cargo operations were 
intended (". . . if cargo operations had been in progress . . ."). To reduce the 
chance of disputes between charterers and owners on the effect of weather on 
laytime if cargo operations are not being carried out, the parties may use the 
decision of port authorities on periods which would have interfered with cargo 
operations. Some port authorities issue circulars declaring that certain days 
were not "weather working days" because of inclement weather conditions, for 
example, because a typhoon was passing or nearby. 

The ratio of time lost to the working time is significant. For example, in a port 
it may be customary to work continuously over 24 hours. If rain prevents actual 
cargo operations for, say, six hours, only six hours is excluded from the laytime 
used. However, the working hours in the port may be from 00 00 hours to 07 00, 
08 00 to 15 00 and 16 00 to 23 00, and rain occurred from 06 30 to 09 30 and 
again from 14 00 to 18 00. Even if the vessel was not engaged in cargo-handling 
operations, the time saved for the charterer would be calculated as follows: 

Working time = 21 hours 
Rain interference = 7 hours 
"Lost" = 7/21 of a "working" day (or 113) 
One "day" = 24 hours 

Therefore, 113 of a day, or eight hours, would not be counted. This means that 
for that day only 16 hours of laytime are used. 

If the laytime clause is further qualified by the addition of the words "of 24 
consecutive hours" after "weather working day", this may operate in favour of 
the shipowner. In the example given above, the seven hours lost by rain would 
not be counted; for that day 17 hours of laytime are used. 
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The period which allows laytime not to be counted does not depend on actual 

loading or discharging operations being carried out. From the owner's side, it 
may be better to allow the charterer to exclude bad weather periods only if cargo 
handling was in progress. For example, a clause dealing with laytime could 
include: 

"Should any time be lost while vessel is in a loading (or discharging) berth owing to 
work being impossible through rain, snow or storm, the amount of actual time so lost 
shall be added to the laytime." 

The effect of such a clause would be that the charterer could prove that there 
was a period in which work was impossible because of bad weather but he would 
also have to prove that that resulted in loss of time to him because he was ready 
to use the time. For example, the vessel could be in a loading berth and the cargo 
is available and alongside but the weather prevents loading. This would be 
similar to the original understanding of "weather permitting". 

After The Vorras, 1983, decision, "weather permitting" and "weather work- 
ing days" (without any qualification) have the same effect on laytime. (See 
Weather permitting.) 

Working day. In the "Charterparty Laytime Definitions 1980" such days are 
defined as ". . . days or part(s) thereof which are not expressly excluded from 
laytime by the charterparty and which are not holidays". This is a definition that 
may appear to give the charterer considerable freedom in estimating the num- 
ber of hours that can be counted as laytime in a calendar day. If, for example, in 
a port only eight hours are usually worked during a calendar day, it would take 
three calendar days to give 24 hours' laytime or one "day". However, the 
meaning of the word "working" is more related to the working time not being a 
period of rest (such as a Sunday or a Friday in Islamic countries) nor a holiday 
and it is a period of 24 hours between midnight and midnight. 

In Saxon v. Union, 1900, it was said in the English House of Lords that 

"A working day is . . . to be understood as distinguished from a holiday-including in 
that term a Sunday or some fixed and usual day for rest and not for work, as a Sunday, 
Christmas Day, Good Friday, and the like." 

Therefore "working" is a descriptive term, describing the type of day. 
In Reardon Smith Line v. Ministry ofAgriculture, 1963, it was said, also in the 

House of Lords, that 

". . . 'working' is a description of a type of day. Prima facie it is a calendar day of 24 
hours just as Sundays and holidays are days of 24 hours which, when excepted, are 
taken out of the laydays . . . There is no established authority for . . . [the] . . . view . . . 
that the 'working day' of the laytime clause has something to do with the hours of the 
day during which the ship can be compelled to work." 

A "calendar day" normally commences at midnight and ends on the next 
midnight unless the charterparty specifies otherwise. This is the reason for the 
use of the phrase prima facie in the above statement. 

If charterers calculate laytime based on an eight-hour working day according 
to the custom of the port, they would be incorrect after the 1963 decision. 
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Demurrage. In every contract, each party to the contract has certain agreed obliga- 
tions. In a voyage charter one of the charterer's obligations is to load and/or dis- 
charge the vessel in an agreed period of time, the cclaytime", without any payment 
additional to the agreed freight. Therefore the charterer does not pay for the value of 
the vessel's time during the loading and/or discharging within the permitted lay- 
time. If the cargo operations occupy a longer period of time the shipowner can face 
financial losses. "By way of agreed compensation for these losses, the charterer 
usually contracts to make further payments, called demurrage, at a daily rate in 
respect of detention beyond the laytime." (Naviko v. Vrontados, 1968.) 

When the payment for compensation is agreed in the charterparty, at a specified 
rate, this is known as "liquidated damages". If no rate of payment is agreed or if 
the detention of the vessel is longer than an agreed period of delay or if the 
detention is caused for reasons unrelated to cargo operations, (that is, outside 
periods not normally counted as "laytime"), the compensation to the shipowner 
is called "damages for detention" and comprises "unliquidated damages". 

While demurrage is usually payable for a breach of the obligation to load and/or 
discharge the vessel within the agreed laytime, other delays may also cause similar 
compensation to become payable. Such compensation is also called "demur- 
rage". For example, if the vessel arrives at the agreed destination, the Notice of 
Readiness is correctly given and is valid, the laytime will commence after the 
agreed notice period even though cargo operations have not commenced. When 
the laytime expires, demurrage becomes payable. This is the common use of the 
term. 

However, if the vessel arrives and cannot reach its agreed destination, for 
example, a berth in a berth charter, the "Laytime clause" may state, as does cl. 
6(c) of the GENCON voyage charterparty, that "Time lost in waiting for berth to 
count as loading or discharging time, as the case may be". Therefore, if the berth 
destination cannot be reached, outside the owner's control, time may be lost even 
though "laytime" has not yet commenced. If time is so lost, demurrage may 
become payable. 

Therefore "demurrage" has a technical meaning related to the loss of time if 
laytime for loading and/or discharging is exceeded but can also have a wider 
meaning. In the wider sense, it ". . . is sometimes extended to cover delays other 
than delay in the physical processes of loading and discharging" (Islamic Republic 
of Iran v. Royal Bank of Scotland, 1987). In that case, the vessel was fixed to Bandar 
Khomeini in Iran during the Iran-Iraq war. The vessel waited for nearly four 
months off a port six hundred miles away from the destination before being able to 
discharge the cargo. When the vessel was on its voyage to the discharging port, the 
charterers ordered it to wait. Two months later the vessel was ordered to join a 
convoy to the discharging port. The crew refused to do so. The charterers agreed 
that most of the initial delay was time lost and demurrage was payable but after the 
orders to join the convoy were given there was no longer any "time lost waiting for 
berth". If this was correct, the owner's claim for demurrage would cease from the 
date of orders until the vessel reached the berth destination. 

However, a general principle exists that "once on demurrage, always on de- 
murrage" applies to voyage charters. This will be briefly discussed below but the 
main reason is that once the agreed time at which the vessel is at the charterer's 
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disposal has expired, the charterer is in breach of his "warranty" of laytime in the 
contract and is no longer entitled to any rights under the charterparty. 

In another, more recent case, also related to the Iran-Iraq war, The Forum 
Craftsman, 1990, arrived at the destination port and gave a Notice of Readiness. 
The port was congested and the vessel had to remain at anchor awaiting a berth. 
The vessel berthed 52 days after arrival but four days later had to obey Iranian 
Government instructions and return to the anchorage because it was discovered 
that the cargo of sugar was wet and contaminated by sea water. It was alleged that 
the vessel was not "seaworthy". The vessel remained at the anchorage for a 
further 79 days. 

The charterers agreed that the vessel was already on demurrage before the 
shifting from the berth to the anchorage but argued that because of the owners' 
breach of the contractual obligation of seaworthiness, the owners could not claim 
demurrage for the time lost from the time of shifting. 

When the dispute was referred to the arbitrators they held that a delay of a week 
because of the damage to cargo and investigation of the damage was reasonable 
and allowed the charterers to reduce the claim for the 79 days' demurrage by this 
amount. 

The arbitrators also held that the charterers' alternative reliance on cl. 28 of the 
Sugar Charterparty 1969 failed. This clause states: 

"Strikes or lockouts of men, or any accidents or stoppages . . . or any other force 
majeure causes including Government interferences, occurring beyond the control of 
the shippers or consignees, which may prevent or delay the loading and discharging of 
the vessel, always excepted." 

The arbitrators decided that because of the principle of "once on demurrage 
always on demurrage" the above clause could not assist the charterers to reject a 
claim for further demurrage for any cause. 

On appeal to the court, the arbitrators' findings were confirmed. 
The rate of demurrage is usually specified in the charterparty, on a daily basis, 

or for a proportional part of a day ("pro rata"). It may also be provided in the 
charterparty that time on demurrage is for a specified period. 

An example of a clause that limits the time lost is found in the GENCON 
charterparty: 

"Ten running days on demurrage at the rate stated in Box 18 per day or pro rata for 
any part of a day, payable day by day, to be allowed Merchants altogether at ports of 
loading and discharging." 

This indicates that "merchants", that is, the users of the ship, can keep the vessel 
longer than the agreed laytime for loading and/or discharging on the agreed rates 
of demurrage. After that period of 10 days, the ship may continue to be on 
demurrage or the owner may claim for damages for detention. 

(The reference to "Box 18" is to the box in the 1976 revision of the charterparty 
which has a "Box layout" containing the main terms in Part I (Page 1) of the 
document and the text of the details of the clauses in Part 11.) 

This clause is not really in the charterer's favour because the time lost after the 
fixed period on demurrage may have to be compensated at uncertain, "unliqui- 
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dated" rates and because it does not provide for despatch payable by the ship- 
owner to the charterer. Therefore, charterers may insist on a rider clause and 
delete the GENCON demurrage clause during negotiations. Such a clause could 
be as follows: 

"Demurrage to be paid at the rate of USD1800 per daylpro rata for all working time 
lost. Despatch money to be paid at half the rate of demurrage for all working time 
saved. Demurrageldespatch, if any, to be settled directly between Owners and 
Charterers. " 

If the charterparty clause refers to a fixed period on demurrage, this would be the 
maximum period at the agreed rate of demurrage. If the ship was delayed beyond 
the laytime for less than the contracted period of days on demurrage, the rate of 
demurrage would be that agreed in the charterparty. If, however, the ship was 
detained for a longer period than the fixed number of days on demurrage, the 
owner would be entitled to damages for detention. The amount could be the same 
as at the rate of demurrage or the owner could claim for a higher amount if he 
faced serious losses because the ship's next fixture is postponed or cancelled. 
Another possible way of assessing damages for detention can be at the owner's 
costs of overheads and ship's running costs per day. (See also Damages for  
detention.) 

In some charterparties "scale rates" may be given for loading and/or demur- 
rage. For example, in the NUBALTWOOD charterparty, the daily demurrage 
rates for bill of lading holders are calculated by means of formulae. One such 
formula, "Formula A", is used for cargoes comprising both packaged or truck 
bundled and loose timber, or pre-slung and unslung telegraph poles: 

GBP 0.76 x cargo intake or outtum 

Cargo intake or outtum 
1 + 

2,666 

("Cargo intake or outturn" is the quantity loaded or discharged in the port at 
which the claim occurs. A minimum of GBP 495 applies to the rates. "GBP" is the 
abbreviation for British Pounds Sterling.) 

For oil tankers the rate of demurrage may be referred to Worldscale rates. The 
rate of demurrage may also be reduced by some agreed percentage in certain 
circumstances. For example, the demurrage clause in TANKERVOY 87 states: 

"Charterers shall pay demurrage as specified in Part I (L) for all time by which loading 
and discharging and other time used on Charterer's purposes . . . exceeds the laytime 
as specified . . . If however, any demurrage is incurred due to any of the events set out 
below the rate of such demurrage shall be reduced by half: 

(a) bad weather or sea conditions; 
(b) the effects of fire or explosion, or breakdown of machinery at shore installa- 

tion not caused by negligence on the part of Charterers . . . ; 
(c) act of God; act of war; act of public enemies; . . ." 

Section L in Part I of the Charterparty gives the rate as "The demurrage rzte per 
day or pro rata shall be: (i) . . . . percent of Worldscale based on . . . or (ii) . . . US 
Dollars". 
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Another example of demurrage rates being halved is found in "Strike clauses". 
In the GENCON charterparty the "General Strike clause" states: 

6 '  ... 
If there is a strike or lock-out affecting the discharge of the cargo on or after vessel's 
arrival at or off the port of discharge and same has not been settled within 48 hours, 
Receivers shall have the option of keeping vessel waiting until such strike or lock-out is 
at an end against paying half demurrage after expiration of the time provided for 
discharging . . . " 

The GENCON strike clause and "half-demurrage" were considered in The 
Saturnia, 1984, where the English court held that the half-demurrage provision in 
the clause applied only if a strike took place before expiry of laytime. The clause 
clearly contemplates the existence of a strike during the laytime. 

The wording of some clauses dealing with circumstances when half-demurrage 
will become payable may lead owners to consider that such protection should be 
given to the charterer only when the vessel is on demurrage. This is the opposite of 
the position under the GENCON strike clause and the decision in The Saturnia. 
For example, in the ASBATANKVOY charterparty the demurrage clause pro- 
vides: . . . If, however, demurrage shall be incurred at ports . . . by a strike, 
lockout, . . . the rate of demurrage shall be reduced one-half." 

Charterers may argue that the half-demurrage provisions apply to any delay 
caused by the specified events, if the delay is during the laytime or when the 
laytime has expired. The owners may argue that the protection applies only after 
the vessel comes on to demurrage time, that is, after laytime has expired. In the 
owners' case, if a strike takes place during laytime and ends before laytime 
expires, any demurrage caused by the consequential delay must be at full rates. 

It is more likely that the charterers' argument will succeed because the clause 
does not clearly restrict when half-demurrage is payable. 

The charterparty may also contain a clause dealing with the mechanism for 
claiming demurrage. For example, TANKERVOY states: 

"Any claim for demurrage shall be delivered with supporting documents not later 
after the completion of discharge than the number of days specified . . . Owners shall 
give the promptest notice of any such claim that is reasonably possible. 

If Owners fail to submit any such claim within the time limit aforesaid Charterers 
shall be discharged from all liability in respect thereof." 

Once on demurrage, always on demurrage. If the charterers fail to ensure 
that cargo operations are completed within the agreed laytime, they have 
breached the charter. Breach of the laytime provision is closer to a breach of 
warranty and compensation may be claimed in the nature of "damages". These 
damages are referred to as "demurrage". 

The obligation contained in the "laytime warranty" is strict. The charterer 
would generally be unable to avoid a claim for demurrage. The example of The 
Forum Craftsman, above, demonstrates how charterers were prevented from 
avoiding a large claim for demurrage, even though the owners were partly 
responsible for the delay. Only some exceptions in the charterparty may assist 
the charterer. An example is the CENTROCON strike clause or any other 
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provision found in the charterparty as a rider clause. An example is found in the 
case of The John Michalos, 1987, in which a rider clause absolved the charterers 
from liability for "any" delay caused completely or partly by strikes. This 
included demurrage. (See also Strike clause.) 

"On demurrage" is explained in the "Charterparty Laytime Definitions 
1980" meaning that ". . . the laytime has expired. Unless the Charterparty 
expressly provides to the contrary the time on demurrage will not be subject to 
the laytime exceptions". 

Therefore, time on demurrage is continuous unless an exception to demur- 
rage is contained in the charterparty. Exceptions to laytime, such as Sundays 
and holidays or unfavourable weather, do not normally apply to time on de- 
murrage because such exceptions are protective for the charterer and by his 
breach of the laytime warranty he loses the right to protection. In the case Dim 
Compania v. Louis Dreyjk, 1978, it was said in the House of Lords: 

"When once a vessel is on demurrage no exceptions will operate to prevent demurrage 
continuing to be payable unless the exceptions clause is clearly worded so as to have 
that effect." 

It must be recognised that this maxim is not necessarily new. The common 
phrase, "once on demurrage, always on demurrage" is used frequently by 
arbitrators, judges and commercial people in deciding disputes. For example, 
in The Tassos N, 1983, the judge said: 

"Although catch phrases seldom help and sometimes confuse legal analysis, this is, as 
it seems to me, a true case where one can apply the phrase 'Once on demurrage, 
always on demurrage.' " 

The origin may be seen in Aktie Reidar v. Arcos Ltd., 1926, where the judge 
said, in somewhat different words but expressing the same idea: 

"Demurrage days are days in which the charter is in breach, and this view alone 
explains what I conceive to be the well-established principle that, unless by express 
stipulation, exceptions that would protect the charterer no longer protect him during 
demurrage days." 

The statement in Dias Companiav. Louis Dreyfis, 1978, merely confirmed this. 
In Dim, a fumigation clause in the charterparty stated that "At discharging, 
charterers have the option at any time to treat at their expense ship's cargo, and 
time so used, not to count". The Court held that fumigation time after laytime 
had expired was not excepted by this clause. 

In The Kalliopi, 1988, the charter provided: 
"The act of God, restraint of princes and rulers . . . and all and every other avoidable 
hindrances which may prevent the.. . discharging.. . during the voyage always mutu- 
ally excepted." 

The charterers attempted to argue that delays within the general exceptions 
clause, after the laytime had expired, should not be counted in the time lost. The 
judge in the English Court of Appeal held that the words "mutually excepted" 
were not explicit enough to discharge a burden to pay demurrage. The charterers 
were not concerned with the exceptions having any effect during the laytime but 
only when the laytime expired. If their argument was permitted to prevail, it may 
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lead to a "bizarre contract" where an exception was not important enough to 
interrupt laytime but was important enough to interrupt demurrage. 

However, the charterer may be protected in a limited manner by the words in 
the charterparty, as for example in the TANKERVOY 87 clause extracted above, 
where the demurrage rate is halved for certain events. For tankers at discharging 
ports, demurrage may cease when the vessel commences ballasting, as was found 
in the (now obsolete) STB VOY tanker charterparty. Words excepting demur- 
rage in this charterparty were subject to decision in the House of Lords in The 
Notos, 1987. In that case, the relevant clause stated: 

". . . if the vessel is on demurrage, demurrage shall not accrue, for any delay caused by 
strike, lockout, stoppage or restraint of labour of master, officers and crew of the vessel 
or tugboats or pilots or any other cause of whatsoever nature or kind over which the 
Charterer has no control." 

Heavy swell prevented the vessel from discharging its oil cargo at the buoy berth 
because it could not be connected to the "sea line". It was decided that swell 
was a cause of delay over which the charterers had no control. The word 
"whatsoever" at the end of the above clause was not permitted to have a 
restricted meaning as the owners were contending in the case. Therefore the 
exceptions to demurrage can be wide-if the charterparty is explicit enough. 

Time on demurrage may not be continuous on passage between ports when 
the vessel completes cargo operations, during demurrage time, at one port and 
then departs from that port. Time on demurrage will resume when the vessel 
arrives at the next agreed destination. The reason for this is that on passage the 
vessel is not being delayed or detained by the charterer. The vessel is engaged in 
a voyage on which it would have been engaged even if demurrage had not been 
incurred by the charterer. 

Despatch. Just as "demurrage" was money paid by the charterer as compensation 
for breach of the warranty of laytime, so also "despatch" represents money pay- 
able, in this case by the shipowner, if the ship completes loading or discharging 
before the laytime has expired. The owner may have to pay despatch to the 
charterer or other persons using the vessel, such as shippers or cargo receivers. 

However, while demurrage is compensation, despatch is more in the nature of a 
"reward" or "rebate of freight" for releasing the vessel earlier than may have been 
expected. In Navico v. Vrontados Nafiki, 1968, it was said that ". . . the shipowner 
. . . reaps the advantage of being able to proceed earlier on the ship's next freight 
earning engagement. In recognition of this advantage, provision is usually made 
for the payment by the Owners of a rebate of freight at a daily rate for all time 
saved". 

The phrase "all time saved" can cause problems, in a descriptive sense, for 
owners, compared with "all working time saved" and this will be briefly explained 
below. 

Another problem can arise, this time in a rather practical sense, for example, 
when the charterers agree to a good freight rate for a voyage charter and then the 
shipowners or their brokers, not realising the implications, agree on a low cargo 
handling rate. When the vessel arrives at the port at which cargo operations are 
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under the control of the charterers, the loading or discharging can be carried out 
faster than was originally agreed by the parties and despatch becomes payable, 
thus reducing the effect of the supposedly good freight rate. 

Yet another problem of interpretation can arise if the clause dealing with des- 
patch and demurrage is not carefully drafted. For example, a clause may state 
"Any hours saved in loading to be added to the hours allowed for discharging" 
and time is saved at the loading and discharging ports. If loading takes three days 
less than the allowed laytime and discharging takes seven days less than the 
laytime allowed, it is likely that the charterers will claim for 10 days' despatch. 
However, the owners may allow only seven days because the clause does not 
provide for despatch payable for the time saved at the loading port, only for a 
method of dealing with the time saved. 

It is common for despatch rates to be half the demurrage rates, although an 
express clause in the charterparty can cause the despatch to be at another propor- 
tional rate. The reason for the half-demurrage rate is that despite the earlier 
release of the vessel, the owner may be unable to fix it easily on its next voyage 
charter. The owner can gain less by the earlier release than he can lose by delay, 
which incurs demurrage. 

It is also common in tanker voyage charters for no despatch to be mentioned in 
the charterparty. 

Despatch is also relevant to the charterer's use of the option to average or 
reverse laytime. For example, if the cargo operation at one port is likely to be 
slower than agreed and faster at another port, the charterer may exercise his 
option to average so as to set off the time lost at the slower port against the time 
saved at the faster port. (See Averaging.) If the charterer wishes to exercise the 
option, he cannot claim despatch at the loading port because he should not be 
allowed to use the same time again at the discharging port. 

Despatch can sometimes become payable (twice) for the same time saved. For 
example, if the vessel is to load at two ports, the loading operations are much faster 
than agreed and the passage between the two ports is very short. In this situation 
the time saved may overlap. 

Despatch is usually calculated separately for loading and discharging ports but, 
unless the despatch rates differ for different loading ports and different discharg- 
ing ports, not for individual loading ports or discharging ports. 

Despatch-All t ime saved (ATS). If the charterparty does not specify which 
description of time attracts despatch, it is presumed that despatch will be payable 
for all time saved. In this situation, the time saved to the vessel will be from the 
completion of loading and/or discharging until the expiry of the allowed laytime 
and will include periods which would normally be exceptions to laytime. This 
differs from despatch payable for "all working time saved". (See below.) 

The reason for the presumption of despatch payable on all time saved, in the 
absence of express words, is that if demurrage was payable, the principle "once on 
demurrage, always on demurrage" leads to a presumption of demurrage payable 
without the charterer's normally benefiting from the exceptions to laytime. 

If one clause in the charterparty specifies the laytime allowed and also deals with 
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despatch but another clause specifies the demurrage payable, the owner may be 
able to establish that the presumption does not apply because the same clause 
prescribes laytime and its exceptions and therefore the exceptions should also 
apply to despatch. 

If the same clause in the charterparty prescribes laytime, demurrage and des- 
patch, but the words specifically except periods for which despatch is payable, the 
presumption also may not apply. For example, if despatch is payable for "each 
'clear' day saved in loading (or discharging)", an arbitrator or a court may decide 
that despatch is not payable for Sundays and holidays because these are not "clear 
days". 

Despatch-All laytime saved (LTS). This expression generally means the same 
as "all workmg time saved". 

Despatch-All working time saved (WTS). This description of the time means 
the time saved to the owner from the completion of the loading and/or discharging 
until the expiry of the allowed laytime and excluding periods which are exceptions 
to laytime. 

"Working" may be taken to mean the periods which include the customary 
working hours in the port. For example, if despatch is payable on the working time 
saved and the number of hours saved is 72, the owners may divide this by 24 
(hours per calendar day) to obtain a figure of three days' despatch. Sundays and 
holidays would not usually be normal "working" time and would be excluded 
from time saved. 

The expression generally means the same as "all laytime saved". In this situ- 
ation, if there are exceptions to laytime, these will also apply to periods for which 
no despatch is payable. 

If despatch is payable on all working time saved, this is more advantageous to 
the shipowner. 

Dispatch. This may be used to mean "despatch" or compensation, but this can be 
confusing. It may be better used to describe the "speeding up of an activity". For 
example, the shipowner is obliged to ensure that the vessel proceeds to the next 
port with "reasonable dispatch". 

Exceptions to laytime. Laytime is the period of time during which the shipowner 
will make the vessel available for loading and/or discharging. The user of the ship, 
presumably the charterer, will therefore enjoy a "store" or "stock" of time. When 
laytime commences, the store of time will begin to run out and reduce. (This is 
referred to as the "counting of laytime".) The parties to a voyage charter may 
agree that certain circumstances and events may interrupt the reduction (or 
"counting") of laytime. These will operate as a "protection" for the charterer. 
For example, a clause dealing with the stoppage of laytime counting because of 
strikes (a "strike clause") would be a protective clause. 

In the GENCON charterparty the "General Strike clause" states: 
". . . If there is a strike or lock-out affecting the discharge of the cargo on or after 
vessel's arrival at or off the port of discharge and same has not been settled within 48 
hours, Receivers shall have the option of keeping vessel waiting until such strike or 
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lock-out is at an end against paying half demurrage after expiration of the time 
provided for discharging . . ." 

In this situation, the protection for the charterer is limited to the charterer's 
paying half-demurrage. The protection can be considered as a period during 
which the counting of laytime is stopped. 

If the strike or lock-out occurs on board the vessel, other clauses may protect the 
charterer from paying demurrage completely and also provide other exceptions to 
laytime. For example, the ASBATANKVOY tanker voyage charterparty provides 
that: 

"7 . . . the number of running hours specified as laytime shall be permitted the 
Charterer as laytime for loading and discharging cargo; but any delay due to the 
vessel's condition . . . shall not count as used laytime. If regulations of the Owner or 
port authorities prohibit loading or discharging of the cargo at night, time so lost shall 
not count as used laytime. . . . Time consumed by the vessel in moving from loading 
or discharging port anchorage to her loading or discharge berth, discharging ballast 
water or slops, will not count as used laytime. 

8 . . . The Charterer shall not be liable for any demurrage or delay caused by strike, 
lockout stoppage or restraint of labour for Master, officers and crew of the vessel or 
tugboat or pilots." 

Therefore, demurrage for "time lost" from the allowed laytime, may be 
reduced or not paid at all and this may also be seen as an "exception" to laytime 
counting. 

An exception to laytime is a period during which time should not count against 
the charterer. 

The "counting" of laytime can also occur because of other circumstances. For 
example, laytime may be interrupted by weather and by "Sundays and Holidays". 

Interruptions by weather are usually related to periods when weather conditions 
are such that normal cargo operations are prevented or are impractical. Depend- 
ing on the wording in the clause, if cargo operations are not actually being carried 
on, but if they were the weather conditions would have prevented them, the 
counting of laytime may also be interrupted. (See Weather working day under 
Days.) 

Holidays can also interrupt the counting of laytime. These days may be Sun- 
days, other "holidays" and, in Islamic countries, Fridays. In some ports, even 
Saturdays are not "normal" working days, and these may not count as laytime. 

Various other causes may also interrupt the charterer's loss of available time. 
Generally the reason may be related to the lack of the charterer's control over the 
circumstances. For example, the clause dealing with laytime in TANKERVOY 87 
is very wide. It states: 

"(b) Time lost owing to any of the following causes shall not count as laytime or for 
demurrage if the vessel is on demurrage: 

(i) awaiting next high tide or daylight to proceed on the inward passage from 
awaiting place . . . to a . . . berth 

(ii) actually moving from a waiting place . . . to a . . . berth or place nominated by 
Charterers or waiting for pilot or tugs in order so to move; 
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(iii) in handling ballast unless carried out concurrently with cargo operations such 

that no time is lost thereby; 
(iv) stoppages on the vessel's orders, breakdown or efficiency of the vessel, negli- 

gence or breach of duty on the part of the Owners or their servants or agents or 
strike, lockout, or other restraint of labour of the vessel's crew; 

(v) strike, lockout or other restraint of labour of pilot or tug personnel." 

The charterer's control is significant. If cargo operations are the charterers' 
responsibility, but they, or their agents, employ an independent contractor to 
carry out the operations, any delay caused by the contractor may not be under the 
charterers' "control". For example, in The Mozart, 1985, a charterparty stated 
that any time lost because of accidents to machinery ". . . or any cause beyond the 
control of the Charterers . . ." was not to be counted as part of the laytime and that 
the cargo was to be loaded by men appointed by the charterer free of expense and 
risk to the vessel. 

The machinery operated by the independent contractor employed by the 
charterers' agents broke down and the charterers claimed an exception to laytime. 
It was held that although the actual loading was not the owner's responsibility, the 
exception clause protected the charterer. The judge made it very clear that certain 
circumstances should not ". . . be treated as the charterers' 'fault'". 

While the exception may relate to the lack of charterer's control, charterers 
must also take reasonable care to mitigate or reduce or prevent the loss of time. 

The words apparently protecting the charterer ". . . or any other cause beyond 
the control of the Charterer . . ." do not give the charterer absolute protection. 
The cause must be of the same kind as described in the laytime clause. 

While exceptions to laytime may be protection of the charterer, appropriate 
words in the charterparty may affect this protection. For example, a laytime clause 
could state the laytime would be calculable "Sundays and Holidays excepted, 
unless used". In this case, the time during the nominally excepted periods would 
be counted if cargo operations took place. 

Free time. The commencement of the counting of laytime is usually clearly 
specified in the charterparty. (See also Commencement of laytime.) Generally, 
laytime commences to be counted against the charterer after the vessel has 
arrived, is physically and legally ready for cargo to be loaded or discharged on 
board, and a valid Notice of Readiness has been given by the master and accepted 
by the charterers or their agent. A certain period is allowed (the "notice period") 
after the Notice of Readiness is accepted before laytime commences. For 
example, it may be stipulated in the charterparty that "Laytime is to commence to 
count from 08 00 hours on the next working day after Notice of Readiness has 
been given within ordinary office hours". 

Suppose the valid and correct Notice of Readiness is given and that laytime is 
due to commence on the next working day. However, cargo operations com- 
mence shortly after the notice is tendered and accepted. The cargo operations are 
said to be carried out in "free time", that is, time which is used, free of charge, by 
the charterer. In Pteroti v. National Coal Board, 1958, it was established that cargo 
operations before the notice period has expired did not automatically imply that 
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the counting of laytime, against the charterer, commenced earlier than had been 
agreed in the charter. 

Suppose, further, that laytime is due to commence at 08 00 hours on the next 
working day but the cargo operations are completed before laytime commences. 
This would result in the owner possibly having to pay despatch. 

The only way of protecting the shipowner in a charterparty is to include words 
that make it very clear that any "Time actually used before commencement of 
laytime shall count", as are provided in the GENCON charterparty. 

Fridays and Holidays excepted and Fridays and Holidays included 
(FHEX and FHINC). It was said, of periods which are generally excepted from 
laytime, that ". . . there may, of course, be days in some ports, such as the 
Mahomedan Friday, which are not working days . . ." (Reardon Smith v. Ministry 
ofAgriculture, 1963.) If the vessel is loading, for example, in an Islamic country but 
discharging in a non-Islamic country which does not treat a Friday as a "holy 
day", Sundays would not be excepted from the counting of laytime unless the 
laytime clause specified which day was not to be counted as laytime in the different 
ports. 

Interruption by bad weather. See Exceptions to laytime. 

Laycan. This is the abbreviation used for the "Laydays and cancelling clause" in 
a charterparty. The clause provides for the earliest time when the charterer expects 
the master of the vessel to give a Notice of Readiness and for laytime to commence 
and also gives the charterer an option to cancel the charter if this event does not 
occur before a certain date. The phrase, "laycan", is very commonly used in 
negotiations and discussions and in communications before a fixture. It can also 
be found in reports of market fixtures. 

Laydays. Sometimes this word may be used to refer to "laytime", calculated in a 
number of "days". However, it is preferable to use "laytime" to mean the period 
allowed for the cargo to be loaded and/or discharged and for "laydays" to be used 
to refer to the earliest time when the charterer expects the vessel to be ready for 
loading and/or discharging. (See Laycan.) 

Laytime. The main purpose of a voyage charter is that cargo is to be carried from 
place to place. The charterer agrees to pay freight for the use of the vessel to 
perform this service. However, before the cargo is carried it must be loaded and 
when it arrives at its contractual destination, it must be discharged. These opera- 
tions take time. The value of a vessel's time can be considerable. Therefore the 
shipowner wishes to obtain a reimbursement from the charterer for the value of 
the time lost by the vessel when it is in port for loading or discharging. Initially, 
therefore, the owner makes the vessel available to the charterer for the cargo 
operations in addition to providing the service of carriage of the cargo. The owner 
could, of course, charge separately for the time in port. However, the owner will 
take into account the time the vessel may be expected to stay in port and include 
the value of this time into his estimate of the freight that he will expect from the 
charterer. It was said in an early case, Znverkip v. Bunge, 1917, that: "The sum 
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agreed for freight in a charter covers the use of a ship for an agreed period of time 
for loading and discharging, known as the lay days, and for the voyage." 

The expression "Laytime" was developed to cover the period during which the 
owner makes the vessel available for loading andior discharging. Because it is 
assumed that the cost of this time is included in the freight, the owner cannot 
expect any payment for loading or discharging time additional to the freight. 
Accordingly, a standard definition of "laytime" can be found in the 
"Charterparty Laytime Definitions 1980", that: 

"'Laytime' means the period of time agreed between the parties during which the 
Owner will make and keep the ship available for loading/discharging without payment 
additional to the freight." 

However, because time has value to the shipowner, the time allowed to the 
charterer is not indefinite. The old concepts of indefinite laytime, such as "custo- 
mary" and "as fast as the vessel can . . .", among others, are not generally found 
today. The modem approach is to have a time limit on the laytime. This is either 
fixed (for example, ". . . in . . . days . . .") or calculable (for example, ". . . at an 
average of . . . metric tons per . . . day . . ."). 

When some event triggers the commencement of the laytime, the quantity of 
time allowed to the charterer or shipper or consignee commences to reduce. It 
continuously reduces unless the charterparty contains "exceptions to laytime", 
during which the reduction of the charterer's stock of time is interrupted or 
suspended. Sundays, holidays, bad weather, strikes, ballasting, etc., are various 
events which interrupt the counting (down) of the charterer's laytime. 

When this agreed ("allowed") period of laytime expires, the charterer must pay 
for the time lost if the cargo operations are still continuing. The payment is called 
"demurrage" where the compensation is agreed in advance ("liquidated dam- 
ages") or "damages for detention" ("unliquidated damages"). (See Demurrage 
and Damages for detention.) 

If, however, cargo operations are completed before the laytime expires, the 
owner may have to pay "despatch" to the charterer. 

The entire idea of "time" and the value of time, especially to the owner, was 
well explained by the judge in The Cog% Island, 1953, when he said that: 

"The shipowner's desire is to achieve a quick turn-round; time is money for him. The 
object of fixing lay days and providing for demurrage and despatch money is to 
penalise dilatoriness ('delay') in loading and to reward promptitude." 

Laytime commencement clause. See Commencement of laytime. 

Laytime not fixed. The period of time can be expressed in the charterparty in a 
number of ways. If the laytime is "fixed" this leads to considerable certainty in 
assessing the time used for the cargo operations. Laytime can be fixed by express 
words in the charterparty or by reference to the rates of loading or discharging 
cargo. It is when the laytime is not fixed that problems may occur. For example, 
the time available to the charterer for cargo operations may be referred to the 
"custom of the port". The owner may be quite unfamiliar with the working 
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customs and practices of every port. In any case, if the charterer is the shipper, the 
working practices in a port of loading are better known to him. While the position 
where laytime is neither fixed nor calculable may require the period of laytime to 
be "reasonable", the uncertainty of such terms in a charterparty has led to their 
unimportance in modem chartering. 

Lightening. When a vessel has to be "lightened" this is usually to reduce its 
draught so as to enable it to enter into a port or arrive at a berth, where there may 
be restricted depth of available water. The charter may provide for the vessel to be 
ordered to a ". . . safe port or as near thereto as she can safely get, and lie always 
safely afloat . . .". In this case the restricted depth may prevent the vessel from 
being safe or afloat. The criterion is not merely a state of tide, because the vessel 
may simply have to wait until the tidal conditions are appropriate. The depth of 
water may never be suitable and safe for the vessel to navigate and lightening may 
be necessary if the vessel is loaded to a draught that is too deep on its arrival at the 
discharging port or if it has to pass through a waterway where draught restrictions 
apply 

For example, if a vessel has to pass through the Panama Canal, the maximum 
draught permitted for a transit is a "Tropical, Fresh Water" (TFW) draught of 39 
feet 6 inches. If the vessel is loaded to this draught in salt water, on its arrival at the 
approaches to the Canal, it will immerse further according to its "fresh water 
allowance" and the permitted draught will be exceeded. The vessel may be de- 
layed for lightening. In this case, if the master of the vessel loaded to the maximum 
draught in salt water he may be found negligent and the shipowner may have to 
cover the time lost because of lightening. 

With regard to laytime, the lightening operation may or may not be considered 
to be part of the discharging operation. Lightening can be considered to be a 
"partial discharge". Lightening can be "ship to ship" or "ship to shore" where 
"shore" is a place some distance from the agreed discharging destination. 

If lightening is part of the discharging operation, laytime may begin when the 
vessel arrives at the nearest point to where it can safely discharge and lightening 
commences. It may continue from its commencement or it may be suspended 
because of some agreed event, such as shifting from the place of lightening to the 
agreed discharging berth. The words in the charterparty would have to be quite 
precise as to the result of lightening on laytime. 

In The Savvas, 198 1, the vessel was on a charter in which it was provided that 
any lightening would be at owner's risk and expense and time used for lightening 
would not count as laytime. The vessel arrived at Bombay, gave Notice of Readi- 
ness and, according to the charterparty, laytime should have commenced the next 
day. However, lightening was necessary but this could not be carried out until 17 
days after the vessel's arrival. The lightening took seven days. The charterers 
argued that because lightening was necessary and this could not begin, laytime did 
not commence. As far as they were concerned, laytime commenced only after the 
lightening operations were completed. 

It was decided that the time used for lightening included only the time actually 
used and did not include the time spent waiting for lightening facilities. The time 
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Lightening-continued 
spent in waiting for lightening would have to be at the charterer's risk. The judge 
clearly set down the principles of a lightening clause and the responsibilities in 
such a clause. (In the case, the lightening clause was "Clause 22".) He said: 

"To my mind 'lightening' and 'time spent waiting for lighters to arrive' are two quite 
different matters. Clause 22 is an unusual clause, in as much as it imposes upon the 
Owners what is normally the Charterers' liability. If it had been intended to extend the 
meaning of the word 'lightening' to cover that which is not normally included in its 
ordinary meaning, then clear words were required and could, without any great 
difficulty, have been supplied: specific provision could have been made for time lost in 
waiting for lightening not to count against laytime." 

The "time lost" provisions in a charterparty are usually related to the time lost 
while waiting for a berth to count as laytime, but here the judge was discussing the 
reverse. It is submitted that whatever the words used in the charterparty, the effect 
of lightening on laytime should be as precisely stated as possible. 

If the charterparty does not contain a ". . . as near thereto as she may safely get 
. . ." provision, the time for lightening may not be counted as "laytime" but any 
delay should still be at the charterer's risk if the nominated port is not a "safe 
port". 

For laytime to commence during lightening, the vessel should be an "anived 
ship". This means that it must have anived at the contractual destination. In the 
case of a "port charter", this includes a position within the port where the vessel is 
at the immediate and effective disposition of the charterer. In the case of a "berth 
charter", this means that the vessel must actually anive in the berth. Before the 
vessel becomes an "anived ship" laytime may not commence and, if the vessel has 
to be lightened, the charterer may or may not escape any risk of loss of time for the 
lightening operation. In an old English case, Nielsen u. Wait, 1885, the judge said 
that if the charter specified the destination, the owner would not be entitled to 
count the time spent in lightening as laytime, if the vessel did not reach the agreed 
destination. This contrasted with an earlier Scottish case, Dickinson v. Martini, 
1874, where shipowners were allowed to count lightening time as laytime outside a 
port. 

Tanker charterparties frequently contain lightening provisions. In the case of 
these vessels, they may carry large parcels of cargo which have to be transhipped at 
sea before continuing on to the discharging destination. For example, in 
TANKERVOY 87 it is provided that: 

". . . if the vessel loads or discharges cargo by transshipment at sea, all time from the 
vessel's arrival at the transshipment place until final unmooring of the lightening 
vessel at the end of transshipment operations shall count as laytime or for demurrage 
if the vessel is on demurrage." 

In this situation, the shifting time from the transhipment place to the fmal port 
of discharge does not count as laytime. 

In the EXXONVOY 84 tanker charterparty, the lightening clause contains a 
provision that the charterer provides a "lightening master" and appropriate light- 
ening equipment, but the vessel's master is always responsible for the lightening 
operations. (See also Chapter 1 for Lightening clauses and Charterparty.) 
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Non-working day. A "working day" in the context of laytime is a day on which 
cargo operations are carried out in the usual manner in a port and without extra 
payment such as for overtime. If a day on which work is carried out but at overtime 
or "penalty" rates, such a day may be called a "non-working day". A non- 
working day may or may not be counted as laytime, depending on the words in the 
charterparty. A non-working day is not normally a "holiday" or a day of rest 
unless it is actually a day with such attributes. 

Notices. During a voyage charter various notices may be required to be given by 
the shipowner (or the master, on his behalf) to the charterer. A "notice of readi- 
ness to load date" and a "notice of arrival" are two examples of notices in addition 
to the usual "Notice of Readiness". While the first may be similar in name to the 
last, it is more relevant to the date of earliest loading (and, therefore to the "lay- 
days and cancelling clause") than the description of the vessel's physical readi- 
ness, which relates to the Notice of Readiness. (See also Notices in Chapter 1 .) 

Notice of Readiness. This is a ". . . notice to the Charterer, shipper, receiver or 
other person as required by the charter that the ship has arrived at the port or 
berth as the case may be and is ready to loadldischarge". ("Charterparty Lay- 
time Definitions 198OW.) 

The master's "Notice of Readiness", for a vessel with dry bulk cargo, usually 
states: 

"I, . . . . . . . . . the Master of the m.v. '. . . . . . .', arrived at the port o f . .  . on . . . at 
. . . hours GMTLocal time, hereby declare that the above vessel under my com- 
mand is ready in all respects to loadldischarge a complete cargo of about . . . metric 
tons . . . in bulk, in accordance with all the terms, conditions and exceptions to the 
Charterparty entered into on . . . at . . ." 

The giving and acceptance of the Notice of Readiness is important in voyage 
charters because it is one of the events that causes laytime to commence. The 
Notice of Readiness is also important because it serves to give information to the 
charterer or shipper in sufficient time to allow preparations to be made for 
loading. Normally, unless the charterparty states otherwise, a Notice of Readi- 
ness is not required at second or third loading ports or at the discharging port 
because the charterer or receiver is taken to know that the vessel has cargo on 
board that is to be discharged. 

The document which is to become a Notice of Readiness must be given in the 
manner specified in the charterparty. For example, in MULTIFORM it is stated 
that: 

"Notification of the vessel's readiness to loadldischarge at the first or sole loading/ 
discharging port shall be delivered in writing at the office of the shipperslreceivers or 
their agents between 0900 hours and 1700 hours on any day except Sunday (or its 
local equivalent) and holidays, and between 0900 hours and 1200 hours on Satur- 
day (or its local equivalent) . . ." 

"In writing" means a notice ". . . visibly expressed in any mode of reproduc- 
ing words, and includes cable, telegram and telex". ("Charterparty Laytime 
Definitions 198OW.) With modem modes of communication, other methods 
may be acceptable, for example, by facsimile transmission. 
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Notice of Readiness-continued 
The status of a "Notice of Readiness" depends on whether it is "correct" and 

whether it is "valid" and this status would influence its effect. The "correctness" 
of a Notice of Readiness depends on "how" and "where" it is given and the time 
when it is given and accepted. An incorrect notice is one that may not have been 
given in the prescribed manner and thus have little effect. 

The effect of a cabled Notice of Readiness may be doubtful, as it was in an 
arbitration in London in 1985. In that case, the Notice of Readiness was sent by 
"cable". Time-delay occurred between transmission and receipt of the message. 
It was decided by the majority of the panel of arbitrators that the use of the word 
"cable" implied that "landlines" were also used, rather than wireless, radio 
methods. Therefore, a three-hour delay between despatch of the message and its 
receipt was acceptable. The minority felt that "cable" was synonymous with 
radio and that the receipt should be considered as instantaneous with the trans- 
mission. 

The time of giving the Notice of Readiness is important. In The Timna, 1970, 
it was said in the English High Court, that: 

". . . it is a good working rule . . . to give Notice of Readiness and to go on giving such 
notices in order that, when later the lawyers are brought in, no one shall be able to say: 
'If only the master had given Notice of Readiness, laytime would have begun and the 
Owners would now be able to claim demurrage."' 

This requirement as to when the master should give a Notice of Readiness was 
confirmed in The Mexico I, 1990, where it was said in the Court of Appeal: 

". . . a master who is uncertain whether his ship is 'arrived' or whether it is 'ready' may 
find it prudent to give more than one notice . . ." 

Therefore, not only must the Notice of Readiness be given during prescribed 
"office hours", but also, if the original document is invalid as a "Notice of 
Readiness", fresh documents may have to be given by the master at regular 
intervals. 

"Office hours" may not include a period on Saturdays, if Saturdays are not 
working days in that port. "Office hours" probably includes only business-office 
working hours and not port or stevedore working hours. However, if the 
charterparty clearly permits notices to be given on Saturdays (for example, from 
09 00 to 12 00 hours), a "good" (or "correct") Notice of Readiness may be given 
by telex, even though the offices of the addressees of the messages are closed. If the 
charterparty requires the Notice of Readiness to be given in office hours and this is 
done outside such a period, the notice will be effective only at the start of office 
hours on the next working day that is not excepted from laytime. 

The time when a Notice of Readiness can be given is also prescribed in the 
"Laydays and Cancelling" clause in which it may be stipulated that laytime 
should not commence before a certain day and if the vessel's Notice of Readiness 
is not given before a certain time after the earliest day, the charterers have the 
option to cancel the charter. There is usually no prohibition on the master's giving 
a correct Notice of Readiness before the laydays are agreed to begin. However, the 
laytime will not commence until the agreed earliest time. If the charterer wishes to 
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Notice of  Readiness-continued 
load or discharge the vessel before laytime commences, the owner is not protected 
unless there is an appropriate clause in the charterparty. (See Free  time.) 

The "validity" of the notice depends on whether the vessel has arrived at the 
contractual destination and whether it is then physically and legally ready to 
commence cargo operations. If the document is given but it is not valid as a 
"Notice of Readiness", it is said to be a "nullity". 

An invalid notice may be the cause of laytime not commencing and if cargo 
operations are carried out, this could be to the advantage of the charterer. Indeed, 
if the cargo operations are completed before the laytime is meant to commence, 
the owner may become liable to pay despatch. 

The validity of the Notice of Readiness depends on the type of voyage charter 
and the concept of the "arrived ship". 

"Before a vessel can be said to have 'amved' at a port under a port charter-party, she 
must, if she cannot proceed immediately to a berth, have reached a position within the 
port where she is at the immediate and effective disposition of the Charterer. If she is at 
the place where waiting ships usually lie she will be in such a position . . ." (The 
Johanna old en do^, 1973.) 

In a "berth charter" the contractual destination is the nominated berth itself. In 
The Johanna OldendorfJ it was also said: 

"Where a single berth was specified in the Charterparty as being the place of loading or 
of discharge, the loading voyage or the carrying voyage did not end until the vessel was 
at that very berth. Until then no obligation could lie upon the Charterer to load the 
cargo, or to receive it, as the case might be." 

Therefore one element of "validity" is the vessel's "arrival". 
Another essential element is its "readiness" to load or to discharge. This may be 

referred to as being ready "in all respects". This means that the vessel must be 
physically ready and also legally ready (permitted) to load or discharge the cargo. 
If it is not so ready the document given may be considered to be "premature" and 
can be rejected. 

Physical readiness depends on a number of factors. For example, the vessel's 
cargo spaces containing, or meant to contain the contractual cargo, must be 
accessible. 

In The Mexico I, 1990, a "Notice of Readiness" was tendered by telex on the 
vessel's arrival. At the time the notice was given, the contractual cargo was 
overstowed by other cargo. The owners agreed that the document was not a 
Notice of Readiness because it was defective or invalid when tendered. However, 
they argued that it automatically became valid when the vessel later became ready 
to discharge the contractual cargo. The Court of Appeal held that an invalid 
Notice of Readiness could not operate as a "delayed-action device" to trigger 
laytime. A new Notice of Readiness had to be given. 

Another reason for "unreadiness" relating to cargo could be where the vessel is 
able to discharge some but not all of its cargo. In The Virginia M,  1988, the vessel 
had been chartered for a voyage with bagged fertiliser from Constanza to Nigeria. 
The vessel required about 20 tons of fresh water daily for its auxiliary machinery. 
When the vessel gave a Notice of Readiness on arrival at the discharging port, it 
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had on board only 15 tons. Without fresh water, the boilers and other machinery 
could not operate and cargo discharge would be delayed after commencement of 
laytime. The English court held that although the vessel may have been 
"technica11y" ready, the Notice of Readiness was not a valid one because the 
vessel would not have been able to discharge the entire cargo without interruption. 
The vessel had to be ready in a business-like and mercantile sense before the risk of 
delay could be put on the charterer. 

The vessel's cargo compartments must also be suitable to carry the contractual 
cargo. For example, in The Helle Skou, 1975, the vessel, which had previously 
carried a cargo of fishmeal, was chartered to carry a cargo of skim milk-powder. The 
master had been instructed by the owners that thevessel's holds were to be clean and 
dry and free from odour. He was not told in advance of the cargo to be loaded. 
Before berthing the master gave Notice of Readiness to his owner's agents who also 
gave a Notice of Readiness by telex to the charterers. The charterers made no 
attempt to inspect the vessel before commencement of loading. They reasonably 
expected the vessel's cargo spaces to be clean and dry and free from smell. 

Stevedores boarded soon after arrival and commenced loading the 
milk-powder cargo. Two hours after loading commenced the stevedore super- 
visor reported a smell of fishmeal. In fact, there were also traces of the previous 
cargo in the holds. When the charterers received the report, they rejected the 
Notice of Readiness given the day before. However, the stevedores were not 
instructed to cease loading. About 10 hours later, after investigation and survey, 
the loading was stopped. At night, the vessel's crew attempted to disperse the smell 
of fishmeal. The next day, the charterers arranged to discharge the cargo of 
milk-powder that had been loaded. The vessel then left the berth to continue 
cleaning of the holds. On the vessel's re-berthing after being passed by the 
surveyor, the contractual cargo was loaded. 

It was held by the court that although the Notice of Readiness was ccpremature" 
the charterers had accepted the notice and their later attempt to reject it would 
fail. A Notice of Readiness which is invalid and can be rejected is a "nullity" 
unless, with the charterers' agreement, it is left with them instead of being given 
again. It will then take effect when it truly represents the facts. In The Helle Skou, 
the charterers' acceptance of the notice was evidenced by their commencing the 
loading of the cargo. Therefore, despite the physical "unreadiness" of the vessel's 
holds, the Notice of Readiness was valid. The case indicated that there may be 
occasions when the Notice of Readiness will not be valid and can be a nullity. 

A ship will be ready in all respects if the charterer or shipper or receiver has 
complete control of its cargo spaces, and also the equipment is suitable for cargo 
operations. 

Readiness is not only "physical"; it must also be lawfully permitted for the vessel 
to enter, berth and commence cargo operations. Various port formalities become 
necessary when a vessel arrives at a port. For example, a vessel may be required to 
report its arrival at the Custom House and also obtain "free pratique" from the Port 
Health authorities. It depends on the express words in the charterparty whether a 
Notice of Readiness can be given if the vessel has not been cleared by Customs or 
granted free pratique. (See WCCON and WIFPON.) Another legal restric- 
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tion has less to do with entry formalities and more to do with legislation and 
regulations applying to the port. For example, regulations requiring certain certi- 
ficates to be carried by the vessel before it loads grain or oil cargoes may restrict the 
"legal readiness" of the vessel and therefore the commencement of laytime. 

For example, when vessels are to load grain, the Notice of Readiness should be 
accompanied by a grain certificate or document of authorisation permitting the 
grain to be loaded. It may also be required that a certificate is obtained from a 
surveyor that the cargo compartments are clean and suitable for the grain cargo. 
Another example would be where a ship carries an oil cargo. If the ship goes, for 
instance, to the U.S.A. it is required to obtain a certificate from the authorities 
stating that the ship complies with appropriate oil-pollution-prevention regula- 
tions. If this is not obtained any Notice of Readiness given will be ineffective and 
laytime will not commence until the certificate of compliance is obtained and the 
discharging commences. 

Another example of such a situation occurred in a case referred to arbitration in 
London in 1989. It was decided that a Notice of Readiness was not valid because 
the vessel was not legally ready to load when it was given. The vessel was chartered 
to carry crude oil to the United States. The vessel was required to comply with all 
U.S. Coast Guard regulations and have on board all certificates required for U.S. 
waters. Under U.S. law, foreign tankers in U.S. waters must obtain a "certificate 
of compliance" (with U.S. law). The vessel arrived at the berth; Notice of Readi- 
ness was tendered immediately; the cargo receivers were not aware that the vessel 
did not have the "certificate of compliance". The cargo was to be discharged into 
oil barges. The certificate was issued nearly 24 hours after the vessel's arrival and 
tendering of the Notice of Readiness. The first barge was alongside the vessel 19 
hours later. 

The charterparty provided that laytime should commence six hours after re- 
ceipt of Notice of Readiness or when the first barge was secured alongside the 
vessel, whichever happened first. The charterers' argument was that laytime 
commenced when the barge was alongside. They based this claim on the fact that 
the vessel did not have a certificate of compliance and was therefore not legally 
ready. On the other hand, the owners argued that there was no requirement in the 
charterparty for the vessel to be physically and legally ready before Notice of 
Readiness was validly tendered. It was held by the Tribunal that the cargo re- 
ceivers were entitled to assume that the vessel was ready in all respects to discharge 
when the document called a "Notice of Readiness" was tendered. Because this 
document did not represent a true state of affairs, the document was not a Notice 
of Readiness. As a notice it was invalid and a "nullity". A new, valid Notice of 
Readiness should have been given when the certificate was obtained and laytime 
would then have commenced six hours after that time. 

In summary, laytime will commence after the vessel on a voyage charter arrives, 
becomes physically and legally ready to load or discharge cargo, and the Notice of 
Readiness is correctly given by the master or agent of the owner. The charterparty 
may prescribe that the laytime commences after an agreed period or from a 
certain time after the Notice of Readiness is tendered and accepted. (See also 
Readiness .) 
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Per  hatch per day. This expression may be used to calculate laytime with refer- 
ence to the number of cargo hatches serving cargo compartments on the vessel. 
(The cargo hatch is the opening on the deck through which cargo is loaded into 
and out of cargo holds.) A hatchway could lie over a cargo compartment that may 
be empty. If there is no intention to work a particular cargo space through the 
hatchway that serves it, that hatch is still a "hatch" although it may not be in the 
legal category of a "working hatch". 

The number of hatches and their category will influence the rate at which cargo 
is to be handled and therefore the rate of calculating laytime allowed for the cargo 
operations. The owner and the charterer will attempt to consider "hatches" in a 
manner that will be of advantage to that party. For example, a charterparty may 
provide that a cargo of 50,000 metric tons is to be "loaded at the average rate of 
1000 metric tons per hatch per day" and that "the vessel has five hatches which 
shall be always available for loading and discharging". The shipowners may treat 
this as a loading rate of 5,000 metric tons per day for the whole ship. According to 
the owner the laytime will be five days. 

However, this does not take into consideration the fact that each hatchway (and 
cargo hold) may be worked at different rates. Nor does it take into consideration 
that the vessel's holds may be served by more than one hatch. (If that is the case, 
the owner will try to reduce the laytime by using the actual number of hatches 
serving the holds.) The reasons for the different rates could be various. For 
example, different sizes of cargo holds, different numbers of stevedore gangs, 
different cargo handling equipment or a specific plan for the stability and safety of 
the vessel influencing the sequence of loading (or discharging). Therefore, if one 
cargo hold is very large in comparison with the others, or if one cargo hold is to be 
worked by one gang of labourers but two gangs work the other holds, and so on, 
the entire cargo may not be loaded in five days. 

Suppose the vessel had cargo holds of different sizes: 
No. 1-7,000 tonnes; No. 2-15,000 tonnes; Nos. 3 and 4-10,000 tonnes 
each and No. 5-8,000 tonnes. 
Assuming no special loading sequence, the sequence may depend on the safety 

and stability of the vessel. Assuming continuous loading, at 1,000 tonnes per 
hatch per day, No. 1 will be loaded in seven days, No. 5 in eight days, Nos. 3 and 
4, two days later, leaving another five days' of loading to complete. The charterer 
may have to pay demurrage. Therefore the charterer will undoubtedly attempt to 
argue that the laytime should be calculated on the basis of 1,000 metric tons 
loaded into the largest hold because it would not be possible to load one hold at the 
rate of 5,000 tons per day. 

The owners may be more successful because one important word, describing 
the category of the hatches, is absent from the relevant clause. That word is 
"working" and its effect was established by the case of The Sandgate, 1929. (See 
below and also Per  workable hatch per day.) For such a clause to be of some 
advantage to the charterer, the hatch must be qualified by the word "working" or 
"workable". 

In a case similar to the example given above, The Theraios, 197 1, one judge 
stated: 
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"All that matters to the Owners is the actual time occupied by those (cargo-handling) 
operations. . . . Since this vessel has five hatches, the clause seems to me to be a round 
about way of saying that the vessel shall be loaded . . . at an average rate of. .  . tons per 
day, that is to say, five hatches at . . . tons per hatch. This meaning could certainly 
have been more clearly expressed by saying simply that 'the cargo is to be loaded . . . at 
the average rate o f . .  . tons a day'. But charterparties are hardly renowned for the 
invariable clarity and simplicity of their language . . ." 

Therefore the expression "per hatch per day" means: 

"that laytime is to be calculated by multiplying the agreed daily rate per hatch of 
loading/discharging the cargo by the number of the ship's hatches and dividing the 
quantity of cargo by the resulting sum. Thus: 

Quantity of Cargo 
Laytime = = days 

Daily Rate x Number of Hatches 

A hatch that is capable of being worked by two gangs simultaneously shall be counted 
as two hatches." ("Charterparty Laytime Definitions 1980".) 

This method is as "simple" as providing for an overall rate of loading or 
discharging for the vessel, for example, the laytime clause could state: ". . . cargo 
to be loaded at the rate of 5000 metric tons per day . . ." 

This principle of "overall rate of loading or discharging" was confirmed by the 
English House of Lords in November 1990, in The General Capinpin. In that case, 
the charterparty contained a mixture of words for calculating laytime, with refer- 
ence to "hatches". The clause provided: 

". . . Cargo to be discharged by consignee's stevedores free of risk and expense to 
vessel at the average of 1000 metric tonnes basis 5 or more available workable hatches, 
pro rata if less number of hatches per weather working day." 

This was clearly a poorly drafted laytime clause and the drafters would have 
been well-advised to consider the words of the judge in The Theraios, extracted 
above. The choice of words caused some dispute between the owner and the 
charterer because of the assumption each made to calculate laytime. 

The charterers contended that the effect of the clause was that the contractual 
rate of discharge would reduce as the holds became empty. Therefore the laytime 
should be calculated by dividing the quantity of cargo in the hold with the maxi- 
mum cargo by 200 tonnes per day. This argument was based on the well-known 
rule established in The Sandgate, 1929, relating to "working hatches" or "work- 
able hatches". 

However, the charterers failed to take into account another case, The Giannis 
Xilas, 1982, in which, although the laytime clause also dealt with "workable 
hatches", it was said: 

"If the relevant clause provides that cargo is to be loaded at an average rate of X 
tonnes per hatch per day, omitting reference to 'working' or 'workable' or 'available 
workable' hatches, and the vessel has Y hatches, the time permitted is achieved by 
dividing the total cargo loaded by the product of X and Y. Thus if X were 150 tonnes 
and Y were 5 hatches and the total cargo loaded were 4189, the permitted loading 
time would be 5.58 days." 
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Per hatch per day-continued 
In The General Capinpin the English House of Lords decided that despite the 

words "basis five or more available workable hatches" the main effect of the 
laytime clause was to refer to an average, overall rate of discharge for the vessel, 
not as a rate per hatch. The Court of Appeal decision was confirmed. There it was 
also said that the average rate for the vessel ". . . is only to be reduced pro rata if, at 
the time when loading or unloading begins, the number of workable hatches is less 
than five . . .". 

Therefore, the decision in 1990 in the above case confirms what was the under- 
stood method of calculating laytime by reference to "per hatch per day" as was the 
explanation when the "Charterparty Laytime Definitions" was published in 
1980. 

Per workable hatch per day or Per working hatch per day. This expression is 
more in the charterers' favour than the preceding expression. The word "work- 
able" or "working" when qualifying a hatch means that the hatch can be worked 
because there is (or will be) cargo in the hold below it. If the cargo hold beneath the 
hatch in question is empty or is to remain empty, it is not a "workable hatch". 
Therefore the "workability" refers to the cargo in the hold and not to the fact that 
the vessel may have cranes or derricks above the hatch in question. This was 
confirmed, among other matters, in the English Court of Appeal in The General 
Capinpin, 1 989. 

In that case, vessels were ordered to be discharged at small ports where dis- 
charging had to take place in mid-stream so that no shore cranes could be used. 
No floating cranes were available. The vesselsy own cargo-handling gear had to be 
used. However, although each vessel had five hatches, each carried only four 
cranes. The laytime clause provided for laytime to be calculated at 1,000 tonnes 
per day based on ". . . 5 or more available workable hatches . . .". Therefore the 
charterers argued that because the vessel had only four cranes, the hatch without a 
crane serving it was not "workable" and the discharging rate would have to be 800 
tonnes per day. 

This was rejected by the arbitrator, the judge at first instance and also by the 
Court of Appeal. The argument failed because of an earlier case, The Aegis Pro- 
gress, 1983, in which it had been said: 

". . . laytime provisions are designed to set a standard so that the shipper can be 
rewarded if he does better and can be deterred, by having to pay compensation to the 
Shipowner, if he does worse. Such a purpose would not be met if the clause was 
interpreted so as to allow the shipper arbitrarily to manipulate the amount of laytime 
by his method or speed of loading." 

Therefore the charterers' choice of discharging port where no shore facilities 
were available did not have any bearing on the calculation of laytime. The Court 
of Appeal did allow for the possibility of one or more hatches being unworkable 
because of a defect in the hatch or hold beneath it, or cargo-handling machinery 
such as winches, but in the case before it, this issue did not arise. 

Although "workable" can refer merely to hatches through which it is possible to 
discharge cargo it is more relevant to use the word for hatches through which cargo 
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Per workable hatch per day-continued 
is actually to be discharged. Therefore a hold, from which all relevant cargo has 
been discharged, will not have a hatch above it which is "workable". 

The words "workable" or "working" were given their present meaning in the 
case of The Sandgate, 1929, in which the laytime clauses stated: 

"The cargo to be taken from alongside by consignees . . . at the average rate of 125 
tons per working hatch per day . . ." 

and, 

". . . consignees shall not be obliged to take cargo from alongside . . . at a higher rate 
than 500 tons per day." 

The vessel had four hatches. 
The charterers' argument was successful because when a hold became empty, 

the rate for the vessel reduced proportionately while the rate per hatch remained 
the same. If the number of hatches being discharged remained unchanged until all 
the cargo was discharged, there would have been no need to have inserted the 
words "per working hatch per day" because the laytime could then have been 
calculated simply on a daily rate of discharge, based on the same number of 
hatches. 

This decision led to the current meaning and effect of the words "per workable 
hatch per day" in a laytime clause to be calcu!ated thus: 

Largest quantity in one hold 
"Laytime = 

Daily Rate per hatch x No. of hatches serving that hold 

A hatch that is capable of being worked by two gangs simultaneously shall be counted 
as two hatches." ("Charterparty Laytime Definitions 198OW.) 

The expression may contain the word "available", for example, "cargo to be 
discharged at the average rate of 200 tonnes per available workable hatch per day 
. . .". In this situation the availability of the hatches is similar to the workability 
and the remarks of the Court of Appeal in The General Capinpin, 1989, may be 
relevant. It was said that ". . . a hatch over an empty hold is not a workable hatch". 
This implies that a hatch over a hold with cargo in it is workable. It was also said 
that "Clearly the position might have been different had one or more of the 
hatches been unworkable by reason of a defect in the hatch or hold itself". 
Unavailability can thus result from winch breakdowns which may interrupt load- 
ing or discharging. 

Port formalities and laytime. When a ship "amves" at the contractual desti- 
nation before it can be actually ready and before the Notice of Readiness is given 
and accepted, thus triggering the commencement of the laytime, it must be physi- 
cally and legally ready. One aspect of legal readiness is related to compliance with 
all port formalities. (See also Arrived ship in Chapter 1,  and Notice of readi- 
ness and Readiness in this chapter.) 

Sometimes a charterparty may contain provisions that will delay the giving of 
the Notice of Readiness and therefore the commencement or counting of laytime. 
This may be prevalent in Third World countries where the port infrastructure 
may be incapable of coping with a modem shipping industry. One area in 1990, 
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Por t  formalites and  laytime-continued 
where this may have created problems, was China and affected charters to that 
country. The charterparty clause may state: 

"Laytime to commence 24 hours after notice of readiness is tendered and accepted 
within ordinary office hours, whether in berth or not, provided formalities for entering 
port have been passed by port authorities." 

The port formalities could require, for example, a joint inspection of the vessel's 
cargo compartments to be carried out. This could take a long time, especially if 
the vessel was waiting for a berth. The consignees seemed to be relucta'nt to allow 
laytime to commence too early because then, if the vessel was delayed, they could 
become liable for considerable demurrage. 

The port formalities have to be completed before the Notice of Readiness can 
be tendered. However, even in a port charter, these port formalities could have to 
wait until the vessel was berthed. This removes the effect of the WIBON pro- 
vision. Port formalities can include many functions being carried out by various 
persons, from the port officials to the ship's agents and the master. For example, 
free pratique may have to be obtained when the vessel arrives and is not given by 
radio before arrival, as is done in many modem ports. The end result is that the 
shipowners may have to bear the risk of delay without compensation in the form of 
demurrage or possibly even damages for detention. 

It may be worth noting advice to shipowners provided by BIMCO on this and 
similar issues in its very valuable publication, "Check Before FixingJJ: 

"Beware of terms which impede the process of notification of readiness and, hence, 
commencement of laytirne. Many pitfalls await the unwary. Some classic examples: 
giving notice contractually allowed 'whether in berth or not . . .' but 'vessel to be in 
free pratique', 'vessel also having been entered at Customs House', or, 'vessel's holds 
to be cleaned to charterers' inspector's satisfaction'. The point is that in many ports 
'free pratique' cannot be obtained before vessel berths and the 'charterers' inspector' 
would not dream of inspecting the vessel in the roads. k e  may be eager to disqualify 
the vessel after berthing. A balanced solution can be found in . . . NWOY-84 
Charter, reading: 

'Waiting off port-if the notice of readiness . . . has been tendered while the 
vessel was off the port, the laytime shall commence counting and shall count as if 
she were in berth . . . 

After berthing, the actual time lost until the vessel is in fact ready in all respects 
to loadldischarge (including customs clearance, and free pratique if applicable) 
shall not count as laytime or time on demurrage.' " 

Reachable on arrival. In the "Charterparty Laytime Definitions 1980" this 
expression is joined with "Always accessible". The expressions are stated to mean 
that: 

". . . the Charterer undertakes that when the ship arrives at the port there will be a 
loading/discharging berth for her to which she can proceed without delay." 

In a case reported in 1967, The Resident Brand, the judge said that: 

"'Reachable' as a matter of grammar means 'able to be reached'. There may be many 
reasons why a particular berth or discharging place cannot be reached ... 
Accordingly, in my judgment, the Charterers' obligation is to nominate a berth which 
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Reachable on arrival-continued 
the vessel could reach on arrival and they are in breach of that obligation if they are 
unable to do so." 

In The Laura firnu, 1982, it was said by the same judge that: 

" 'Reachable on arrival' is a well-known phrase and means precisely what it says. If a 
berth cannot be reached on arrival, the warranty is broken unless there is some 
relevant protecting exception." 

In that case, the vessel was delayed getting into the loading berth because of 
congestion. The charterers had failed in providing a berth that was reachable on 
arrival. 

This decision was followed in The Sea Queen, and The Fjordaas, each decided in 
November 1987, within days of each other, in the English High Court by different 
judges. In The Sea Queen, the vessel was delayed getting on to the berth because of 
lack of tugs and also bad weather. In The Fjordaas the reason the vessel was unable 
to berth at an unoccupied and available berth was a combination of factors, 
including a prohibition on night navigation and compulsory pilotage. Neither 
case involved congestion, yet the cases followed The Laura f i m a ,  and the berths 
were not "reachable on arrival". 

Therefore, if the berth is not "reachable on arrival", the delay in berthing is at 
the risk of the charterer. The Notice of Readiness and laytime clause may state, for 
example, that: 

"Upon arrival at customary anchorage at each port of loading or discharge, the 
Master or his agent shall give the Charterer or his agent notice . . . that the vessel is 
ready to load or discharge cargo, berth or no berth, and laytime, . . . shall commence 
upon the expiration of six (6) hours after receipt of such notice . . ." (ASBA- 
TANKVOY or EXXONVOY 1969) 

In this situation, as in the above three cases, the charterer may become liable for 
demurrage or for damages for detention. (See also Chapter 1.) 

Readiness. (See also Notice of Readiness.) A Notice of "Readiness" is the 
"trigger" that commences the counting of laytime. "Readiness" means that the 
vessel must be both physically and legally ready for cargo to be loaded into or 
discharged from it, that is, "ready in all respects". If the vessel is not so ready at the 
time that the notice is given, the Notice of Readiness will not be a "good" notice 
and laytime may not be triggered. 

Readiness is a preliminary existing fact which must exist before a notice describing 
that fact can be given or "tendered". Various examples can be given of when a ship 
can be said to be ready. In an old case, AmzementAdolfDeppev. John Robinson, 19 17, 
the hatch covers had not been removed when the Notice of Readiness was given. 
However, discharging did not commence immediately. The hatch covers would 
simply have to be removed then the notice would be good. This is a "physical" form 
of readiness. In The Aello, 19 6 1, a police permit was required before a vessel could be 
loaded. The absence of the permit did not prevent the vessel from being ready to 
"load" while it was at the anchorage. This is a form of "legal" readiness. 

Therefore, a Notice of Readiness can be given even though there are some 
further preliminaries or routine formalities to be carried out. It was said in The 
Tres Flores, 1973, that: "If those things are not such as to give any reason to 
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Readiness-continued 
suppose that they will cause any delay, and it is apparent that the ship will be ready 
when the appropriate time arrives, then Notice of Readiness can be given." Pre- 
sumably, laytime will be triggered. 

However, there are certain requirements that are not "preliminaries". In that 
case, insects were found in the cargo hold in which it was intended to load grain. 
Fumigation had to be carried out. The ship was not ready to receive cargo at the 
time the Notice of Readiness was given and fumigation was not a "mere pre- 
liminary, nor a routine matter, nor a formality at all. It was an essential step which 
had to be taken before any cargo could be received at all". This was "physical 
unreadiness" and the notice was not "good". 

In The Albion, and The Nestor, both reported in 1987, the charterparties 
required the ship to be "entered at Custom House" before Notice of Readiness 
could be given by the master and before laytime would begin to count. Those two 
cases deal with Customs procedures and requirements in Indian ports where a 
number of stages generally have to be followed before Customs clearance is 
granted and the Notice of ~eadiness'can be given. A number of cases in the 1970s 
and 1980s raised the issue of the vessel's not being "legally ready" to discharge 
cargo if these requirements were not followed. If the legislation in such countries 
requires a vessel to be "entered at Custom House" this is a conclusion of law. It 
may be that commencement of discharge would be illegal under the legislation 
without such entry. Therefore, without such Customs entry, the vessel may not be 
"legally ready". 

Other forms of physical unreadiness could include: non-accessibility of the 
contractual cargo, non-accessibility of the cargo compartments, unsuitability of 
the cargo spaces for the contractual cargo and impairment of the cargo hatches or 
cargo-handling equipment. In addition to Customs clearance, other forms of 
legal readiness could depend on: obtaining free pratique, obtaining health and 
quarantine clearance and obtaining proper certification before the contractual 
cargo may be loaded or discharged. 

Reversible laytime. (See also Averaging and Days-All purposes.) "Revers- 
ible" means an option given to the charterer to add together the time allowed for 
loading and discharging. Until this total time expires, no demurrage becomes 
payable. When the option is exercised the effect is the same as if a total time was 
specified to cover both operations. 

An example may assist with appreciating this concept of laytime. Suppose the 
allowed laytime for loading is 10 hours and that for discharging is also 10 hours. 
The vessel may actually use 12 hours for loading operations and four hours for 
discharging. The "Reversible" option allows the total of 16 hours to be subtracted 
from the agreed laytime and the charterer becomes entitled to despatch for four 
hours. If this option was not exercised, Timesheets for each operation would have 
to be separately completed, the charterer having to pay two hours' demurrage for 
the loading port and earning six hours' despatch for the discharging port, perhaps 
at a much lower rate. In many situations, the financial effect may be the same 
whether or not the option was exercised but in some situations the owner can gain 
under a system where there was no option. 
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Reversible laytimecontinued 
In a charterparty the option to "reverse'' the laytime is sometimes used to mean 

that "days all purposes" ("DAP") are used. Laytime for loading and discharging 
is commonly used in charters for grain and in tanker charters. In the latter, under 
the Worldscale system, the laytime for loading and discharging is usually 72 
running hours. In other tanker charterparties it is usual to state the number of 
hours. For example, in TANKERVOY 87 it is stated: "The laytime specified in  
Part I (I) shall be allowed to Charterers for loading and discharging of cargo and 
other Charterers' purposes." In Part I (I) it is simply stated "Laytime . . . running 
hours." 

Right to average laytime. See Averaging. 

Running days. See under Days. 

Saturdays. In some ports Saturdays may be days of rest and treated as holidays. 
They will then be excluded from "laytime". Otherwise, and unless the 
charterparty expressly provides (as the "Baltimore Form C" charterparty does), 
Saturdays are like ordinary working days. If cargo work is carried out, those who 
are involved in these operations may have to be paid at higher rates of pay 
("penalty rates") or at "overtime rates". This does not prevent Saturday from 
being a "working day", nor does a customary practice of not working on 
Saturdays. 

SHEX. See Sundays and Holidays excepted. 

Shifting. This describes the movement of a vessel from one berth to another or 
from anchorage to a berth. This occupies time. During the shifting time, loading 
and discharging cannot normally continue. Therefore the effect on the laytime 
must be considered in order to determine which party bears the risk of time lost 
because of the shifting. Normally, once the vessel has arrived and berthed, it is not 
bound to shift again from that berth to load the cargo which is the subject-matter 
of the charter. 

Usually, in the tanker trade, the vessel may be required to berth some distance 
away from the arrival anchorage place or to shift berth after lightening its cargo, or 
to move from berth to berth to load and/or discharge different parcels of cargo. 
This could be especially relevant to chemical carriers. Tanker voyage charterpar- 
ties contain reasonably explicit clauses dealing with which party should pay for the 
time occupied in shifting. These will be briefly examined below. 

However, also in dry cargo charterparties, responsibility for shifting time may 
be allocated between the parties. For example, in the MULTIFORM charter- 
party, it is stated that ". . . time shifting from the waiting place(s) to the loading/ 
discharging berth shall not count even if the vessel is already on demurrage." 

In TANKERVOY 87, it is stated very clearly and explicitly, among other 
matters, that: 

"Time lost owing to any of the following causes shall not count as laytime or for 
demurrage if the vessel is on demurrage: 

. . . actually moving from a waiting place (even if lightening has occurred there) on 
an inward passage to a loading or discharging berth or place nominated by Charterers 
or waiting for pilot or tugs in order so to move . . ." 
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Shifting-continued 
and, 

"If the vessel is required to leave and subsequently to return to the same loading or 
discharging location because of the vessel's failure to comply with any of the Owner's 
warranties . . . or upon safety grounds (other than those arising out of weather or sea 
conditions) pursuant to the orders of the port or harbour authority then all expenses 
incurred in so moving the vessel (including any bunkers consumed) shall be for 
Owner's account . . ." 

and, again, 

"Unless the vessel is shifting from waiting place or from a loading or discharging 
location as described . . . (above) . . . time used in shifting and any detention in 
reaching the new location shall count as laytime or for demurrage if the vessel is on 
demurrage. " 

In EXXONVOY 84, for example, it is stated: 

"Charterer shall have the right to shift vessel within any port of loading and/or dis- 
charging from one loading or discharging place back to the same or another such place 
once or more often. In the event that Charterer exercises this right, Charterer shall pay 
all additional expenses properly incurred. Time spent shifting shall count as laytime, 
or, if vessel is on demurrage, as time on demurrage . . ." 

and, 
"Charterer or terminal operator shall have the right to shift vessel from a loading 
and/or discharging place if vessel fails to meet the pumping andor heating warranties 
. . . so as to avoid delay to other vessels waiting to use such place. Charterer or 
terminal operator shall also have the right to shift vessel from a loading and/or dis- 
charging place due to an unsafe condition of vessel. In such situation(s) Charterer 
shall not be obliged to provide an alternative loading or discharging place to the place 
from which the vessel was shifted. However, Charterer shall exercise due diligence to 
arrange prompt reberthing and commencement of loading or discharging once vessel 
has corrected deficiency(ies). All expenses related to the shifting and any reberthing 
shall be for Owner's account and all time lost by reason of the foregoing shall not 
count as laytime or, if the vessel is on demurrage, as time on demurrage . . ." 

The above EXXONVOY clause certainly seems very weighted in favour of the 
charterer. The  shipowner could find that considerable time is lost at his own 
expense and risk. 

While the vessel may be required to shift for the charterer's own reasons, even 
disregarding the failure of the vessel to  meet the pumping and heating description 
in the charterparty or its unsafe condition, the clause does not make allowance for 
a shift for reasons, for example, weather conditions. In The Isabelle, 1982, the 
vessel was under a charterparty with a similar clause and such a shift became 
necessary. It was held by the court that the charterers would have to pay for 
shifting costs only if they required the vessel to  shift. Shifting for port authorities' 
reasons was not necessarily for charterers' reasons. 

SHINC. See Sundays and Holidays included. 

Statement of fslcts (SOF). This is the document attached to a record of calcula- 
tion of laytime used (the "Timesheet") and is a record of the events that can affect 
the counting of laytime. In some calculation forms, the Statement of 
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Statement of facts (S0F)-continued 
Facts could be part of the Timesheet, preceding the columns in which the periods 
for loading, discharging, shifting, inclement weather, other excepted periods and 
tendering of Notice of Readiness etc., are noted. 

Shipowners and charterers may use their own forms of SOF and Timesheets. 
However, BIMCO publishes standard forms which may be found to be extremely 
useful. BIMCO's "Standard Statement of Facts" and "Standard Time Sheet" 
may be in a long form (for long periods) and a short form. There is an SOF 
available for general use and also one for use in charters of oil and chemical tank 
vessels. Figures 2.1 and 2.2 are facsimiles of a Standard Statement of Facts and a 
Standard Time Sheet, printed with acknowledgments to BIMCO, Copenhagen. 

Strikes a n d  Lockouts. When the loading and/or discharging are interrupted by 
hindrances beyond the control of either the charterer or the shipowner, the effect 
on laytime and on demurrage can become quite significant because of the cost of 
the loss of time. Such hindrances can occur because of "strikes" (a refusal to work 
by labourers) or "lockouts" (a closure of working areas by management, prevent- 
ing workers from working). It is to the charterer's advantage if these hindrances 
can be excepted from the counting of laytime or even time on demurrage. The 
general principle of "Once on demurrage, always on demurrage" may even 
become inoperative with appropriate words in the charterparty causing time on 
demurrage to be fully excluded or the payment of demurrage to be at half the 
agreed rate. 

The GENCON Strike clause can apply to the counting of laytime. This came to 
be decided in The Onisilos, 197 1. When the vessel arrived at the first of three 
discharging ports, a strike was already in progress. There was six days' laytime 
remaining for the three discharging ports. While the vessel was waiting at the first 
port, the laytime expired. The charterers were held to succeed in their claim to pay 
half-demurrage for all time after laytime ended, including time at the other two 
discharging ports. It was stated that when the ship arrived at the port it found that 
there was a strike that prevented discharging. The ship waited for the strike to end. 
The waiting time counted as part of the laytime. When the laytime ended, the 
strike was still on. Because no demurrage was payable during time on laytime, the 
shipowner's argument, that half-demurrage was payable only while the ship was 
waiting for the strike to end, failed. 

In The Satumia, 1984, the judge said that the words allowing the charterer to 
pay half-demurrage after time for discharging had expired suggested that the 
clause draftsman had in mind a strike or lockout taking effect before laytime had 
expired. The case dealt with the situation of a strike taking effect after laytime had 
expired. It was held that the half-demurrage provision did not apply where laytime 
had expired before the discharge was affected by the strike, so because of the 
principle of "Once on (full) demurrage, always on (full) demurrage" the 
charterers were not protected. 

Sundays a n d  Holidays excepted (SHEX). While laytime is the period during 
which the vessel is made available for loading and/or discharging some days may 
occur during this period when it would not be usual to carry out cargo operations 
in certain countries. In some Islamic countries, Fridays take the place of Sundays. 



L A Y T I M E  A N D  T I M E S H E E T S  207 

Figure 2.1 Standard statement of facts 
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Figure 2.2 Standard time sheet 
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Sundays a n d  Holidays excepted (SHEX)-continued 
It has become common for Sundays and holidays to be excepted from the counting 
of laytime. The occurrence of a Sunday or holiday temporarily "stops" the "lay- 
time clock". An "interruption" to laytime occurs. The charterparty will therefore 
contain a term in the laytime clause stating that Sundays and holidays are to be 
excepted from the counting of laytime. The clause may also provide that if loading 
or discharging is carried out on these days, laytime will count, either in full or at a 
half rate. (See Unless used.) 

Sundays and  Holidays included (SHINC). This expression is the reverse of 
the above one in its effect on laytime. While SHEX is in the charterer's favour, 
SHINC is in the shipowner's. It indicates that laytime is continuous, including 
Sundays and other holidays and may have a similar effect to "Sundays and 
Holidays excepted, unless used" except that the "unless used" refers only to 
actual time used in loading andlor discharging on these days while SHINC in- 
cludes the full 24 hours on Sundays and holidays. 

Surf days. Laytime can be interrupted by bad weather and by meteorological 
conditions which may interfere with loading andor  discharging. This effect can 
also be caused by the sea waves or swell breaking upon a beach or shore and 
preventing or hindering the navigation of barges, lighters or small craft which may 
be used for bringing cargo to or taking it from a vessel. The phrase, which is similar 
in effect to "weather working days" (which see above), may be found in 
charterparties for vessels loading or discharging in ports where cargo has to be 
transhipped to or from lighters. It is said that the vessel would load (or discharge) 
in the "roads", that is in the approaches to the port area, perhaps because the 
water depth or berthing facilities are insufficient for the vessel. An example would 
be where vessels load nitrates off-shore at ports in Chile. 

If surf conditions interfere with the lighters this may not necessarily interrupt 
laytime, which relates to the vessel's loading andlor discharging from or to the 
lighters. In some ports it may be a "custom of the port" ("COP") to stop cargo 
handling on days on which surf conditions are restrictive of loading andor  dis- 
charging. The charterparty must be expressly worded to avoid dispute as to 
whether laytime can be counted or not. Normally, despite custom, "surf days" 
are still "working days". 

High swell, by itself, is not necessarily a condition leading to interruption of 
laytime caused by a "surf day". (For a case in which swell conditions prevented 
the berthing of the vessel and therefore the commencement of laytime, see The 
Notos, 1987, under T ime  lost waiting for  berth, below.) 

Suspension o f  laytime. The counting of laytime against a charterer can be 
interrupted by bad weather and for other reasons. These are "interruptions", 
suspensions or exceptions to laytime. If laytime is not expressly suspended by 
appropriate words in the charterparty, it runs continuously. 

T ime  lost waiting for  berth. In a berth charter the vessel is not an "arrived ship" 
unless it reaches its contractual destination which is the berth. Before the vessel is 
an arrived ship, its Notice of Readiness will not be valid and laytime will not 
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Time lost .waiting for berth-continued 
commence. If the vessel has to wait for a berth, unless an express clause shifts the 
burden of delay to the charterer, the risk of delay will fall upon the shipowner. An 
express clause is found in the GENCON charterparty clause dealing with laytime. 
This will be mentioned shortly. 

It may be worth noting that the phrase "reachable on arrival" may place a 
burden on the charterer, especially after the decision in the case of The Laura 
f ima ,  1982. (See Reachable on arrival and also in Chapter 1 .) The reason for 
the burden is that if the vessel cannot reach its berth for reasons within the 
charterer's control it cannot tender Notice of Readiness and laytime cannot com- 
mence. The delay would be at the charterer's risk. 

Some hindrances to the commencement of laytime may lie outside the 
charterer's control and the vessel may be unable to get into the loading andlor 
discharging berth. The case of The Notos, 1987, dealt with such a hindrance and 
there was time lost in waiting for a berth. 

The vessel, an oil tanker, was chartered on the STB VOY standard charter 
form. (Note that STB VOY has given way to the newer, and possibly better, ASBA 
11, 1984 for oil tankers.) The Notice of Readiness clause stated: 

"Upon amval at customary anchorages at each port of loading or discharge, the 
Master shall give the Charterer notice . . . that the vessel is ready to load or discharge 
cargo, berth or no berth, and laytime . . . shall commence upon the expiration of six 
( 6 )  hours after receipt of such notice, or upon the vessel's arrival in berth . . . 
whichever first occurs. However, where delay is caused to vessel getting into berth 
after giving Notice of Readiness for any reason whatsoever over which Charterer has 
no control, such delay shall not count as laytime . . ." 

and, in the Demurrage clause, 

". . . Laytime shall not run or, if the vessel is on demurrage, demurrage shall not 
accrue, for any delay caused by . . . or any other cause of whatsoever nature or kind 
over which the Charterer has no control." 

On arrival at the loading port swell prevented the vessel's berthing for about 20 
days. When the vessel could berth at the sea-line, another vessel was in that berth 

and a further three days' delay occurred. Two days after berthing at the sea-line, 
the Notos had to leave the berth again owing to swell and could not re-berth for 
another five days. Before berthing the laytime expired. Demurrage became pay- 
able. When the dispute came before arbitrators it was held that no demurrage was 
payable for that period because the charterers had no control over the swell 
conditions. The owners appealed from the High Court to the Court of Appeal and 
up to the House of Lords. In each case their appeal was unsuccessful. It was held 
that the exception to delay in the Notice of Readiness clause was wide enough to 
embrace swell conditions. 

The GENCON dry cargo charterparty "Laytime" clause and the effect of 
"time lost in waiting for berth" came under consideration in T h e  Radauti, 1988. 
The relevant clause states, among other matters, when laytime for loading or 
discharging commences. It then continues: "Time lost in waiting for berth to 
count as loading or discharging time, as the case may be." In the charterparty 
there was also a general exceptions clause, as a rider clause, stating: 
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Time lost waiting for berth-continued 
"Force majeure; strikes or lockouts . . . restraints of established authorities or any other 
causes or hindrances happening without the fault of the charterers . . . preventing or 
delaying the . . . discharging . . . of the cargo are excepted and neither Charterers nor 
shippers should be liable for any loss or damage resulting from any such excepted 
causes and time lost by reason thereof shall not count as lay days or days on demur- 
rage . . ." 

The vessel arrived at the discharging port on 21 October 1977. Notice of 
Readiness was tendered on 22 October. No berth was available until 15 
December. Discharging of cargo was completed on 18 January 1978. Laytime for 
discharging was just over 10 days. The shipowners claimed that time on demur- 
rage began at the end of the laytime, before the vessel berthed. The charterers 
argued that the general exceptions clause protected them and that time on demur- 
rage began only when the vessel berthed on 15 December. It was held that because 
the port was congested, the delay in the vessel's berthing was outside the 
charterer's control. The "time lost" provision was in a printed clause in a stan- 
dard form while the general exceptions clause was a rider clause. There was no 
reason to consider that the printed clause superseded the rider clause. Hindrances 
outside the charterer's control can prevent the risk and cost of time lost in waiting 
for berth being laid at the door of the charterer. Congestion may be such a 
hindrance, especially if there is a general exceptions clause relieving the charterer 
from liability for lost time. The drafting of the exceptions clause is important. 

An example of a congestion situation which did not protect the charterers is the 
case of The KalliopiA, 1988. In that case, there was also an exceptions clause ". . . 
all and every unavoidable hindrances which . . . (prevented) . . . the loading and 
discharging . . . always mutually excepted." In the Court of Appeal, the words 
"mutually excepted" did not expressly include demurrage and the charterers 
were not protected from paying demurrage. 

If there is no exception clause the "Time lost . . ." provision in the GENCON 
charterparty shifts the burden of delay, before actual laytime commences, to the 
charterer. The effect of the provision is the same whether the charter is a "berth 
charter" or a "port charter". A number of court cases reported from 1956 until 
1976 explored the effect of the words similar to the words found in the current 
edition of GENCON: "Time lost in waiting for berth to count as loading or 
discharging time, as the case may be." The effect was finally established in the 
English House of Lords in The Darrah, reported in 1977. 

The Darrah was on a port charter from Novorossisk to Tripoli. The 
charterparty contained the words "Time lost in waiting for berth to count as 
laytime" and "laytime" was held to mean the same as "discharging time". (Pre- 
sumably, this would also be valid for "loading time".) When the vessel arrived at 
Tripoli on 2 January 1973, the master gave a valid Notice of Readiness. 

Owing to congestion in the port, the vessel was unable to berth until 9 January. 
During the waiting time there were periods which were excepted from laytime: a 
Friday and a legal holiday, and the time before noon on the day before Friday and 
the legal holiday. The shipowners argued that the entire waiting period was "time 
lost" and should be counted against laytime in full. The result of this argument, if 
it was correct, would have been that the vessel would have come on to demurrage 
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Time lost waiting for berth-continued 
very soon after berthing, and there would then be no further exceptions to demur- 
rage because of the principle of "Once on demurrage, always on demurrage". 
The House of Lords decided against the owners and established that if there was 
"time lost" under this provision, it was to be treated exactly as laytime, with any 
exceptions, before berthing. 

If the vessel meets the requirements of an "arrived ship", the time lost provision 
will hardly be relevant because a valid Notice of Readiness will be given and 
laytime will commence after the usual "notice period". The waiting time will then 
count in the same manner as laytime. 

In a "port charter" the vessel can generally become an "arrived ship" and 
laytime can commence after a Notice of Readiness is given. The "time lost" 
provision in GENCON will not be applicable. However, even in a port charter the 
vessel may sometimes have to wait outside the port limits and this may not be the 
"place where waiting ships usually lie". The vessel cannot then be an "amved 
ship". In this situation, the "time lost" provision may protect the shipowner. 

In a "berth charter" the contractual destination is the berth. Therefore the 
vessel will not become an "arrived ship" until the destination is reached. The 
Notice of Readiness is not valid until the vessel becomes an "arrived ship". In this 
situation, the "time lost" provision can certainly help the shipowner if the vessel 
has to wait for the berth, for example, because of congestion. The time lost will 
then be counted as laytime, with all the exceptions to laytime, if any, and if the 
allowed "laytime" expires before berthing, the vessel can come on to demurrage, 
during which no exceptions will apply. (See also Chapter 1 for the relationship 
between the "Time lost clause" and charterparties in general.) 

Turn. This refers to the sequence in which a vessel is available for laytime when 
other vessels are meant to use the same cargo-handling berth or when cargo is 
available. (See Colliery turn for a brief discussion on the latter.) 

In the former situation, the vessel may arrive at the port, fulfil all the require- 
ments of an "arrived ship", be legally and physically ready to load or discharge, 
give Notice of Readiness and then have to be informed by the port authorities 
when it is to berth to load or discharge the cargo. For example, the vessel's turn 
may depend on the vessel's arrival being reported to the Customs authorities. 

The word can be found in older charterparties and also in some modem 
charters for the camage of coal. The word has other extensions. For example, 
"turn time" is the period before the vessel is allowed to berth; "regular turn" is the 
order in which the vessel berths, depending on its being reported to Customs. 
"Free turn" means that the waiting time before the vessel's turn to berth or to 
loaddischarge commences counts as laytime. Usually, laytime does not count 
when the vessel is waiting for its turn. 

Unless sooner berthed. These words may be found in older charterparties. 
They concern the commencement of laytime. For example, it may be provided 
that ". . . laytime commences 24 hours after the Notice of Readiness is tendered 
unless sooner berthed". This would take account of a situation where the vessel 
berths at night and the Notice of Readiness can be given only during office hours. 
Cargo operations may commence soon after the vessel berths. If laytime is meant 
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Unless sooner berthed-continued 
to commence only after the Notice of Readiness is given, the time used for cargo 
operations before the notice is given, and accepted, may be free to the charterer, 
and this may be a disadvantage for the owner. The phrase, "unless sooner 
berthed", would prevent this effect. Therefore, although laytime is meant to 
commence after the Notice of Readiness is given, it may commence earlier, 
perhaps from the actual time of cargo operations commencing. (See Com- 
mencement of laytime and Free time.) 

Unless sooner commenced. Laytime usually begins as specified in the voyage 
charterparty, either immediately Notice of Readiness is properly and correctly 
tendered and accepted or after an express period following the tendering and 
acceptance of the Notice of Readiness. If the shipper is able to load or the receiver 
to discharge the cargo before the laytime commences he could do so without the 
charterer's losing any laytime. The charterer thus obtains an unfair advantage of 
"free time". This can work against the shipowner, perhaps causing the latter to 
incur liability to pay despatch. 

In one situation, the notice of readiness was tendered on a Thursday afternoon 
within ordinary office hours. According to the charterparty, laytime would com- 
mence from 08 00 hours the next working day, Friday. However, the receiver 
commenced discharge just after notice of readiness had been given and was able to 
complete discharging one hour before 08 00 hours on Friday. The charterparty in 
that situation was silent on the counting of "free time" and the owners could not 
prove that agreement had been reached on how the free time should be counted. 
In such a situation, owners cannot claim that the actual time used for discharging 
should count against the agreed laytime. This is the position under English, 
American and also Scandinavian law, but the position may be more favourable to 
the owners under other legal systems. 

The master could refuse to allow the cargo to be handled before the contractual 
commencement of laytime but not only does this assume that he knows the precise 
details of the charterparty but also this may be an impractical action. 

In order to reduce the chance of laytime disputes, a clause in the charterparty 
could provide for laytime to be counted either in full or in some agreed proportion 
of the actual working time used, before the laytime was supposed to commence. 
For example, a clause can provide: 

"At the first loading port laytime shall commence at 1400 hours if notice of readiness 
is given before noon and at 0800 hours on the next working day, that is not excepted 
from laytime, if notice is given after noon, unless sooner commenced in which case 
only time actually used shall count against laytime . . ." 

In the GENCON charterparty it also provides, near the end of the laytime 
commencement clause, that "Time actually used before commencement of lay- 
time shall count". Depending on the negotiations for the charter, this clause can 
be modified to show that time used counts as some fraction, say half, against 
laytime. 

If this clause is not present in the charterparty, loading or discharging before the 
notice period has expired after the Notice of Readiness is given is not enough 
evidence of an agreement that laytime is to commence earlier. In The Khios Breeze, 
1958, the charterparty provided that time would commence 24 hours after the 
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Unless sooner commenced-continued 
vessel was ready and written Notice of Readiness was given. Discharge began 
before the master gave Notice of Readiness. It was held that laytime did not run 
until the expiry of 24 hours from the notice. The owners' argument that the 
charterers had waived their right to a Notice of Readiness before they began to 
discharge was rejected by the court. Another argument of the owners also rejected 
was that agreement that laytime would commence from the time at which 
unloading actually commenced was to be implied. (See also Commencement of 
laytime and Free time.) 

Unless used. This phrase refers to the counting of laytime against a charterer and 
the exceptions to laytime such as Sundays and holidays. During the periods 
excepted from laytime, if there is no qualification of the exception, the charterer 
may carry out loading andlor discharging without losing any laytime. In order to 
protect the owner, a qualification may be inserted into the voyage charter whereby 
certain specified periods are not counted against the charterer while the vessel is in 
port but if those periods are used for cargo operations they are counted as "lay- 
time used". (Note that the exceptions do not apply if the vessel is already on 
demurrage.) While the "unless used" (u.u.) provision is entirely for the benefit of 
the owner, the "even if used" (e.i.u.) provision is completely to the charterer's 
advantage. An equitable compromise can sometimes be negotiated where a pro- 
vision provides for only some proportion of the time used to be counted as laytime 
against the charterer. For example, a clause could state: 

"The cargo shall be loaded and stowed/trimmed at the average rate of.  . . tonnes and 
discharged at the average rate o f . .  . tonnes both per working day of 24 consecutive 
hours, weather permitting, Sundays (or their local equivalent) and Holidays excepted 
unless used when only half time actually used shall count." 

Therefore, if work is carried out during the excepted days, only half the actual 
hours of work count as laytime. 

The phrase ". . . means that if work is carried out during the excepted days the 
actual hours of work only count against laytime". ("Charterparty Laytime Defi- 
nitions 198OV.) (See also Exceptions to  laytime.) 

Waiver. A person may "waive" a benefit when he renounces or disclaims it. A 
waiver can be express or implied. A benefit to the charterer, for example, can be 
the commencement of laytime or the requirement that a Notice of Readiness is 
given before laytime commences. If the charterers are to be considered to release 
the owners from the need to give a notice or waive their right to the commence- 
ment of laytime, this must be shown clearly. The concept of waiver was said to be 
"elusive" (in me  Mexico 1, 1990.) Before a court will accept a claim by the owner, 
usually, that there is a "waiver'' by the charterer of some right, the owner must 
introduce strong evidence that conduct or statements by the charterer are waivers. 
For example, discharging the cargo without requiring a valid Notice of Readiness 
to be given may allow the counting of laytime to commence but only if there is 
clear custom to this effect or a clear implied or express statement by the charterer 
or his agent. 

Another area concerning waiver by a charterer concerns the option of averaging 
laytime, that is, to set off despatch at one port against demurrage at another. If, for 
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example, the cargo is loaded faster than the laytime would allow and despatch 
becomes payable, the charterer should not claim and receive despatch before the 
cargo is discharged and any demurrage (or despatch) is calculated. If the charterer 
receives despatch for the loading port either directly or by a deduction from 
freight, he will be taken to have waived his right to average the laytime. 

Weather permitting (Wp). See Days-Weather permitting. 

Weather working days (WWD). See Days-Weather working days. 

Whether in berth or not (WIBON). The phrase "whether in berth or not" has 
over a very long period been treated as shorthand for what, if set out in longhand, 
would be "whether in berth (a berth being available) or not in berth (a berth not 
being available)". (The Kyzikos, 1989.) 

The phrase is relevant in "berth charters" to indicate that a Notice of Readiness 
can be given if the port is congested and the berth is unavailable because of this 
congestion. The notice can be given before the vessel reaches its contractual 
destination. Therefore a valid Notice of Readiness can be given as soon as the 
vessel arrives in port, provided the other conditions of a valid Notice of Readiness 
are satisfied, such as being cleared by Customs, granted free pratique, and so on. 
The effect of the phrase is to convert a "berth charter" into a "port charter". The 
phrase applies "only to cases where a berth is not available and not also to cases 
where a berth is available but is unreachable by reasons of bad weather". (The 
Kyzikos.) 

The phrase may be found in charters that are originally "port charters" but may 
have little relevance because a valid Notice of Readiness may be given, in any case, 
when the vessel becomes an "arrived ship", that is, if it cannot proceed immedi- 
ately to a berth, it must have reached a position within the port where it is at the 
immediate and effective disposition of the charterer. (This is the so-called "Reid" 
test for "arrived ship" laid down in The Johanna OldendorfS, 1973, by Lord Reid in 
the English House of Lords.) In addition, in a "port charter" the phrase cannot be 
assumed to allow the master to give a valid Notice of Readiness before the vessel 
arrives at or off the port. In the English Court of Appeal decision in The Kyzikos it 
was said: "Nobody suggests that Notice of Readiness can be given while the vessel 
is still at sea . . ." 

Therefore, if a valid Notice of Readiness can be given before the vessel reaches 
its berth, in a "berth charter", laytime can commence after the period specified in 
the charterparty. However, shipowners cannot count laytime from the vessel's 
arrival at a usual waiting place outside the port commercial limits. (See also Port 
formalities and laytime.) 

Whether in port or not (WIPON). In the English Court of Appeal decision in 
The Kyzikos, 1987, which dealt mainly with the phrase "whether in berth or not", 
it was said: 

"Notice of Readiness may be given whether in berth or not . . . therefore Notice of 
Readiness may be given before the vessel has reached its contractual destination. 
Some limit must, of course, be placed on the provision. Nobody suggests that Notice 
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Whether in port or not (WIP0N)-continued 
of Readiness can be given while the vessel is still at sea (I say nothing as to the effect of 
'whether in port or not', which was also included in this charter-party . . . )" 

The above statement would seem to suggest that either in a "berth charter" or 
in a "port charter" the owner can give Notice of Readiness even though the vessel 
has not reached the port nor the commercial, fiscal and legal limits of the port, nor 
be at the effective and immediate disposition of the charterer. It would seem to 
suggest that the Notice of Readiness can be given even though the vessel is not an 
"arrived ship". 

However, the use of these seldom-used words covers the possibility that a 
bunkering berth or other berth might be "at" a port but not "in" a port and may 
allow for port formalities and procedures, such as Customs clearance, to be 
completed while the vessel was outside the port limits, thus allowing a Notice of 
Readiness to be "valid". 

Workable hatches. See Per workable hatch per day. 

Work before laytime. See Commencement of laytime and Free Time. 

Working days. See Days-Working days. 
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PART B-TIMESHEETS 

After a fixture has been made and the vessel has commenced performance of the 
charter, "post-fixture activities" become important. These include liaison between 
the shipowner and the charterer on various issues but most important, on issues 
concerning laytime calculation. Laytime calculating requires a familiarity with a 
Timesheet and perhaps also a statement of facts. The purpose of calculating 
laytime is not only to calculate the time during which the vessel is made available to 
the charterer for loading and/or discharging but also to calculate demurrage or 
despatch if there is time lost or saved. The laytime calculation also provides evidence 
should a dispute arise, which has to go to arbitration or to a court for solution. 

An introduction will be given here to laytime calculation, based on different 
charterparty terms and for dry cargo and oil cargo. A standard method should be 
used but it should be mentioned here that various parties-owners, charterers, 
shippers and cargo receivers-may have methods and forms that suit each party. If 
standard forms were used, perhaps some areas of dispute may be reduced. Accord- 
ingly, the BIMCO standard form of Timesheet can be employed in calculations. 
(See Figure 2.1, above.) In the examples below, headings similar to those in the 
BIMCO format are used, without the "boxes" above the "laytime computationy' 
and the columns for "Hours worked", but in addition to the columns on the stan- 
dard form, additional columns are used for "Laytime allowed" and for "Total time 
counted" which should add up to the laytime allowed. 

It should be remembered that laytime can be fixed or calculated by reference to 
the rate of loading and/or discharging. For example, in tanker voyage charters, the 
laytime allowed under the "Worldscale" system of freight is 72 hours for loading 
and discharging. It is in these circumstances that laytime, demurrage and despatch 
calculations are significant. When laytime is not fixed or calculable, such as clauses 
present in the charterparty that the cargo is to be discharged "as customary" or "as 
fast as the vessel can deliver", the variables of "customary", "reasonable time" and 
so on, are uncertain so that although demurrage and despatch may become payable, 
to calculate these amounts would have to depend on the various parties' opinion of 
"reasonable", "customary", etc. 

Apart from the significance of fixed or calculable laytime, the accuracy of time- 
sheets also depends on a number of other factors. For example, the quantity of cargo 
is important if laytime is to be calculated. If the charterparty states that the cargo to 
be loaded is ". . . x metric tons plus or minus 5 percent in owners' option . . ." (" x 
mt 5pct MOLOO") when the master gives the Notice of Readiness he will usually 
have completed his calculations of deadweight that his vessel can lift, taking into 
account the fuel, water, stores, etc. on board and in the notice he may state the 
quantity of cargo he is prepared to load within the percentage limits. When the 
charterer or shipper accepts this Notice of Readiness the cargo quantity is the 
quantity that will be used for the calculation of laytime allowed. 

Other important factors include: 

Category of laytime--separate calculations for loading and discharging ports or 
options to the charterer for reversing or averaging laytime; two time sheets may 
still be required. 
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Method of calculating laytime-for example, "per workable hatch per day", 
"Sundays and holidays excepted, unless used" . . .. 

Exceptions to laytime--for example, weather working days, Sundays and Holi- 
days excepted and strikes, winch breakdowns . . .. 

Commencement of laytime--the laytime clause in the charterparty will state the 
notice period (if any) after the valid Notice of Readiness is given. 

The charterparty clauses stipulating laytime, demurrage and despatch are of 
extreme importance. Extracts from actual charterparties will be used in the 
examples, with modifications of quantities and loading and discharging rates in 
order to round off the calculations as far as possible. 

Example 1. "Sundays and Holidays excepted unless used (SHEX u.u.)" 
and "Weather working days (WWD)". 

A GENCON charterparty, with modifications and rider clauses, provides for: 

Cargo: minimum 5000 metric tons (mt) up to full load capacity of the vessel at 
charterers' option. 

Laytime for loading: 1600 mt per WWD SHEX U.U. 

Laytime for discharging: 1200 mt per WWD SHEX U.U. 
Laytime clause: "Laytime for loading and discharging shall commence at 

1 p.m. if Notice of Readiness is given before noon and at 8 a.m. next working 
day if notice given during office hours after noon. Notice at loading port to be 
given to the shippers named in Box 17. 
Time actually used before commencement of laytime shall count. 
Time lost in waiting for berth to count as loading or discharging time as the 
case may be." 

Demurrage and despatch clause: "Demurrage to be paid at the rate of 
USD1,800 per daylpro rata for all working time lost. Despatch money to be 
paid at half the rate of demurrage for all working time saved. Demurrage1 
despatch, if any, to be settled directly between Owners and Charterers." 

Statement of facts: 

Vessel arrived: 
Vessel berthed: 
Notice of Readiness tendered: 
Notice of Readiness accepted: 
Cargo weightlquantity: 
Loading commenced: 
Loading completed: 
Laytime allowed for loading: 
Time to count from: 
Working hourslmeal hours of the port: 

1400, Thursday 22 November 
1530, 22 November 
1400, 22 November 
1400, 22 November 
5,500 mt 
1600, 22 November 
1030, 29 November 
3d. 10h. 30m. (550011600) 
0800, 23 November 
Midnight to midnight each day 
except on Sundays and holidays 
unless required. 
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Laytime Calculation 
Total Time 

Time Time Losd 
Dare Day Used Counted Saved Remarks 

D H M D H M D H M  

22 Nov Thu 1400:NOR tendered 
1600:Commenced 
loading 

22 Nov Thu 0 08 00 0 08 00 Time used before IJT 
commences 

23 Fri 1 00 00 1 08 00 0800:IJT commences 
24 Sat 0 21 30 2 05 30 0800-1030: rain 
25 Sun 0 04 00 2 09 30 0800-1200: loading 
26 Mon 0 00 00 2 09 30 Public Holiday; no 

cargo work 
27 Tue 1 00 00 3 09 30 Normal 
28 Wed 1 00 00 3 10 30 0 23 00 0100:IJTexpires 
29 Thu 0 10 30 0 10 30 1030: Completed loading 

Totals: 4 20 00 3 10 30 1 09 30 Timelost 

Demurrage: Id 9h 30m @ $1800.00 per day and pro rata = $2512.50 

The rain on 28 November occurred after laytime expired and the principle of 
"Once on demurrage, always on demurrage" applies. 

Example 2. "Sundays and Holidays excepted (SHEX)" and "Weather 
working days (WWD)" . 
Same as Example 1 with changes to clauses as follows: 

Laytime for loading: 1600 mt per WWD SHEX. 
Laytime clause: "Laytime for loading and discharging shall commence at 

1 p.m. if Notice of Readiness is given before noon and at 8 a.m. next working 
day if notice given during office hours after noon. Notice at loading port to be 
given to the shippers named in Box 17". 

Statement of facts: 
Vessel arrived: 
Vessel berthed: 
Notice of Readiness tendered: 
Notice of Readiness accepted: 
Cargo weight/quantity: 
Loading commenced: 
Loading completed: 
Laytime allowed for loading: 
Time to count from: 
Working hourslmeal hours of the port: 

Exceptions to laytime (and reasons): 

1400, Thursday 22 November 
1530, 22 November 
1400, 22 November 
1400, 22 November 
5,500 mt 
1600, 22 November 
1030, 29 November 
3d. 10h. 30m. (550011600) 
0800, 23 November 
Midnight to midnight each day 
except on Sundays and holidays 
as required 
24 November, 0800 to 1030-rain 
26 November-Public holiday; no 
work 
28 November, 1630 to 231 5-rain 
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Laytime Calculation 
Total 

Time Time 
Date Day Used Counted 

D H M D H  

22 Nov Thu 

23Nov Fri 0 16 00 0 16 
24 Nov Sat 0 21 30 1 13 
25 Nov Sun 0 00 00 1 13 

Time 
Lost/ 
Saved Remarks 

M D H M  

26Nov Mon 0 00 00 1 13 30 
27 Nov Tue 1 00 00 2 13 30 
28 Nov Wed 0 07 15 3 06 45 

1400: NOR tenderedlaccepted 
1600: Commenced loading 
0800: Laytime commences 
0800-1 030:Rain; no work 
0800-1200: Loading; not 
counted 
Public Holiday; no work 
Normal 
1630-23 15:Rain; no work 

29Nov Thu 0 10 30 0 06 45 0345: Laytime expired 
1030: Comp.loading 

Totals: 3 17 15 3 10 30 0 06 45 Timelost 

Demurrage: 06h 45m @ $1800.00 per day and pro rata = $506.25 

Example 3. Time lost in waiting for berth to count as loading or 
discharging time, as the case may be. 

A GENCON Berth charterparty, with modifications and rider clauses, pro- 
vides for: 

Cargo: Full cargo bulk maize subject to vessel's capacity; expect vessel to load 
about 14,250 metric tons. 

Laytime for loading: 1,500 mt per WWD, SHEX, U.U. 
Laytime clause: "Laytime for loading and discharging shall commence at 

1 p.m. if Notice of Readiness is given before noon and at 8 a.m. next working 
day if notice given during office hours after noon. 
Time actually used before commencement of laytime shall count. 
Time lost in waiting for berth to count as loading or discharging time as the 
case may be." 

Demurrage and despatch clause: "At loading and discharging ports demurrage 
at the rate of US$2,4OO per day or pro rata for any part of a day to be paid by 
Charterers. Despatch at the rate of US$1,200 per day or pro rata for any part 
of a day to be paid by Owners for working time saved." 

Total Commission: 2.5 percent 

Statement of facts: 

Vessel arrived: 
Pilot boarded to berth vessel: 
Vessel berthed: 
Notice of Readiness tendered: 
Cargo weightlquantity: 
Loading commenced: 
Loading completed: 
Laytime allowed for loading: 

09 18 hours on Friday 14 June 
0700 hours on Sunday 21 July 
09 12 hours on Sunday 2 1 July 
09 18 hours on Friday 14 June 
13,782.90 mt 
1 120 hours on Sunday 2 1 July 
1050 hours on Friday 26 July 
9d 4h 32m 
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Laytime Calculation 
Total Time 

Time Time Losd 
Dare Day Used Counted Saved Remarks 

D H M D H M D H M  

14 Jun Fri 09 18: Arrived; 
Waiting far Berth 

15 Sat 
16 Sun 
17 Mon 
18 Tue 
19 Wed 
20 Thu 
21 Fri 
22 Sat 
23 Sun 
24 Mon 
25 Tue 

26 Jun to 
21 Jul 

21 Jul Sun 
22 Mon 
23 Tue 
24 Wed 
25 Thu 

26 Fri 

1350: Allowed Lay- 
time expires 

0700: Pilot boarded; 
"Time lost waiting for 
berth" expired at 0700 
on 21 July 
1 120: Commenced ldg. 

01004600: Rain; no 
work 
0800-1 000: Rain; 
no work 
1830-2030: Rain; 
no work 
1050:Loading 
completed 

Totals: 31 16 40 Time lost 

Demurrage for 31d 16h 40m @ $2,400 per day and pro rata = $76,066.66 
Less total commission @ 2.5 percent = $1,901.66 

Net demurrage due to Owners: $74,165.00 

Example 4. Despatch payable on "working time saved" (I). 
A GENCON Berth charterparty, with modifications and rider clauses, provides 
for: 

Cargo: Full cargo bulk maize subject to vessel's capacity; expect vessel to load 
about 14,250 metric tons and to discharge 5,000 mt at first discharging port 
with remainder at second discharging port. 

Laytime for loading: 1,500 mt per WWD, SHEX, U.U. 

Laytime for discharging: 1,500 mt per WWD, SHEX, U.U. 

Laytime clause: "Laytime for loading and discharging shall commence at 
1 p.m. if Notice of Readiness is given before noon and at 8 a.m. next working 
day if notice given during office hours after noon. 
Time actually used before commencement of laytime shall count. 
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Time lost in waiting for berth to count as loading or discharging time as the 
case may be." 

Demurrage and despatch clause: "At loading and discharging ports demurrage 
at the rate of US$2,4OO per day or pro rata for any part of a day to be paid by 
Charterers. Despatch at the rate of US$1,200 per day or pro rata for any part 
of a day to be paid by Owners for working time saved." 

Statement of facts--first discharge port: 

Vessel arrived at Pilot station: 
Vessel berthed: 
Notice of Readiness tendered: 
Notice of Readiness accepted: 
Cargo weightlquantity: 
Discharging commenced: 
Discharging completed: 
Laytime allowed for loading: 

0900 hours on Friday 9 August 
1240 hours on Friday 9 August 
0900 hours on Friday 9 August 
0900 hours on Friday 9 August 
5,000 metric tons 
1630 hours on Friday 9 August 
16 15 hours on Monday 12 August 
3d 08h OOm 

Laytime Calculation 
Total Time 

Time Time Lost/ 
Date Day Used Counted Saved Remarks 

D H M D H M D H M  

9 Aug Fri 
9 Fri 0 1 1  00 0 11 00 

10 Sat 1 00 00 1 11 00 
1 1  Sun 0 00 00 1 1 1  00 
12 Mon 0 15 30 2 10 15 0 07 45 

13 Tue 3 08 00 0 21 45 

0900: Vessel arrived; NOR tendered 
1300: Laytime commenced 
1630: Discharging commenced 
Normal 
No work; not counted 
Time saved 
0000-1 6 15: Discharged cargo 
1345-1430: Winch breakdown; 
not counted 
161 5: Completed discharging 
2 145: Laytime expires 

Totals: 2 02 30 3 08 00 1 05 30 Working time saved 

Despatch: Id 05h 30m @ $1,200.00 per day and pro rata = $1475.00 

Example 5. Despatch payable on "working time saved" (11). 

A GENCON Berth charterparty, with modifications and rider clauses, pro- 
vides for: 

Cargo: Full cargo bulk maize subject to vessel's capacity; expect vessel to load 
about 14,250 metric tons and to discharge 5,000 mt at first discharging port 
with remainder at second discharging port. 

Laytime for loading: 1,500 mt per WWD, SHEX, U.U. 

Laytime for discharging: 1,500 mt per WWD, SHEX, U.U. 

Laytime clause: "Laytime for loading and discharging shall commence at 
1 p.m. if Notice of Readiness is given before noon and at 8 a.m. next working 
day if notice given during office hours after noon. 
Time actually used before commencement of laytime shall count. 
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Time lost in waiting for berth to count as loading or discharging time as the 
case may be." 

Demurrage and despatch clause: "At loading and discharging ports demurrage 
at the rate of US$2,4OO per day or pro rata for any part of a day to be paid by 
Charterers. Despatch at the rate of US461,200 per day or pro rata for any part 
of a day to be paid by Owners for working time saved." 

Statement of facts - second discharge port: 

Vessel arrived at anchorage: 0548 hours on Wed. 14 August 
Vessel berthed: 1800 hours on Thu. 15 August 
Notice of Readiness tendered: 1230 hours on Wed. 14 August 
Cargo weightlquantity: 8,782.90 metric tons (Remainder) 
Discharging commenced: 1950 hours on Thu. 15 August 
Discharging completed: 2250 hours on Sat. 17 August 
Laytime allowed for discharging: 5d 20h 32m (8782.9011500) 

Laytime Calculation 
Total Time 

Time Time LosiY 
Date Day Used Counted Saved Remarks 

D H M D H M D H M  

14 Aug Wed 

Fri 
Sat 
Sun 
Mon 
Tue 
Wed 
n u  

0548: Vessel amved; 
1230: NOR tendered 
0800: Laytime commenced 
1950: Discharge commenced 
Normal 
2250: Discharging completed 
Not counted; not working time 
Working time saved 
Working time saved 
Working time saved 
Working time saved 
0432: Laytime expires 

Totals: 2 14 50 5 20 32 3 05 42 Workingtimesaved 

Despatch: 3d 05h 42m @ $1,200.00 per day or pro rata = $3885.00 

Example 6. Despatch payable on "all time saved". 
A GENCON Berth charterparty, with modifications and rider clauses, provides 
for: 

Cargo: Full cargo bulk maize subject to vessel's capacity; expect vessel to load 
about 14,250 metric tons and to discharge 5,000 mt at first discharging port 
with remainder at second discharging port. 

Laytime for loading: 1,500 mt per WWD, SHEX, U.U. 

Laytime for discharging: 1,500 mt per WWD, SHEX, U.U. 

Laytime clause: "Laytime for loading and discharging shall commence at 
1 p.m. if Notice of Readiness is given before noon and at 8 a.m. next working 
day if notice given during office hours after noon. 
Time actually used before commencement of laytime shall count. 
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Time lost in waiting for berth to count as loading or discharging time as the 
case may be." 

Demurrage and despatch clause: "At loading and discharging ports demurrage 
at the rate of US$2,400 per day or pro rata for any part of a day to be paid by 
Charterers. Despatch at the rate of US$1,200 per day or pro rata for any part 
of a day to be paid by Owners for all time saved." 

Statement of facts-second discharge port: 
Vessel arrived at anchorage: 0548 hours on Wed. 14 August 
Vessel berthed: 1800 hours on Thu. 15 August 
Notice of Readiness tendered: 0548 hours on Wed. 14 August 
Cargo weightlquantity: 8,782.90 metric tons (Remainder) 
Discharging commenced: 19 50 hours on Thu. 1 5 August 
Discharging completed: 2250 hours on Sat. 17 August 
Laytime allowed for loading: 5d 20h 32m (8782.9011500) 

Laytime Calculation 
Total Time 

Time Time Lost/ 
Date Day Used Counted Saved Remarks 

D H M D H M D H M  

14 Aug Wed 0548: Vessel arrived; 
NOR tendered 

15 Thu 0 16 00 0 16 00 0800: Laytime commenced 
1950: Discharge commenced 

16 Fri 1 00 00 1 16 00 Nonnal 
17 Sat 0 22 50 2 16 00 0 01 10 2250:Completeddischarge 

Working time saved 
18 Sun 0 00 00 2 16 00 1 00 00 Excepted from laytime; 

Counted as "all time saved" 
19 Mon 0 00 00 3 16 00 1 00 00 Working time saved 
20 Tue 0 00 00 4 16 00 1 00 00 Working time saved 
21 Wed 0 00 00 5 16 00 1 00 00 Working time saved 
22 Thu 0 00 00 5 20 32 0 04 32 0432: Laytime expires 

Working time saved to 0432 

Totals: 2 14 50 5 20 32 4 05 42 All time saved 

Despatch: 4d 05h 42m @ $1,200.00 per day and pro rata = $5085.00 

Example 7. Comparison of normal laytime, reversible and averaging 
laytime. 
A charterparty, with modifications and rider clauses, provides for: 

Laytime for loading: 6 days 
Laytime for discharging: 3 days 
Laytime clause: ". . . Laytime not counting from noon Saturday until midnight 

Sunday, even if used . . ." 
Demurrage and despatch clause: "Demurrage payable at US$3,500.00 per day 

and pro rata. Despatch payable at half demurrage rate on all time saved." 

Statement of facts: 
Time at loading port to count from: 1200 hours on Mon, 25 November 
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Loading completed: 1200 hours on Fri, 29 November 
Time at discharging port to count from: 1200 hours on Thu, 12 December 
Discharging completed: 2400 hours on Thu, 19 December 

Laytime Calculation-Normal Laytime 
(1) Loading port 

Time 
Time Lost/ 

Date Day Allowed Saved Remarks 
D H M D H M  

25 Nov Mon 0 
26 Tue 1 
27 Wed 1 
28 Thu 1 
29 Fri 1 
30 Sat 0 
1 Dec Sun 0 
2 Dec Mon 1 

00 1200: Laytime commenced 
00 
00 
00 
00 0 12 00 1200: Completed loading 
00 1 00 00 All time saved 
00 1 00 00 
00 1 00 00 2400: Laytime expires 

Totals 6 

(2) &charging port 
12 Dec Thu 0 
13 Fri 1 
14 Sat 0 
15 Sun 0 
16 Mon 1 
17 Tue 0 
18 Wed 0 
19 Thu 0 

12 00 Total time saved 

1200: Laytime commenced 

Time not counted after 1200 
Not counted 
2400: Laytime expires 

00 00 Time lost 
00 00 
00 00 2400: Completed discharging 

Totals 3 00 00 3 00 00 Total time lost 

Despatch at loading port 3d 12h @ $1,750 per day or pro rata = $6,125.00 
Demurrage at discharging port 3d @ $3,500 per day or pro rata = $10,500.00 
Net amount due to owners = $ 4,375.00 

Laytime Calculation-Reversible Laytime 
Time 

Time Lost/ 
Date Day Allowed Saved Remarks 

D H M D H M  

25 Nov 
26 
27 
28 
29 

12 Dec 
13 
14 
15 
16 
17 
18 
19 

Mon 
Tue 
Wed 
n u  
Fri 

n u  
Fri 
Sat 
Sun 
Mon 
Tue 
Wed 
n u  

1200: Laytime commenced 

1200: Completed loading 

1200: Laytime resumed 

Time not counted after 1200 
Not counted 

2400: Laytime expires 
1 00 00 Time lost 

2400: Completed discharging 

Totals: 9 00 00 1 00 00 Total time lost 

Demurrage Id @ $3,500 per day or pro rata = $3,500 
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Laytime Calculation-Averaging Laytime 

On separate calculations: 

Total time saved at loading port = 3d 12h 
Total time lost at discharging port = 3d 

Net laytime saved = 12h 

Despatch: 12h @ $1,750.00 per day or pro rata = $875.00 

Example 8. Tanker charterparty. 

An ASBATANKVOY charterparty, with modifications and rider clauses, pro- 
vides for: 

Cargo: Crude oil 
Laytime for loading and discharging: 72 hours (3d Oh Om) 
Notice of Readiness and Laytime clause: "Upon arrival at customary 

anchorage at each port of loading or discharge the Master or his agent shall 
give the Charterer or his agent notice by letter, telegraph, wireless or tele- 
phone that the vessel is ready to load or discharge cargo, berth or no berth, 
and laytime, as hereinafter provided, shall commence upon the expiration of 
six (6) hours after receipt of such notice, or upon the vessel's arrival in berth 
(i.e. finished mooring when at a sealoading or discharging terminal and all 
fast when loading or discharging alongside a wharf), whichever first occurs. 
However, where delay is caused to vessel getting into berth after giving Notice 
of Readiness for any reason over which Charterer has no control, such delay 
shall not count as laytime" 

Demurrage clause: Worldscale demurrage rate: US$23,500 daily 
Vessel fixed at Worldscale 52.5 

Statement of facts: 

Vessel arrived at anchorage: 
Notice of Readiness tendered: 
Notice of Readiness accepted: 
Time to count from: 
Vessel berthed: 
Hoses connected 
Loading commenced: 
Loading completed: 
Hoses disconnected: 
Vessel sailed: 
Vessel arrived at discharging port: 
Notice of Readiness tendered: 
Notice of Readiness accepted 
Vessel berthed: 
Time to count from: 

2100 hours on Tuesday 6 November 
2 100 hours 
2 100 hours 
0300 hours on Wednesday 7 November 
1 100 hours on Monday 12 November 
1330 hours 
1336 hours 
05 30 hours on Tuesday 13 November 
0900 hours 
0930 hours 
0330 hours on Saturday 17 November 
0330 hours 
0330 hours 
0630 hours 
0630 hours 

Hoses connected: 0840 hours 
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Discharging commenced: 1040 hours 
Discharging completed: 1040 hours on Sunday 18 November 
Hoses disconnected: 1 130 hours 
Vessel sailed: 1525 hours 

Laytime Calculation 
Total 

Time Time Time 
Date Day Allowed Used Lost Remarks 

D H M D H M D H M  

7 Nov 
8 
9 

10 
10 
11 
12 

12 
13 
17 Nov 
18 

Wed 
n u  
Fri 
Sat 
Sat 
Sun 
Mon 

Mon 
Tue 
Sat 
Sun 

0300: Laytime commenced 
Waiting berth 

0300: Total laytime expired 

0818: Pilot aboard; berthing 
1 100: Vessel berthed 

0900: Hoses disconnected 
0630: Berthed; laytime resumed 
1130: Hoses disconnected 

Totals: 3 00 00 7 08 18 4 08 18 Total time lost 

Demurrage: 4d 08h 18m @ 52.5 percent of $23,500.00 per day and pro rata 
= $61,276.25 



Bills of Lading 

Chapters 1 and 2 are concerned with contracts for the use or hire of a vessel, mainly 
for the purpose of carrying cargo. Chartering, discussed in the earlier chapters, was 
concerned with the hiring or use of a large portion of the vessel-if not the entire 
vessel-to carry the cargo. When the cargo is loaded (or "shipped") a document is 
issued by the carrier (usually the shipowner) to the shipper stating that the cargo is 
received by the carrier and describing its condition and quantity. This document is 
initially the "mate's receipt" which may then be exchanged for the "Bill of Lading". 
The bill of lading may also contain certain terms and conditions but the main 
contract of carriage or hire is contained in the "Charterparty". 

The bill of lading originated as a "record" (or "bill") of "loading". That was its 
original purpose: to be a receipt by the carrier, in a similar way that a visitor to a place 
may keep his cloak in the "cloak-room" and obtain a "cloak-room ticket". 

However, cargo is not always carried in a vessel that is chartered for its carriage. 
For example, a manufacturer of textile clothing may wish to transport by sea only a 
small consignment or "parcel", perhaps in a full container load (FCL) or even in a 
"less-than-container load" (LCL). The concept of carriage of goods by sea is still 
crucial but it is very unlikely that the manufacturer, shipper or exporter will be 
interested in chartering a complete vessel. 

He probably merely wants to load the goods on to the vessel bound for the 
destination where the buyer is, and be given a receipt for the goods. For the carriage, 
the carrier should be bound by certain obligations concerning the care and custody 
of the goods. The obligations of the carrier and the terms and conditions of the 
contract under which the goods are being carried will not be in any charterparty 
between the shipper and the carrier. Therefore, the words in the document (the bill 
of lading) which he receives from the carrier may concern the terms of the contract 
between the carrier and the shipper. This is the reason that the bill of lading is said to 
have another characteristic, in addition to its being a receipt. It is also "evidence" of 
the contract of carriage. 

Indeed, an international set of "rules" governing the carriage of goods where a bill of 
lading has been issued-the "Hague-Visby Rules"-defines a "contract of carriage" 
in a manner that assumes that the bill of lading covers such a contract. It states that: 

" 'Contract of camage' applies only to contracts of camage covered by a bill of lading or 
any similar document of title, in so far as such document relates to the carriage of goods 
by sea, including any bill of lading or similar document as aforesaid issued under or 
pursuant to a charter-party from the moment at which such bill of lading or similar 
document of title regulates the relations between a camer and a holder of the same." 
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In some textbooks it is assumed that a bill of lading is only "evidence of the 
contract of carriage" and not the contract itself. This is probably the result of 
English court decisions in the 19th century when ships were smaller, as were con- 
signments of goods which required large portions of the ship, if not the entire ship, to 
be chartered and the charterparty was the document of the contract. In those days 
there was no containerisation and little use of liner services. Indeed, when cargo is 
shipped onboard liner ships or in small parcels, the contract itself is made before the 
cargo is loaded and the document, the bill of lading, is signed and issued after the 
cargo is shipped (or received for shipment or taken into the charge of the issuer of the 
document). In chartering, on the other hand, the contract is made and signed before 
the vessel arrives at the first port of loading or place of delivery. 

This may be a major difference between the contract contained in a charterparty 
and one evidenced by a bill of lading but as far as shippers of less-than-shipload 
consignments are consigned, the bill of lading may as well be the document con- 
taining the terms of the contract itself. Indeed, in the case of The Jalamohan, 1988, 
the judge at first instance in the United Kingdom court declared that for liner type 
cargo and shippers, the bill of lading was actually the contract of carriage itself. This 
issue of whether the bill of lading is the contract or merely evidence of the contract of 
carriage does lead to problems and some of these will be explored below, under the 
analysis of the "function" of a bill of lading as "evidence of the contract of 
carriage". "Function" is probably better referred to as cccharacteristic" or ccstatus" 
when used in relation to a bill of lading. 

Over the years the role of the bill of lading has assumed greater importance, not 
with being a receipt for the goods or evidence of the contract of carriage, but in 
international trade. 

If goods are being sold and purchased, in a normal face-to-face transaction, for 
example, in a shop, the goods are exchanged for the payment. When goods, especi- 
ally large amounts of goods, are being sold and purchased across oceans, the ex- 
change of money payment for the goods is more difficult, if not impossible. The 
seller wants payment quickly, especially if the terms of the contract of sale are "free 
on board" (FOB) or "cost, insurance and freight" (CIF). The buyer wants the 
goods, before he parts with the payment, possibly to ensure they match the descrip- 
tion under which he is buying them. 

Of course, the buyer can purchase on "Ex-works" (EXW) terms where he (or his 
representative) takes control of the goods at the factory of the manufacturer, in which 
case he will pay for the goods on taking them into his own control. Alternatively, the 
seller can arrange to deliver the goods to the buyer at the buyer's premises, free of any 
costs of carriage or other costs on "delivered duty paid" (DDP) terms, and then 
receive the payment. In this situation, the seller maintains control of the goods in his 
own care until delivery. However, most sale of goods is on terms which are between 
these two extremes. The most common terms oftrade today are FOB and CIF (or C & 
F). This is when the buyer and seller each wish to protect their own interests. 

If the payment cannot be exchanged for the physical goods, the bill of lading 
provides an alternative. Payment can be exchanged for a document which represents 
the goods. The bill of lading can be considered to be such a document. Because it 
possesses such an important financial function in international trade, it can become 
subject to fraudulent practices and practices which may not appear to be fraudulent 
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by businessmen but are indeed fraudulent when viewed in the light of current law. 
"Businessmen" tend to forget what was said in 1930 by an English judge about the 
nature of a bill of lading. He said: "A Bill of Lading is a document of dignity and the 
Courts should do everything in their power to preserve its integrity in international 
trade for there, especially, confidence is of the essence." (The Carso, 1930) 

The question of fraud will be discussed below. Fraud is the main reason for the 
development of "Electronic Data Interchange" or (EDI) in modem international 
trade and shipping but another important reason is that of speed of transactions. Most 
transactions occur through the "agency" of a bank or series of banks and the speed 
with which the bank, the sellers and the buyers can communicate and exchange impor- 
tant information concerning the goods and the payment, is an advantage to business. 

The role of banks in international trade and payments is important in that if the 
seller and buyer cannot carry on a face-to-face transaction where the buyer pays the 
seller, banks can provide the services of paying the seller on instructions of the buyer. 
This is the system of "documentary credits" and the International Chamber of Com- 
merce (ICC), in which the banking sector of international business is very strong, 
published a set of "rules" in 1983. These are named the "Uniform Customs and 
Practice for Documentary Credits" (usually abbreviated to "UCP 1983"). They 
regulate when a bank will pay a seller on behalf of the buyer. Banks will pay against 
certain documents being provided by the seller and these documents include "Trans- 
port Documents", which can include a "Marine Bill of Lading". UCP and the role of 
a bill of lading in the documentary credit system will be discussed in this chapter. 

The role of the bill of lading in international trade and documentary credits 
requires it to take on another status or characteristic and this has given the bill of 
lading yet another name: the "Document of title". This means simply that the bill, in 
being converted from physical goods to a document representing the goods, proves 
ownership of or entitlement to the goods. When the goods are sold the bill of lading is 
"endorsed" to the buyer and the buyer then becomes entitled to the goods. This sale 
can take place in a "chain" and each time the bill of lading is endorsed to the new 
buyer, who becomes entitled to the goods, he can take delivery of them at their 
destination or dispose of them by further endorsement and delivery of the docu- 
ments. The bill of lading can govern his rights against the carrier, even though the 
original contract of carriage was not made between the carrier and the new holder of 
the bill. The protection of the holder's rights comes from legislation, for example, 
the U.K. Bills of Lading Act 1855, although the legislation is no longer completely 
appropriate for modem business transactions. This causes problems and solutions 
to these are attempted in the courts. The solutions will be discussed briefly below. 

The role of the bill of lading as a document of title has been established by 
mercantile custom and the courts have recognised this function of the bill for many 
years. In English commercial practice, for example, the bill of lading has been 
treated as a document of title since the 18th century and the English courts have 
supported this practice. An example is the very early case of Lickbarrow v. Mason, 
1794. Other countries seemed to accept this function of the bill of lading later, for 
example in France this was not done until about 1859. 

The Hague-Visby Rules recognise that a bill of lading is a document of title as has 
been seen above in the definition of a "contract of carriage". Sometimes a document 
which is a receipt for cargo and which contains the details of a contract may not be 
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named "Bill of Lading" but it can be treated as a document of title. This is the result 
of a case in the English Privy Council in 197 1, Kum v. Wah Tat Bank in which it was 
said that there was ". . . no reason in principle why a document of title should not be 
created by local custom . . .". The case concerned a "mate's receipt" in a South East 
Asian trade in. which it was customary for the only document covering the entire 
carriage to be a mate's receipt. However, it is usually a bill of lading that is treated as 
a document of title. 

A carrier of goods may issue a document that is a receipt for the cargo and also it 
contains terms and conditions of the contract of carriage but it is not intended to 
operate as a document of title which can transfer the entitlement to the goods. 
Transfer of ownership is called "negotiability" and the bill of lading is sometimes 
considered to be a "negotiable document". However, this can lead to some con- 
fusion with another phrase used in international trade and in commerce. This is the 
"negotiable instrument". An "instrument" is a formal legal document and a 
"negotiable instrument" is a document, which can be transferred to a transferee in 
good faith and for some value. On its transfer it also transfers a good "title". The 
most important types of negotiable instruments are bills of exchange, cheques and 
promissory notes. Negotiability is considered to be synonymous with transferability. 
However, the usual negotiable instruments represent money whereas a bill of lading 
represents physical goods. Therefore the bill of lading, as a document of title, is 
perhaps better referred to as a "transferable document". 

If the document does not possess this nature, it is not a bill of lading, neither 
commercially nor under the Hague-Visby Rules. Such a document may be called a 
"Sea Waybill" or simply a "waybill". The description of the document with the 
prefix "sea" differentiates it from another waybill used for carriage of goods by air, 
the "Air Waybill". The seller or exporter and the shipowner, as carrier, may prefer 
such a document for many reasons, one being to prevent the chance for fraud or 
theft because transferability (or negotiability) may lead to these undesirable conse- 
quences. If a document, named as "Bill of Lading" is marked "Non-negotiable" it 
immediately loses its function as a document of title and becomes equivalent to a 
waybill which is basically a non-negotiable receipt. The Hague-Visby Rules do not 
apply to commercial carriage under such documents. This is the reason the English 
Carriage of Goods by Sea Act 197 1, which implements the Hague-Visby Rules, 
extends the application of the Rules to such non-negotiable receipts, marked as 
such, even for commercial shipments. 

Therefore, documents named "Bill of Lading" may or may not be actual bills 
of lading, that is, if they do not possess all three attributes: the cargo receipt 
function, the evidence of the contract of carriage and the document of title func- 
tion. They do not have to be connected with marine carriage. Indeed, in recent 
years, "intermodalism" (or "multimodalism") which is carriage of goods by a 
mixture of modes of transport, has seen the development of other documents 
called by a variety of names, for example, "Combined Transport Bill of Lading", 
"Through Transport Bill of Lading", just "Through Bill of Lading", "House 
Bill of Lading" or "Multimodal Document". If a bank has to pay the seller on 
behalf of a buyer under a documentary credit system, the name of the document 
may be less important than its actual nature. Until the 1983 revision of UCP the 
bank would refuse to pay a seller if he produced a document that was not a 
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"Marine Bill of Lading" unless the instructions from the buyer authorised the bank 
to do otherwise. 

Not only can banks face problems related to bills of lading. The potential for 
problems is high for all the parties involved in international trade and because the bill 
of lading is so important to international trade it will be discussed below in reason- 
able detail. There is a variety of terminology relating to different "types" of bills of 
lading but this may be misleading. There are only three types of bills of lading: 
named bills of lading, order bills of lading and bearer bills of lading. These will be 
briefly described below. Whatever it may be called, a bill of lading is a printed 
document that possesses three characteristics: receipt for cargo, evidence of contract 
of camage and document of title. Each of these characteristics fulfills distinct func- 
tions. For example, the characteristic of a bill of lading as a document of title 
transfers property in the goods. How these functions are served is significant and the 
nature of the relationship between the camer and the holder may be affected. The 
relationship between the seller and buyer of goods can also be affected, for example, 
a "clean bill of lading" may be stipulated in the documentary credit or else the seller 
may not be paid by the bank. Some textbooks may use "functions of a Bill of 
Lading" to describe their "characteristics". 

Accomplished bill of lading. The bill of lading is originally a receipt for cargo. 
T o  fulfill this purpose it is necessary for only one receipt to be issued by the party to 
whom the cargo has been entrusted for camage. However, for over 200 years the 
delivery of a bill of lading has been considered by the law (and by businessmen) to 
be part of the mechanism that transfers the ownership of the goods, that is, it is also 
a "document of title". Because of this latter function of the document, it is for the 
benefit of the shipper or the consignee that the bill of lading is signed by the camer 
or his representative in more than one set of "originals", each set also having 
carbon copies. The originals are called "Original", "Duplicate" and 
"Triplicate". It is customary for bills of lading to be signed in sets of three 
although, for negotiability, bank transactions and government formalities in some 
countries, more than three sets may be required by the shipper. The document of 
title function has caused the bill of lading to be called a "title deed" or proof of 
ownership. 

Any person may come to the master or other agent of the shipowner and 
demand delivery of the goods. The master would have to deliver the goods if the 
person produced a title deed and there was no clear evidence of fraud or that any 
other person had a better right (or title) to the goods. Because the "document of 
title" is issued in more than one "part", the shipowner must protect himself from 
demands made by other persons each of whom may also be in possession of one of 
a set of bills of lading. This is usually done by inserting in the bill of lading or in a 
charterparty under which a bill of lading is issued a clause that states that ". . . 
three Bills of Lading have been signed but one of these Bills of Lading being 
accomplished, the others shall stand void". In Glyn Mills Currie v. East and West 
India Dock, 1882, it was said in the House of Lords that such a statement would 
mean that if upon one of the bills the shipowner acts in good faith (without fraud 
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or carelessness) ". . . he will have accomplished his contract, will have fulfilled it, 
and will not be liable or answerable upon any of the others". Therefore the duty of 
a carrier, or person to whom the cargo has been entrusted (either for carriage or 
storage) is to deliver the goods to the first person to present a bill of lading. 

Significant to the meaning of the phrase "accomplished bill of lading", in The 
DeZjini, 1990, it was said in the Court of Appeal: 

"Finally I should mention the continued status of the bill of lading after the goods 
have arrived at destination, and have been discharged from the ship. It is, I think, quite 
clear from Meyerstein v. Barber [I8701 . . . that when the goods have been actually 
delivered at destination to the person entitled to them, or placed in a position where 
the person is entitled to immediate possession, the bill of lading is exhausted 'and will 
not operate at all to transfer the goods to any person who has either advanced the 
money or has purchased the bill of lading'. It is equally clear that until the buyer has 
actually received delivery, the fact that the goods have actually been discharged at 
destination . . . does not entail that the bill is exhausted." 

Therefore, for a bill of lading to be "accomplished" the goods must be delivered 
to the first person holding a good bill, that is, without evidence of fraud. 

Antedated bill of lading. See Fraud and bills of lading. 

Apparent good order and condition. Under the Hague-Visby Rules the carrier 
is required, after receiving the goods into his charge, to issue to the shipper a bill of 
lading showing, among other things, the "order and condition of the goods". The 
buyer of goods usually requires those goods in an undamaged state. The receipt 
given by the carrier is the only initial evidence that the goods are indeed undam- 
aged, when received. 

While the carrier, master or agent of the carrier is not required to state the 
quantity and weight which he has good reason to suspect are inaccurate or which 
he has no reasonable means of checking, this limitation of his responsibility is not 
extended to the condition of the goods. If any damage is visible or "apparent" the 
bill of lading must contain a statement of the damage. This would make the bill of 
lading a "claused" document and a clause stating that the condition of the goods 
or its packaging is defective makes the bill of lading an "Unclean Bill of Lading". 
The buyer does not require defective goods and the bank which is to pay the seller 
on behalf of the buyer will not wish to pay for defective goods. This is the reason 
that the shipper attempts to insist that the carrier issues a "clean Bill of Lading", 
that is without such a clause. (See also Clean bills of lading.) 

The words "received in apparent good order and condition", or similar words, 
by the carrier are a confirmation of the condition of the cargo at the time it was 
received, the condition having being stated by the shipper when he prepares the 
bill of lading. The word "apparent" indicates that the master or agent of the 
carrier is verifying that the goods are in good order and condition as far as he can 
determine by reasonable examination. For example, if cans of foodstuff are 
shipped under a bill of lading and it is evident on reasonable examination that 
some cans are gashed and damaged, allowing the contents to leak away or be 
spoiled by exposure to the air, this is obviously not cargo which is in "good order 
and condition" and the bill of lading should be claused appropriately. If, however, 
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the cans of foodstuff only have tiny pinholes which are not apparent on 
reasonable, visible examination, and the contents are damaged during carriage, 
the carrier or master cannot be liable because the condition of the cargo was 
"apparently" sound on receipt. Pinholes cannot easily be detected, especially not 
by the master of a vessel not trained to carry out such inspections. 

The statement in the bill of lading as to the order and condition of the goods is 
important because of the characteristic of the billof lading as a negotiable 
document not only because the buyer of the goods wishes to receive goods that are 
undamaged but also because in the system of Documentary Credits and payment 
for goods through banks, banks require to be presented with a clean bill of lading 
before releasing money to the shipperlseller. 

The "Uniform Customs and Practice on Bankers' Commercial Credits" (UCP 
1983) defines a "clean transport document" (which includes a marine bill of 
lading) as being ". . . one which bears no superimposed clause or notation which 
expressly declares a defective condition of the goods andlor the packaging" 
(Article 34 of the "UCP 1983"). This can be considered to be a "banker's clean 
bill of lading". The important issue is that banks ". . . will refuse transport 
documents bearing such clauses or notations unless the credit expressly stipulates 
the clauses or notations which may be accepted". 

This provision does not specify the time for which the clause or notation is valid. 
In The Galatia, 1979, it was said that: 

"The bill of lading and any notations speak at the date of issue but they may speak 
about a state of affairs which then exists or about an earlier state of affairs or both." 

and also: 
"I have been referred to a number of text books and authorities which support the 
proposition that a 'clean' bill of lading is one in which there is nothing to qualify the 
admission that the goods were in apparent good order and condition . . . Some clearly 
regard the relevant time as being that of shipment. Some are silent as to what is the 
relevant time. None refers expressly to any time subsequent to shipment. 

As between the shipowner and the shipper . . . the crucial time is shipment. The 
owner's prime obligation is to deliver the goods at the contractual destination in the 
like good order and condition as when shipped." 

Because the bill of lading is so crucial, presently, to the system of documentary 
credits especially when this operates subject to the UCP 1983, a statement in the 
bill of lading that the goods are "shipped in apparent good order and condition" 
(or received for shipment) can be expected to be valid for the time of shipment. If 
the payment for the goods is to be cash against documents, the buyer (or his bank) 
will have to pay even though the document may bear a clause stating that damage 
occurred after shipment. 

If a bill of lading contains a statement that the goods are "shipped (or 
'received') in apparent good order and condition" and also a clause "weight, 
measure, quantity, condition, contents and value unknown", the shipper or other 
holder of the bill may argue that this is objectionable because the bill is unclear, 
having two apparently conflicting statements. With regard to "condition", in 
particular, "condition unknown" does not qualify the apparent condition when 
the goods were shipped (or received). Therefore such an argument would be likely 
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to fail, especially if general ". . . unknown" clauses are accepted in a particular 
trade or are present in a printed form in a bill of lading. 

Authority to sign B/Ls-General. The bill of lading (BIL) is signed by only one 
party representing the carrier. The person signing could be the shipowner, if the 
owner is the carrier, but it is more likely that other persons will sign on his behalf, 
as the shipowner's agents. If the B/L is signed by an agent of the shipowner, the 
owner becomes the "principal". If the signing is within the authority given or 
implied to be given to the agent, for example, for cargo actually received to be 
shipped, the carrier will be bound by the contract evidenced in the bill of lading. If 
the goods are not actually received nor actually shipped on board, the agent may 
not have the authority to sign and issue a receipt. In this case there may be a limit 
on whether the principal is bound. In the old, though leading case of Grant v. 
Nomay, 185 1, the master signed a bill of lading for cargo which was not shipped. 
He had no authority from the shipowner to do so and therefore the owner was not 
bound. (Changes in the legislation related to B/Ls and the Hague-Visby Rules did 
change this. See Bills of Lading Act 1855 and Hague-Visby Rules.) 

The authority may be exercised by a direct agent of the shipowner, for example, 
the master of the vessel but in certain situations, for example, in a time charter, the 
charterparty may require the master to sign or to delegate authority to the 
charterer or the charterer's agent to sign on behalf of the master. In this situation 
the bill of lading is still signed on behalf, eventually, of the shipowner, even if the 
form of B/L that is used is the charterer's own form. It may contain a "demise 
clause" which relieves the charterer of any liability for loss of or damage to the 
goods because he neither owns the vessel nor is he the demise charterer (and 
therefore the "disponent owner") of the vessel. 

The shipowner is still bound by the terms of the bill of lading and therefore he 
should not give authority to sign and issue B/Ls too easily. One example where the 
owner can be bound is where he authorises (through the master, perhaps) the port 
agent to sign and issue the B/L but the port agent also represents the shipper andlor 
the charterer. The conflict of interest may lead the shipowner into legal liability. 
The leading case is that of The Nea Tyhi, 1982, in which B/Ls were issued by the 
charterer's agent and claused "shipped under deck". The cargo of plywood was 
actually shipped on deck and damaged by rainwater. It was held by the court that 
the charterer's agents did bind the shipowner. The agents were said to have 
"ostensible authority" to sign all bills of lading although,they had no actual 
(express or implied) authority to sign B/Ls for cargo shipped under deck when the 
cargo was in fact carried on deck. The question of ostensible authority arises in the 
law and practice of agency whereby the shipowner-principal may permit agents to 
sign and issue B/Ls without presenting them to the master. It is modem practice 
for agents to sign the bill of lading "For the Master . . .". The owner is considered 
to have "held out" the charterer and agents to make contracts evidenced by bills 
of lading on behalf of the owner. 

A more recent case was The Saudi Crown, 1986, where the judge found that the 
bills of lading for cargo were not signed and issued by the port agents until all the 
cargo was shipped. The B/Ls were then back-dated or ante-dated. (See Fraud.) 
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The reason the BILs were ante-dated was because the contract of sale between 
the shippers and the buyers required BILs not later than the date inserted on the 
bills. If the BILs were dated when the cargo was actually shipped, the contract of 
sale may have been breached. The owners were held to be liable to the buyers 
because of the misrepresentation by the port agents, who represented the 
owners. 
Authority of agents to sign. The Saudi Crown case confirmed that the 

agents bound the carrier even if they falsified the date on the bill of lading 
because it was decided that the agents had the authority of the carrier to sign 
for cargo received even though the date was falsified. In an earlier case, V/O 
Rasnoimport v. Guthrie, 1966, the defendants were loading brokers (who act 
as agents for a shipowner and attempt to find cargo for the owner) who signed 
and issued bills of lading for 225 bales of rubber, yet only 90 bales had been 
shipped. It was held that the agents did not have authority to sign for 225 bales 
when in reality only 90 bales were shipped on board. The agents were held to 
be liable for "breach of warranty of authority". 

In The Nogar Marin, 1987, the master authorised the port agents to sign the 
bill of lading on his behalf. Some of the cargo of wire rods and coils was rusty 
when shipped. Nevertheless, the agents signed clean bills of lading for the 
cargo. Upon arrival at the discharging port, the damage was discovered. The 
receivers of the cargo arrested the vessel and claimed against the shipowner. 
The owner attempted to obtain an indemnity from the charterers. The master 
had negligently failed to record on the mate's receipts that the cargo was 
damaged before shipment. The fact the agents had signed clean B L s  was not 
the direct causation of the cargo damage. The chain of causation had been 
broken by the master's intervening negligence. This prevented the shipowner 
from successfully claiming an indemnity from the charterer. 

Authority of charterers, sub-charterers or their agents to sign. The 
ASBATIME Time charterparty states in the "Employment clause" that the 
Captain 

". . . is to the bills of lading for cargo as presented in conformity with mate's or tally 
clerk's receipts. However, at Charterers' option, the Charterers or their agents may 
sign bills of lading on behalf of the Captain always in conformity with mate's or tally 
clerk's receipts. All bills of lading shall be without prejudice to (the) Charter and the 
Charterers shall indemnify the Owners against all consequences or liabilities which 
may arise from any inconsistency between (the) Charter and any bills of lading or 
waybills signed by the Charterers or their agents or by the Captain at their request." 

When the charterers or their agents sign the BILs they do so as agents for the 
master who is the agent of the shipowner. He is considered to have delegated 
his authority to them. The charterers can present the BILs to the master for his 
signature on behalf of the shipowner. The BILs should not contain terms 
which are inconsistent with the charterparty. The charterers also have the 
option of directly signing similar BLs, also on behalf of the shipowner. The 
signature in either situation binds the shipowner. This was established in an 
old case, Tillmans V. .SS Knutsford, 1908, which is the leading case on the 
owners being bound by signature of the bill of lading. The charterers or their 
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agents usually sign the bill of lading after the inserted words, "For and on 
behalf of the owners" or "For the Captain and Owners". 

Even in tanker charterparties, whether for voyage or time charters, a clause 
similar to that found in ASBATIME may be included. For example, in ASBA 
I1 it is stated that: 

"Bills of lading shall be signed by the master as presented, the Master attending daily, if 
required, at the offices of the Charterer or its Agents. However, at Charterer's option, 
the Charterer or its Agents may sign Bills of Lading on behalf of the Master . . ." 

If the charterer sub-charters the vessel, the bill of lading may be signed by the 
sub-charterers and/or their agents with similar consequences for the shipowner. 
In The Vikfiost, 1980, the vessel was time chartered and sub-chartered. In the 
head charterparty and sub-charterparty, similar clauses permitted agents to 
sign B L s  on the master's behalf. In each, the employment clause stated that 
B L s  may contain a "demise clause" which provided that if the vessel was not 
owned or demise chartered to the company or line issuing the bill of lading, the 
bill would take effect as a contract between the cargo interest and the shipowner. 
The sub-agents of the sub-charterer issued B/Ls with the demise clause on 
forms with the sub-charterer's heading. It was held that the sub-charterers' 
agents had authority to sign such B L s  and there was no restrictions in the head 
charterparty as to what clauses could be included in B/Ls issued under the head 
charter or sub-charter. It was said in the English Court of Appeal: 

"By necessary implication, the head charter authorised the Charterer in the case of. . . 
sub-letting to put the sub-charterer in the same position as to signature of the Bills of 
Lading as the Charterer was under the head charter, i.e. to authorise the sub-charterer 
to require the master to sign Bills of Lading or to sign them himself.. ." 

Therefore the shipowner was liable under the BLs. 
While the signature of the charterer or agent "For the Master'' is normally 

considered to bind the shipowner (through the master) to the terms in the bill 
of lading, the facts of a particular case may indicate that the charterers are the 
actual "carriers". In this situation, the charterers will be bound rather than the 
owners. This will be the result of the charterers' (or agents) signing a bill of 
lading without the words "For the master . . .". 

If the charterer or agent signs a bill of lading in a form that contains extra- 
ordinary terms, or terms which are clearly inconsistent with the terms in the 
charterparty, the owner cannot be bound. If the charterer or his agent presents 
a bill of lading with such inconsistent terms, the master is permitted to refuse 
to sign. 

American law seems to view the charterer's or his agents' signing of B L s  in 
a different way to English law. If the charterer signs and issues a bill of lading, 
the charterer is bound, not the shipowner. If the charterer signs "on behalf of 
the master", the master and the owner are bound by the contract evidenced in 
the bill of lading only if either has expressly or impliedly authorised the 
charterer to do so. Under the ASBATIME or New York Produce Exchange 
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forms, the master is required, as seen above, to sign a bill of lading "as 
presented". If the bill of lading is presented by the charterer, American law 
establishes that the master signs on behalf of the charterer. 

Authority of master to sign. The master of a vessel is a "general agent" of 
the shipowner to perform all activities relating to the usual employment of the 
vessel. Therefore he is considered to have the usual authority to sign a bill of 
lading. The authority given to the master or implied by the law as having been 
given binds the shipowner as "principal". If the master acts without authority, 
the owner may not be bound. If the vessel is chartered, there may be circum- 
stances when the master may also act as agent of the charterer. 

Problems can arise if the master signs a bill of lading for cargo which has 
never been received or shipped. In the old case of Grant v. Norway, 1851, this 
occurred. The court decided that the master had no authority to sign and issue 
a bill of lading for cargo not received. The first function of the bill of lading, 
that of a receipt for cargo, failed. Therefore the owner was not liable because 
the absence of cargo meant there could be no receipt for cargo nor contract to 
carry a non-existent cargo. 

Accordingly, the holder of the bill of lading, for example, an indorsee for 
value, may possess a document that has no value. 

The Bills of Lading Act was passed in England in 1855 and one of its 
provisions was meant to protect such consignees and indorsees when the 
master signed and issued a bill of lading for cargo not received. The Preamble 
to the Act contained the words: 

". . . it frequently happens that the goods in respect of which bills of lading purport 
to be signed have not been laden on board, and it is proper that such bills of lading 
in the hand of a bona fide holder for value should not be questioned by the master or 
other person signing the same on the ground of the goods not having been laden as 
aforesaid: . . ." 

Section 3 of the Act then provided: 
"Every bill of lading in the hands of a consignee or indorsee for valuable considera- 
tion, representing goods to have been shipped, shall be conclusive evidence of such 
shipment as against the master or other person signing the same, notwithstanding 
that such goods or some part thereof may not have been so shipped . . . Provided 
that the master or other person so signing may exonerate himself in respect of such 
misrepresentation by showing that it was caused without any default on his part, and 
wholly by the fraud of the shipper, or of the holder, or some person under whom the 
holder claims." 

Poor drafting has caused the section to be quite ineffective against a ship- 
owner although it is evidence against a master. Even here there is no cause of 
action, that is, the signing does not establish that the master is at fault, but is 
only "evidence". Evidence itself may also be weak because it is difficult to 
envisage how the bill of lading can be evidence (or proof) of shipment when 
shipment never took place. 

The inadequacy of section 3 to make the shipowner liable led to a change in 
the Hague Rules in 1968. In those rules (established in 1924) Art. 111, r. 4 had 
stated: 
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"Such a bill of lading shall be prima facie evidence of the receipt by the carrier of the 
goods as therein described in accordance with paragraphs 3(a), (b) and (c)." 

The "paragraphs 3(a), (b) and (c)" referred to the carrier or the master or 
agent of the carrier showing in the bill of lading the leading marks necessary for 
identification of the goods, the quantity or weight of the goods and the apparent 
order and condition. The amendments made in 1968 created the Hague-Visby 
Rules and Art. 111, r. 4 then contained the same words with the addition of a 
second sentence. The new article is: 

"Such a bill of lading shall be prima facie evidence of the receipt by the carrier of the 
goods as therein described in accordance with paragraphs 3(a), (b) and (c). However, 
proof to the contrary shall not be admissible when the bill of lading has been trans- 
ferred to a third party acting in good faith." 

This change may reduce the effect of Grant v. Norway on the rights of a 
consignee or an indorsee or similar third party. However, an argument may still 
be used by a shipowner that if the goods were never received but the master 
signed the bill of lading there was still no contract and therefore no liability. Of 
course, if the master signed a bill of lading for cargo never shipped, he himself 
did so without authority and can be sued by a holder of the bill for breach of 
warranty of authority. 

In The Garbis, 1982, it was established that the shipowner could show that a 
master had the right to refuse to sign a bill of lading that was inconsistent with a 
charterparty, more easily than for the owner to show that the master had or did 
not have authority to sign. 

The Garbis, a tanker, was chartered to load and carry a cargo of naphtha. One 
clause in the charterparty provided that the charterer agreed that some colour 
drop in the cargo of naphtha was acceptable. Another clause required the 
master to sign bills of lading, on request, in the form appearing at the end of the 
charterparty. The same clause also provided that: ". . . the carriage of cargo 
under the Charter Party and under all Bills of Lading issued for the cargo shall 
be subject to the . . . terms . . . of this clause and such terms shall be incor- 
porated verbatim or be deemed incorporated by the reference in any such bills 
of lading . . . " 

The bill of lading presented for the master's signature did not contain an 
appropriate incorporation clause. There were also blanks in the bill of lading 
where the names of the parties to the charter and the date of the charter were 
omitted. The master initially refused to sign the bill of lading as presented but 
did so after the charterers gave two "letters of indemnity". It was held in the 
English court that the master did have the right to refuse to sign a bill of lading 
which was not as required by the charterparty. It is the charterer's obligation to 
present a B L  which is compatible with the terms in the charterparty. 

The master was also permitted to refuse to sign a bill of lading for a larger 
amount of cargo than was actually shipped in the case of The Boukadora, 1989. 

A charterparty may require the master to sign bills of lading as presented ". . . 
without prejudice to this charterparty". If the master does sign a bill of lading 
that imposes on the shipowner a liability greater than that under the 
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charterparty, the question that arises is whether the owner can seek an indem- 
nity from the charterer. The master may consider that signing bills of lading 
which are incompatible with terms in the charterparty may be necessary 
because of commercial pressures. In any event he cannot be forced to sign a bill 
of lading for cargo never shipped, if he knows this, nor to sign a clean bill of 
lading when the cargo or packaging is defective, but commercial pressures can 
be brought on the master in many ways, not least of all by aggressive shippers or 
their agents. Included in the agents' or charterers' arguments is often an offer of 
an unenforceable "letter of indemnity" in exchange. 

The authority of the master to sign bills of lading can bind the shipowner but 
he may be able to claim indemnity from the charterer in two ways. First, the 
charterer or his agent, in presenting incompatible bills of lading for signature, 
commits a breach of charter and an action may be brought for damages for 
breach. Secondly, in the absence of an express indemnity provision, indemnity 
can be implied into the charter. However, in either situation the shipowner may 
have to trace and find the charterer and take appropriate legal action which is 
time-consuming and expensive. 

The bill of lading can be consistent with the charterparty yet impose greater 
liability on the shipowner than does the charter. For example, if the bill of lading 
incorporates the Hague-Visby Rules, the liability may be higher than under the 
charterparty. In this situation the charterer neither commits a breach of charter 
nor presents a bill of lading incompatible with the charterparty. The owner may 
be unable to claim damages for breach. The implication of a term allowing the 
owner to claim indemnity may vary with the circumstances of each case and can 
be very uncertain for the owner. 

In order to exercise his authority and also to delegate it to charterers or agents, 
the master should write a letter to the charterers or agents authorising them to sign 
bills of lading on his behalf, but always in accordance with mate's receipts and 
clauses on mates' receipts, failing which the shipowner is to be indemnified. 

If the master signs bills of lading or fails to sign them when required and there 
is evidence of the master's negligence in either situation, the non-exercise of his 
authority will cause the shipowner to become liable to the holders of the bills of 
lading. There are various other circumstances where the master acts within his 
authority to sign and issue bills of lading and each time causes the shipowner to 
become liable. For example, in The Almak, 1985, it was decided that the 
master's signing a bill of lading with the wrong date may cause the shipowner to 
lose any indemnity from the charterers. 

Backdated bill of lading. See Incorrect date. 

Bearer bill of lading. This document allows the goods to be delivered to the 
holder of it. The name of the consignee, to whom the goods have been sent, 
perhaps the buyer, may be stated as "bearer". It may also be an "Order bill of 
lading" without stating to whose specific order the bill, and delivery of cargo 
under it, are subject or it could be an "Order bill of lading'' indorsed in blank, that 
is without identifying to whom the cargo should be delivered. 

For example, a master or agent may issue a bill of lading naming the shipper. 
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The bill of lading may be an "Order bill of lading", not naming the consignee or 
receiver but leaving the shipper free to indorse the name of the person to whom the 
bill of lading will be transmitted. The shipper may then indorse the bill in blank, 
with no identifiable name, and transmit the document to the buyer as consignee. 
When the buyer has physical possession of the bill it will be a "Bearer bill of 
lading" and the cargo will require to be delivered to any person holding it and 
presenting it for cargo delivery. 

Bills of lading and charterparties. In exercising the authority to sign bills of 
lading the charterers, agents and masters must ensure that the terms within the bill 
of lading are consistent with those in the charterparty that require a bill of lading to 
be signed and issued. Terms which are merely different do not pose a problem. 
Only if the terms in bills of lading are extraordinary or "manifestly inconsistent" 
with the terms in the charterparty, can they be considered to be incompatible with 
the charterparty. Examples would occur if the terms in the bills of lading are not 
permitted by the charter or change the entire purpose of the contract in the 
charterparty. A complete change would take place if the voyage charter was for a 
vessel to carry cargo between two named places and the bill of lading named a 
different discharging port. 

The charterparty contains the contract of carriage or hire. The bill of lading is 
considered to be the evidence of the contract of carriage. As explained in the 
introduction to this chapter, in some circumstances, the bill of lading can and 
should be considered to be contract of carriage. This is particularly true in the case 
of a liner vessel operating as a "general vessel". 

If a bill of lading is issued under a charterparty and the holder of the bill of 
lading is also the charterer, the actual contract is in the charterparty and the bill of 
lading is merely the receipt for cargo. If a bill of lading is issued under a demise 
charter where the charterer takes over control of the vessel as a "disponent 
owner", the bill is then evidence of the contract of carriage between the disponent 
owner and the shipper. If the bill of lading is issued by a sub-charterer problems 
can and do arise, especially if the terms in the head charterparty are different to 
those in the sub-charterparty and also in the bill of lading. 

Generally, a charterparty will contain a clause requiring any bills of lading 
issued under the charter to incorporate all the terms of the charterparty, be "with- 
out prejudice to the charterparty" and also incorporate appropriate legislation 
and Rules. For example, the "Clause paramount" in most charterparties will state 
that the charter is subject to either the Hague Rules 1924, or Hague-Visby Rules 
1968 or the U.S. Carriage of Goods by Sea Act 1936, or the Hamburg Rules 1978. 
Normally the Hague-Visby Rules, for example, do not apply to carriage under a 
charterparty for they were designed for carriage under bills of lading. Article V of 
the Hague-Visby Rules states: 

". . . The provisions of these Rules shall not be applicable to charter parties, but if bills 
of lading are issued in the case of a ship under a charter party they shall comply with 
the terms of these Rules . . ." 

However, the Rules do apply to charterparties when the charterparty contains a 
"Clause paramount" incorporating the Rules. If there are terms in the 
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charterparty that are more or less onerous than the terms in the Rules, the camer 
will be bound by the obligations in the Rules, hence the word "paramount". In 
The Satya Kailash, 1982, a charterparty incorporated the United States Camage 
of Goods by Sea Act 1936 (which generally implements the Hague Rules) and also 
a clause requiring the vessel to be absolutely seaworthy. The Hague Rules require 
the camer merely to exercise "due diligence" to make the vessel seaworthy. The 
judge in the English court said: 

"It is a perfectly proper and legitimate approach to construe the contract as a whole 
and to accept that some portions of it may be modified or even superseded by others. 
So I conclude that the United States Carriage of Goods by Sea Act is incorporated." 

The bill of lading may also incorporate the terms and conditions of the 
charterparty. If a bill of lading is issued and describes the charterparty, the terms 
of which are incorporated, the charterparty terms will apply if the holder of the bill 
of lading is also the charterer. For a third party holder of a bill of lading, the terms 
of the bill of lading will apply, especially if they are subject to the Hague Rules or 
Hague-Visby Rules. 

Bills of Lading Act 1855. Different countries have enacted legislation to protect 
holders of bills of lading generally from camers, who were mainly shipowners in 
the 19th century and who would attempt to avoid any liability for loss of or 
damage to goods belonging to the holders of the bills of lading. Such an early 
attempt by national legislatures was the very short U.K. Bills of Lading Act 1855. 
Other Acts were passed by other countries. For example, in the United States, the 
Pomerene Bills of Lading Act 19 16 had a similar purpose to that of the U.K. Act 
but the U.S. Act seems to protect bills of lading holders in a better way. Another 
example is the Canadian Bills of Lading Act 1985 which is, in some respects, 
similar to the U.K. Act. Emphasis will be laid here on the U.K. Act, especially 
because some of its provisions are under criticism in English courts in the 1990s 
and moves are afoot in the U.K., through the Law Reform Commission, to 
modify the deficiencies. 

Under English law a contract is made between two "parties" each of which has 
rights and obligations under the contract. In the case of camage of goods by sea 
the contract of camage is usually made between the camer (or by an agent on his 
behalf) and the shipper. This contract can be evidenced by a bill of lading. When 
the bill of lading is transferred to a consignee or indorsee these persons are "third 
parties" to the original contract and, under English common law, third parties do 
not have the benefit or burden of the original contract. It is said that contracts 
under English common law are not "assignable". 

The most important function of the bill of lading is that it is a document of title 
and features importantly in international trade. Transfer of bills of lading trans- 
fers the right to dealing with the property in the goods. It is said that the "property 
passes". Therefore the transfer of a bill of lading transfers the property in the 
goods. However, because the benefit and burden of the contract could not be 
transferred (or assigned) to a third party, the holder of a bill of lading, who was not 
the party who entered into the original contract of camage with the camer, was at 
a disadvantage when it came to bringing an action against the camer for 
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loss of or damage to the goods during carriage. If the goods were damaged or lost, 
only the original party to the contract, the shipper, could bring an action. In most 
circumstances this party was no longer interested in the goods, having been paid for 
them either directly by the buyer or by a bank on behalf of the buyer, under a system 
of documentary credits. The original shipper does not usually suffer the loss. 

The Bills of Lading Act 1855 was passed in England as an attempt to cure this and 
other problems related to trade. Part of the preamble to the Act is significant to show 
the reason for the legislation: 

"Whereas, by the custom of merchants, a bill of lading of goods being transferable by 
endorsement, the property in the goods may thereby pass to the indorsee, but neverthe- 
less all rights in respect of the contract contained in the bill of lading continue in the 
original shipper or owner; and it is expedient that such rights should pass with the 
property: . . ." 

Section 1 of the Act then provided: 
"Every consignee of goods named in a bill of lading, and every indorsee of a bill of lading 
to whom property in the goods therein mentioned shall pass, upon or by reason of such 
consignment or indorsement shall have transferred to and vested in him all rights of suit 
and be subject to the same liabilities in respect of such goods as if the contract contained 
in the bill of lading had been made with himself." 

At the time the Act was passed, it may have seemed admirable from the point of 
view of consignees and indorsees to whom the property passed, that is, the buyers 
for value. Such persons could now bring an action for a claim against the carrier. 
However, the section gradually faced a barrage of criticism from lawyers and also 
from commercial people because it hardly copes with the commercial transaction 
conditions of the 20th century. One major reason for criticism is the requirement 
that property must pass. 

Reasonably shortly after the passing of the 1855 Act in Sanders v. Maclean, 1883, 
the judge significantly had the following to say about the passing of property and of 
the function of the bill of lading in general: 

"A cargo at sea while in the hands of the carrier is necessarily incapable of physical 
delivery. During this period of transit and voyage, the bill of lading by the law merchant 
is universally recognised as its symbol, and the indorsement and delivery of the bill of 
lading operates as a symbolic delivery of the cargo. Property in the goods passes by such 
indorsement and delivery of the bill of lading, whenever it is the intention of the parties 
that the property should pass, just as under similar circumstances the property would 
pass by an actual delivery of the goods. And for the purpose of passing such property in 
the goods and completing the title of the indorsee to full possession thereof, the bill of 
lading, until complete delivery of the cargo has been made on the shore to someone 
rightfully claimingunder it, remains in force as a symbol, and carries with it not only the 
full ownership of the goods, but also all rights created by the contract of carriage 
between the shipper and the shipowner. It is a key which in the hands of a rightful owner 
is intended to unlock the door of the warehouse, floating or fixed, in which the goods 
may chance to be." 

This requirement of "passing of property by consignment or indorsement" 
before a bill of lading holder can sue (and be sued) can and has created problems 
especially in the law and commerce of modem 20th century business transactions. 
An early problem occurred when the bill of lading was indorsed over to a bank. 
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The indorsement may not pass any property at all if a bill of lading is indorsed in 

favour of a bank as security for a loan. In this case the bank which is the holder of 
the bill of lading can bring no action for breach of contract under the section. 
Under an indorsement of a bill of lading to a bank as security, the property in the 
goods is not transferred. The bank cannot really deal with the goods. A mortgage 
is not created by the indorsement. What passes is only a special property that is as 
security, not the property. Therefore in such cases the Act will not apply. In an 
early case in which similar circumstances existed, Sewell v. Burdick, 1884, the Act 
was of little help to a bank. 

In an early 20th century case, Brandt v. Liverpool, 1924, also involving a bank 
and a bill of lading indorsed to the bank, the court was at pains to find an "implied 
contract" between the indorsee and the shipowner on the basis that when delivery 
was made to the indorsee freight had been due so as to give the shipowner a lien on 
the cargo and the indorsee then presented the bill of lading and either paid the 
freight or undertook to pay the freight before taking delivery. If freight is out- 
standing, the owners will have a lien on the cargo but the indorsee does not pay the 
freight nor undertake to pay it. In this situation, no contract of carriage will be 
implied between the shipowner and the indorsee. The chance of failure of the 
indorsee's obtaining an implied contract will be increased if the indorsee does not 
present the bills of lading to the shipowner to obtain delivery. 

Section 1 of the Act may not assist a claimant and although Brandt v. Liverpool 
contracts were devised by the courts, even these may be unhelpful to a claimant to 
whom the property in the goods does not pass. 

Two modem cases also demonstrate that section 1 of the Bills of Lading Act 
may require amendment or repeal by the U.K. Parliament. The legal position of 
buyers of part of a bulk cargo under a bill of lading may not have the protection 
that the Act seemed to provide for indorsees and consignees. 

In 7Xe Aramis, 1989, the vessel loaded a bulk cargo in Argentina for discharge at 
more than one port in Europe. For the carriage, various bills of lading were issued, 
including one for 204 tonnes and another for 255 tonnes, each for carriage to 
Rotterdam. On the way to Rotterdam the vessel called at another port, where part 
of the bulk cargo was discharged. The two bills of lading were indorsed to two 
buyers. 

At Rotterdam, agents of the buyer presented the first bill of lading and super- 
vised the discharge. No cargo was discharged under this bill of lading. Agents of 
the second buyer also presented the bill of lading but obtained delivery of only 
11.55 tonnes. There was a considerable shortage of cargo. The possible reason 
was that too large a part of the bulk cargo was discharged at the previous port, (an 
"over-delivery"). The bills of lading related to cargo which was part of a bulk. 

Under the English Sale of Goods Act 1979, section 16 provides that "Where 
there is a contract for the sale of unascertained goods no property in the goods is 
transferred to the buyer unless and until the goods are ascertained". This section 
of the Act is the same as a section in the earlier legislation, the Sale of Goods by Sea 
Act 1893. Unascertained goods are not identified at the time the contract is 
entered into. Part of a larger bulk cargo is unascertained. A portion of a bulk cargo 
shipment can be ascertained when the goods can be definitely and physically 
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identified. In The Elaji, 1981, it was said: "What is needed for ascertainment is 
that the buyer should be able to say 'Those are my goods'. This requirement is 
satisfied if he can say, 'All those are my goods'. There is no need to say that any 
particular goods came from any particular source." 

If the goods are "ascertained goods" property would pass by indorsement of the 
bill of lading and all rights under the contract of carriage would be transferred to 
the indorsee or consignee because of section 1 of the Bills of Lading Act. In The 
Aramis the buyers could show no contractual relationship between themselves and 
the shipowner because no property passed under section 16 of the Sale of Goods 
Act and therefore section 1 of the Bills of Lading Act could not apply. While the 
Court of Appal had to follow orthodox principles of English law, modem buyers 
of parts of a larger bulk cargo will continue to be disadvantaged until there is some 
change in the English legislation, if the dispute has to be decided under the English 
(or similar) legal system. The mere indorsement of the bill of lading to a person 
does not pass the property in the goods. Something more needs to be done, as was 
done in Brandt v. Liverpool, 1924, where the bank as pledgee and indorsees of the 
bill of lading presented it and paid the freight that was due. In this situation, the 
English court was prepared to imply a contract between the indorsee and the 
shipowner. 

The second modem case concerned The De&ni, 1990, also a decision of the 
English Court of Appeal. An oil trader purchased 100,000 tonnes of Algerian 
condensate from a supplier in Algeria. The trader sold between 20,000 and 25,000 
tonnes to the first buyer. The first buyer sold an identical cargo to the second buyer. 
(This was an obvious resale and frequently occurs in oil trades where "chain sales" 
are transacted.) The vessel was chartered to carry the complete cargo from Algeria 
to Italy. The charterparty was governed by English law. Bills of lading were issued 
incorporating all terms, conditions and exceptions of the charterparty but this was 
not specifically identified. The bills of lading identified the oil supplier as "shipper" 
and no consignees were named although the words "to order" were used in place of 
the consignees' names. (See Order bill of lading.) 

The vessel arrived at the discharging port after a short passage and before the 
documents (including the bills of lading) reached the oil trading firm. A day after 
the vessel's arrival the trader issued to the vessel's agents a "letter of indemnity" 
and, to the first buyer, an invoice for the cargo and also a "letter of indemnity" 
countersigned by a reputable bank. The first buyers invoiced the second buyers 
the same day and the vessel commenced discharging two days later. After yet 
another two days the discharging was completed. Three days after completion of 
discharge all payments were made under the invoices for the full quantity of cargo 
specified in the bills of lading. A week later, the bank received a complete set of 
shipping documents from the shipper. The bills of lading were indorsed and sent 
on to the first buyer. They were never presented to the shipowner or the owner's 
agents for cancellation. (See Accomplished bill of lading.) 

Thus, the property transaction was completed before the bill of lading was 
indorsed and was independent of the bill of lading. The judge at first instance 
(before the appeal came to the Court of Appeal) decided that the property passed 
to the buyers on discharge of the oil from the vessel. This was before the bills of 
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lading arrived. He decided that the bill of lading was no longer a document of title 
after the goods were discharged because the goods were already in the possession of 
the buyer. Subsequent indorsement was not necessary to pass property or entitle- 
ment to the property to the buyers. Therefore section 1 of the Bills of Lading Act 
1855 could not apply and they could not claim under a contract of carriage for short 
delivery of the oil cargo. The judge was supported by the Court of Appeal. 

The Delfini was applied in another 1990 case concerning The Filiatra Legacy, 
also carrying oil under bills of lading and again where there was an alleged short 
delivery. It was held by the court that the goods were ascertained on loading. The 
bill of lading was an "Order bill of lading" to the seller's order, resulting in the 
seller's having the right of disposal of the goods. Therefore the passing of property 
was deferred. The condition on which the seller exercised this control on the goods 
was the securing of the price exchanged for the shipping documents. The property 
in the goods passed to the buyers on shipment when the price was paid. 

The buyer's claim against the shipowner was based on the assertion that the 
vessel retained the missing oil on board after completion of discharge. Because the 
property was held to pass to the buyers, they were successful in their claim. 

The issue of chain sales of oil, short-delivery of the cargo or part of it and section 1 
of the Bills of Lading Act featured also in yet another, mid-1 990 case, The Captain 
Gregos. The last purchasers of the oil were held to be subject to the terms in the bill of 
lading which resulted in the one-year time limitation under the Hague-Visby Rules 
applying to claims under a bill of lading. The previous purchasers (seller to the last 
purchaser) did not have property at the time of the discharge because property had 
already passed to the final purchasers. Therefore there were no bill of lading terms 
between this claimant and the shipowner nor an implied contract. Therefore this 
claimant was not governed by the one-year time bar. 

While section 1 of the Bills of Lading Act may protect some consignees and 
indorsees by transferring all the rights (and liabilities) from the shipper to the 
consignee/indorsee, section 2 protects the original owner or shipper in a minor 
way but at the same time keeps alive the shipper's liabilities related to the payment 
of freight. The shipper or seller is firstly given a right of stoppage of the goods 
during their transit, especially if the buyer becomes insolvent. The seller may 
resume possession of the goods by giving a notice of his claim to the carrier. Such 
notice must be given before the carrier delivers the goods to the buyer, especially if 
the buyer presents a bill of lading and claims the goods. The goods can (and 
should) be returned to the seller or held for the seller at his cost. However, if the 
consignee or buyer indorses the bill of lading to a third-party indorsee in good 
faith and for value, the seller's right of stoppage during transit comes to an end. 

The section also imposes liabilities on the shipper for freight, especially if an 
indorsee does not pay the freight in spite of being required to do so. Section 2 does 
not seem to have created as many problems as section 1 and also section 3. 

Section 3 is considered to have been an attempt to cure the problems caused by 
cases such as Grant v. Norway, 185 1, for holders of bills of lading. (See Authority 
of masters to sign bills of lading) but there may be some areas where problems 
can still arise for B/L holders. 

A bill of lading is essentially a receipt for cargo. This characteristic can be 
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related to quantity, quality, identifying marks and condition of the cargo when it 
was shipped. If cargo is not loaded on board, the document issued as a receipt for 
cargo cannot be such a receipt and therefore cannot bind the camer if the carrier's 
agent, for example the master, signs and issues the document. Grant v. Norway 
established that a master (or any other agent of the carrier) does not have the 
authority to sign bills of lading for goods not shipped. This is different under the 
English Law of Tort and Law of Agency where an employer can be made vicari- 
ously liable for negligent acts done by his employees or agents during the course of 
their employment. Grant v. Norway removed the fault in a cause of action against 
the camer. A holder of a bill of lading would have to bring an action against the 
issuer of the bill of lading, possibly under breach of warranty of authority. 

Then section 3 of the Act provided: 
"Every bill of lading in the hands of a consignee or indorsee for valuable considera- 
tion, representing goods to have been shipped, shall be conclusive evidence of such 
shipment as against the master or other person signing the same, notwithstanding that 
such goods or some part thereof may not have been so shipped, unless such holder of 
the bill of lading shall have actual notice at the time of receiving the same that the 
goods had not in fact been laden on board: . . ." 

The section does not establish a definite cause of action (fault) against either the 
master or other person signing the bill of lading. It is not even conclusive evidence 
against the carrier. The section does not operate if there is a short delivery of 
cargo, only non-delivery, because the cargo was not shipped at all. 

If section 3 was supposed to act as an "estoppel"-by which the issuer of a bill of 
lading cannot dispute the accuracy of statements in the document-it relates only 
to quantity stated to have been shipped. The U.S. Pomerene Bills of Lading Act 
191 6 provides a protection also to other attributes of the cargo, such as identifying 
marks, quality and condition. 

Despite the deficiency of section 3 of the U.K. Act, when the international 
Hague Rules were adopted in 1924, Art. 111, r. 4, which deals with the evidence- 
status of the bill of lading did not cure the principle. This was: ". . . prima facie 
evidence of the receipt by the camer of the goods as therein described in accord- 
ance with paragraphs 3(a),(b) and (c)." 

"Prima facie evidence" is evidence that prevails until it is disproved by better 
evidence (by the carrier). Paragraphs 3(a), (b) and (c) referred to identifying 
marks, quantity and condition, respectively, of the goods after they were received 
in the charge of the carrier. However, the evidence was only against the shipper, 
the original holder of the bill of lading. 

In 1968, the amendments to the Hague Rules caused the implementation of the 
Hague-Visby Rules and a new sentence was added to Art. 111, r. 4. The addition 
stated: "However, proof to the contrary shall not be admissible when the bill of 
lading is transferred to a third party acting in good faith." 

The "third party" can be a consignee or indorsee and if "proof to the contrary 
shall not be admissible", this means that the evidence of the statements in the bill 
of lading is "conclusive" or that it cannot be contradicted. This is an estoppel 
against the carrier. However, even this may not have solved the problems for a 
number of reasons. First, the Rule may not apply if there is no shipment of goods, 
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only receipt by the carrier. Secondly, if there is no actual receipt or shipment there 
may be no contract of carriage and the document alleged to be a "bill of lading" 
may not be the evidence of the contract of carriage, which is one of the essential 
characteristics of a bill of lading. Thirdly, the Hague-Visby Rules may not always 
apply to carriage of goods by sea under bills of lading. Some bills of lading still 
contain a "Clause paramount" subjecting the carriage to the Hague Rules which 
do not have the second sentence of Art. 111, r. 4. Finally, the "conclusive evi- 
dence" nature of the bill of lading may be diluted by a clause stating "Weight, 
Quality and Contents Unknown". (See Claused bill of lading.) 

Bills of lading carried on board ("On-board bills of lading"). The bill of 
lading is a receipt for cargo and evidence of the contract of carriage, and serves as a 
document of title. Bills of lading are signed in more than one original copy. For 
commercial reasons related to the function of a bill of lading as a document of title 
bills of lading are presented for signature usually in sets of three. The charterer or 
shipper or their agents may present all the sets to the maser  for his signature. They 
will then take ashore with them two "originals" and leave a signed copy with the 
master (in the "ship's bag" as this is sometimes referred to) for on-carriage to the 
consignee at the discharging port. 

This is meant to solve the problem of the possible delay in the arrival of docu- 
ments of title to the cargo. The vessel may arrive before the original bill of lading 
arrives and the consignee or receiver or indorsee may be unable to claim the cargo 
without presentation of a good bill of lading. 

"Although there are potential risks in the master carrying to the consignees an original 
bill of lading, there are obvious advantages. . . . it is a common practice for a Charterer 
to send to the consignees via the master an original negotiable bill of lading. This is 
common in the oil industry . . ." (The Mobil Courage, 1987.) 

In that case the vessel was chartered to load a cargo of oil from Singapore to 
Madras. After loading was completed, the charterer's "water clerk" came on 
board with three bundles of cargo papers. The first contained documents which 
were taken away by the clerk after the master signed them. The second contained 
papers for the use of the master and retained on board. The third contained 
documents to be carried to the consignees. In the first bundle there was a receipt 
for documents which was signed by the master. One receipt was for the papers in 
the third bundle which was stated to include "Bill of Lading 1 Triplicate 1 Copy". 
Owing to his concern to depart from the loading berth quickly, the master did not 
sign the triplicate but told the water clerk he would do so on the passage to 
Madras. The charterers intended that the triplicate should have been signed, 
carried onboard the vessel, delivered to the consignees and then presented by 
them to the master to obtain the discharge of cargo. 

This was common practice. 
Before the vessel reached Madras, in communications between the owner and 

the charterer the owner advised the charterer that cargo would not be discharged 
against an original bill of lading carried on board and that if no original was 
produced, the owner would require indemnification for delivering cargo without 
presentation of the original bills of lading. The charterer maintained that there 
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was an original bill of lading (the triplicate) on board which the master had agreed 
to sign and deliver to the consignees so that the consignees could present it in 
exchange for the cargo. The master had already agreed to sign the bill of lading on 
the passage.from Singapore to Madras and to deliver it to the consignees. How- 
ever, he forgot to sign the triplicate copy held on board and, when the vessel was in 
Madras, he was instructed by the owner's representative not to sign nor to dis- 
charge cargo. The vessel was delayed. 

The judge decided that the owner was in breach of the charterparty clause that 
required the master to sign lawful bills of lading for cargo in such form as the 
charterers directed. The reason for the breach was that the master did not sign, 
despite his earlier agreement. The result of the breach was that there was no signed 
negotiable bill in the discharging port and this prevented discharge. The time lost 
was also the result of the breach and the owner was unable to claim demurrage. 

It is clear that lawyers consider that such a practice is full of risks but it is carried 
out because of time constraints in international trade. The shipowner can face 
claims by holders of bills of lading if the part of the sets of bills of lading carried on 
board is delivered to the wrong person and the cargo is delivered to the same 
person. If the other negotiable parts of the sets remain with the shipper, they can be 
stolen or lost or even transacted fraudulently. 

The bill of lading carried on board can contain the consignee's name or be an 
"Order bill of lading", possibly indorsed by a bank. (See Order bill of lading.) 

Bill of lading identifier. In the United States the Customs authorities require 
that all shipping documents covering cargo imported into the U.S. be marked with 
an identifier code, indentifying the issuer of the bill of lading. Even if bills of lading 
are issued by charterers, the ultimate responsibility for obtaining the Code num- 
ber from the Customs authorities may lie with the shipowners or their agents. The 
master becomes liable to penalities for failure and the master usually represents 
the shipowner. BIMCO has recommended that all time charters which relate to 
the U.S. trade contain a "Unique Bill of Lading Identifier" clause requiring the 
charterers to obtain the Unique Bill of Lading Identifier and indorse the bills of 
lading with that identifier. The clause should also provide that charterers indem- 
nify the owners if this obligation is not carried out and also bear the risk of delay. 

Blank indorsed bills of lading. This covers contract of carriage under bills of 
lading containing the details of shipment and of carriage but not containing the 
name of a consignee or indorsee. The shipper or seller of the goods has not 
named the person to whom the goods are consigned under the contract of sale of 
the goods. Perhaps the goods have not yet been sold, nor paid for, when they are 
shipped and a bill of lading is issued. When a bill of lading contains a statement 
that the goods are consigned or destined to a specific person, it is a "Straight bill of 
lading". A "Straight bill of lading" may be the name given in the United States to 
a "waybill" and makes the document non-negotiable. A bill of lading in which it is 
stated that the goods are consigned to the order of any person named in the bill is 
more negotiable and this "Order bill of lading" is usually made to the order of the 
shipper or seller in order that the seller can retain property in the goods 
("ownership") as security against payment. The seller may also use such an 
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Blank indorsed bills of lading-continued 
"Order bill of lading" to obtain payment by a bank which acts on behalf of an 
eventual buyer. A bill of lading may also be made out to order of the buyer or 
consignee. 

The shipper or seller may transfer the property in the goods to another person 
by indorsement but may not name the person to whom the bill is indorsed for 
reasons of negotiability by the indorsee and subsequent indorsees. The bill is 
indorsed by signing across the back. If the indorsement does not contain the 
indorsee's name, the bill of lading is "indorsed in blank". The bill of lading is 
indorsed and then "delivered" to the indorsee after which any person who holds 
such a bill of lading can claim delivery of the cargo from the vessel. 

Brandt v. Liverpool. This is the name of a case decided in England reported in 
1924. The case relates to the characteristic of a bill of lading as a document of title 
and to the deficiency of section 1 of the Bills of Lading Act 1855, discussed above. 
In the latter situation the indorsement of the bill of lading may not give the 
indorsee the rights a shipper may have under a contract of camage with the 
camer. This will occur if the indorsement does not transfer the ownership of the 
goods ("property in the goods"), for example, if a bank holds the bill of lading 
only as security for a loan to the buyer or consignee. In such a situation the English 
courts have been prepared to "imply" a contract of camage between such an 
indorsee and the camer but the conditions for such implication are strict. 

First, freight must be due for the camage. This gives the shipowner a lien on the 
cargo for the freight. The indorsee who is the holder of the bill of lading must 
present it and either pay or undertake to pay the outstanding freight. Only then 
will a contract be implied and allow the holder to bring an action under section 1 
of the Bills of Lading Act. 

In The Captain Gregos, finally decided in the English Court of Appeal in July 
1990, the last purchaser of a cargo of oil did not fulfil all the requirements of a 
Brandt v. Liverpool implication of a contract, nor did they have an indorsed copy 
of the bill of lading, yet a contract was implied for other reasons. The sale agree- 
ment between one intermediate purchaser and the last purchaser assumed that 
bills of lading would be issued. The shipowners knew that camage would be under 
bills of lading which were subject to the Hague-Visby Rules. The vessel had been 
instructed to discharge all the cargo to the last buyer as receiver without produc- 
tion of the bills of lading. The cargo was to be discharged into the last buyer's 
refinery. This required active co-operation of the buyer and the vessel's comple- 
ment. This raised the inference of a direct relationship between the buyer and the 
servants of the shipowner, acting as agents of the owner. The court felt it was 
essential to imply a contract between the buyer and the shipowner to give business 
reality to the transaction between them. The buyers were therefore subject to the 
conditions of camage under the bill of lading and Hague-Visby Rules and the 
one-year time-bar in these Rules. 

Breach of contract and bills of lading. The bill of lading possesses three 
characteristics, one being that it is evidence of the contract of carriage, according 
to textbooks and older cases. In more recent cases, for example, in The Jal- 
amohan, 1988, and also in some commercial practice, the bill of lading is 
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Breach of contract and bills of lading-continued 
The party committing the breach is moving away from the method of perfor- 

mance of the contract and such movement away from an agreed pathway is a 
"deviation", hence, in the United States, such serious breaches of contract are 
called "deviations". However, this word is generally used for a departure from 
and return to a customary, geographical route during a sea passage, which is 
considered to be "geographical deviation" and the use of "deviation" in the 
context of a general breach of contract may be conhsing. In the U.S, a serious 
breach of the contract may also be termed "quasi-deviation". In Continental 
countries, a serious breach is called a "rupture of the contract". 

Shippers can also commit a serious breach if, for example, they knowingly 
mis-state the nature and value of the goods in the bill of lading, which is usually 
prepared by the shipper for the signature by the master or agents. In this situation, 
neither the carrier nor the shipowner is responsible for any loss or damage to or in 
connection with the goods. (Art. IVY r. 501) of the Hague-Visby Rules.) 

If contracts of the carriage of goods by sea are subject to the Hague Rules or 
Hague-Visby Rules, the nature of the breach by shipowners may cause the Rules 
to lose their application to the contract and the owners may lose any protection 
granted by the Rules, such as exclusion or limitation of liability. One example of 
breach would be where cargo is carried on deck and exposed to heavy-weather 
damage, when it is required to be carried under deck and somewhat protected 
from bad weather. The leading, though old case of Ruyal Exchange Shipping Co. v. 
Dixon, 1886, confirms this result of such a breach. 

A cargo of cotton was shipped on the deck of a vessel. Some bills of lading 
specified shipment was "under deck". One hundred and twenty-five bales of 
cotton, carried under these bills, had to be jettisoned by the master when the vessel 
was aground. It was decided by the House of Lords that the bales were being 
carried in breach of contract as a result of which the exception, contained in the 
bills of lading, of liability for jettison could not favour the shipowner. 

In The Chanda, 1989, the vessel carried a "control cabin", which contained 
very sophisticated electronic and computerised equipment, of considerable value. 
The control cabin was stowed on No. 1 hatch top (that is, "on deck") in the 
forepart of the vessel. In that position the cargo was exposed to very heavy weather 
on passage between the loading and discharging ports. On discharge, the control 
cabin was so badly damaged it had to be scrapped at a large monetary loss. The 
cabin was carried under a bill of lading which was subject to the Hague Rules. The 
shipowners admitted that the carriage of the cabin on deck was unauthorised. 
They then attempted to limit their liability as provided by the Hague Rules. The 
limit was very low in comparison to the value of the damaged goods. The judge 
decided that: 

". . . clauses which are clearly intended to protect the Shipowner provided he honours 
his contractual obligations to stow goods under deck do not apply if he is in breach of 
that obligation . . ." 

Accordingly, the shipowner was not permitted to use the package limitation in the 
Hague Rules and was liable for the entire loss to the cargo interests. (See also 
Deck cargo.) 
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Burden of proof and bills of lading. The "burden of proof" is related to a rule 
in law concerning evidence of a fact. A fact is said to be proved when the arbitrator 
or judge is satisfied that the fact is true and correct. The evidence by which this 
result is caused is called the "proof". Generally, if one person makes a claim or 
allegation that some event has occurred, or that another person is at fault, the 
burden of proof lies on the claimant, that is to say, that person must introduce 
appropriate evidence to prove his claim. When that party "adduces" (introduces) 
sufficient evidence to raise a presumption that what he claims or alleges is true, the 
burden of proof is shifted to the opponent to adduce evidence to rebut (cancel) the 
presumption. The presumption is said to be a "rebuttable presumption" and the 
evidence is called "prima facie evidence", that.is to say, at "first appearance" or 
"at first sight". If the opponent cannot bring evidence to rebut the presumption, 
the evidence is said to be "conclusive evidence". 

These ideas of burden of proof, rebuttable presumptions and conclusive 
evidence are found in relation to bills of lading and the Hague-Visby Rules (or 
Hague Rules). For example, Art. 111, r. 4 of the 1924 Hague Rules stated: 

"Such a bill of lading shall be prima facie evidence of the receipt by the camer of the 
goods as therein described . . ." 

The same Article in the 1968 Hague-Visby Rules states: 
"Such a bill of lading shall be prima facie evidence of the receipt by the carrier of the 
goods as therein described . . . However, proof to the contrary shall not be admissible 
when the bill of lading has been transferred to a third party acting in good faith." 

The carrier is prima facie liable for loss or damage to goods if the statements in 
the bill of lading do not prove otherwise. If the cargo is shipped in "good order and 
condition" but is delivered damaged to the extent and in a manner that is prevent- 
able and should not have been allowed to occur, the carrier has breached his 
obligations under Art. 111, r. 2, that is to ". . . properly and carefully load, handle, 
stow, carry, keep, care for, and discharge the goods carried". 

In the 1924 Rules, the bill of lading raised a presumption (of quantity, marks 
and condition of the goods) that could be rebutted by better evidence adduced by 
the carrier (or shipowner) whereas, in the modem Rules, the same presumption is 
raised when the bill of lading is in the hands of the shipper but when it has been 
transferred to a consignee or indorsee the evidence on the bill of lading as to the 
quantity, marks and condition of the goods is conclusive. The carrier cannot 
adduce evidence, for example, that the goods were not in good order and con- 
dition despite the lack of an appropriate clause on the bill of lading. 

If a cargo claim arises under a bill of lading, the litigation or arbitration process 
generally follows identifiable stages where each party has the burden of proof of 
certain facts at each stage. 

For example, in relation to the carrier's obligations under the Hague-Visby 
Rules, Art. 111, r. 1, if the goods are damaged after loading and during carriage, 
Art. IVY r. 1 of the Rules may protect the carrier from becoming liable for loss 
arising or resulting from unseaworthiness. The rule states: 

"Neither the camer nor the ship shall be liable for loss or damage arising or resulting 
from unseaworthiness unless caused by want of due diligence on the part of the camer 
to make the ship seaworthy, and to secure that the ship is properly manned, equipped 
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Burden of proof and bills of lading-continued 
and supplied, and to make the holds, refrigerating and cool chambers and all other 
parts of the ship in which goods are camed fit and safe for their reception, camage and 
preservation in accordance with the provisions of paragraph 1 of Article 111. Whenever 
loss or damage has resulted from unseaworthiness the burden of proving the exercise 
of due diligence shall be on the carrier or other person claiming exemption under this 
article." 

The first sentence confirms that there is no absolute undertaking by the carrier 
to provide a seaworthy ship. ccAbsolute" means that there is little, if any, protec- 
tion from liability. Unseaworthiness, by itself, is not the cause of the loss or 
damage. The sentence relieves the carrier from liability for damage caused by 
ccunseaworthiness" unless the unseaworthiness is a breach of the obligation in 
Art. 111, r. 1. Therefore, if a bill of lading holder claims damage, he will first have 
to adduce evidence of the damage or loss. 

As soon as the claimant proves the loss or damage, the burden of proof shifts to 
the carrier who must adduce evidence that he had exercised due diligence to 
prevent the vessel from becoming unseaworthy or unfit to carry cargo. If the 
carrier can prove this fact, he has established the preliminary of a good "defence" 
to the cargo claimant's action. The carrier may then continue to attempt to 
establish that the cause of loss or damage comes within the exceptions to liability 
listed in Art. IVY r. 2. 

In the final analysis, if the exceptions do not apply, the carrier has failed to 
satisfy his burden of proof and he can become liable to the cargo claimant. He may 
be permitted to limit his liability (Art. IVY r. 5) and may also not be so permitted if 
he has breached the contract evidenced by the bill of lading. (See Breach of 
contract.) 

In summary, the initial burden of proof is on the cargo claimant. When his loss 
has been proved to the satisfaction of the judge or arbitrator, the burden of proof 
shifts to the carrier who must prove the cause of the damage or loss and then that 
due diligence was exercised both before and at the beginning of the voyage to 
make the ship seaworthy, properly man, equip and supply the vessel and make it 
cargoworthy. Then the carrier must attempt to prove that the loss or damage arose 
or resulted from the exceptions to liability in Art. IV, r. 2, or else attempt to limit 
the liability monetarily, or argue a limitation of action (a time-bar). 

Cargo and bills of lading. The bill of lading is essentially a receipt for cargo. 
Therefore the statements in the document connecting the bill of lading and cargo 
are of great importance to the buyer of the goods, the consignee or indorsee, the 
banks in a documentary credits system and the possibility of liability of the carrier. 
Statements can refer to the nature, condition, quality and quantity of the cargo. 

Cargo-Nature and condition. If the nature of cargo is unusual the statement in 
the bill of lading should not be a very detailed description of the cargo without an 
attached certificate from an independent body, such as a surveyor or laboratory, 
to ensure that the cargo matches the description. The buyer may have purchased 
goods of a certain description. It is outside the expertise of the normal shipmaster 
or port agent to ascertain if the goods match the description in the contract of sale. 
On delivery, the goods may be rejected if there is no match and the camer may fail 
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Carg-Nature and condition-continued 
to obtain any freight. Moreover, if the goods as loaded are not as described, any 
words of such des'cription should be deleted by the person who signs and issues the 
bill of lading. For example, in the case of liquefied petroleum gas cargoes, if the bill 
of lading, prepared by the shipper, states that the gas is "fully refrigerated" this 
may be incorrect if the nature of "fully" is not identified by a laboratory certificate 
and check-temperatures. 

Difficulties can arise if the bill of lading acknowledges receipt of a container 
"said to contain" certain cargo. If the cargo is received by the camer at a "con- 
tainer freight station" and the camer "stuffs" or "vans" the container, the camer 
will be responsible for the description on the bill of lading of the contents of the 
container. However, if the camer receives a container packed by the shipper or by 
consolidators or freight forwarders there can be no presumption that the contents 
of the container match the description inserted by the shipper into the bill of 
lading, especially if the container is "sealed by the shipper", the insertion of such a 
clause in a bill of lading assisting the shipowner from claims by third party bill of 
lading holders. However, qualified bills of lading may lead to delay for the shipper 
and may be unacceptable by him. In situations such as these, it may be better to 
omit any unverifiable detail as the only way for a camer to avoid prima facie 
liability to consignees or indorsees if the detailed description of the cargo is not 
accurate. 

If cargo is definitely not as described in the bill of lading, the master or owner's 
agent may refuse to sign and issue the bill. The master or person representing the 
shipowner during the loading operation should inspect the cargo before loading 
and verify its condition before issuing an unqualified or "clean bill of lading". If 
the master is required, under the terms of a charterparty, to sign bills of lading as 
presented, he still has the duty to inspect the cargo and verify its condition. In The 
Nogar Marin, 1983, the master signed unqualified mate's receipts presented by 
the charterers or their agents. The cargo of iron rods was partially rusty and the 
master had inspected the cargo before loading. The mate's receipts were ex- 
changed for clean bills of lading signed by the vessel's agents on behalf of the 
master. The owners became liable to the eventual holders of the bills of lading. 

In the Hague-Visby Rules, while Art. 111, r. 3 requires the camer to issue, on 
demand of the shipper, a bill of lading showing certain information, the camer is 
not obliged to issue a bill of lading showing ". . . any marks, number, quantity or 
weight which he has reasonable grounds for suspecting not accurately to represent 
the goods actually received, or which he has had no reasonable means of 
checking". Under Art. 111, r. 5, the shipper is ". . . deemed to have guaranteed to 
the camer the accuracy at the time of shipment of the mark?, number, quantity 
and weight, as furnished by him . . .". Therefore it seems that the camer's protec- 
tion does not relate to order and condition of the goods. This must be checked 
before loading and an appropriate clause inserted into the bill of lading. 

A clause in a bill of lading stating "Quality, condition and measure unknown" 
will be of little effect for a camer to counteract a cargo claim if the bill contains a 
printed statement of the "good order and condition of the goods" because the 
statement in the bill of lading raises a presumption that the goods were actually 
received as described. The presumption is rebuttable if the bill of lading is in the 
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hands of the original shipper but is conclusive evidence in the hands of a third 
party acting in good faith. (Hague-Visby Rules, Art. 111, r. 4.) 

Unless the bill of lading is claused or qualified, the goods are considered to be 
received in "apparent good order and condition". Without a clause expressly 
declaring the defective condition of the goods and/or packaging, the bill of lading 
is a "clean bill of lading". Without any statements on the bill of lading as to order 
and condition of the goods, there is no evidence of the condition when the cargo 
was loaded or received for shipment. If the bill of lading is signed for goods 
"shipped in apparent good order and condition", and the goods are foodstuffs or 
other perishables, the nature of the goods should be such as to permit the cargo to 
withstand the risks of being damaged during the voyage. 

In Dent v. Glen Line, 1940, a bagged cargo of groundnuts was delivered to the 
vessel. The bags appeared to be externally dry. Some nuts were observed to be in a 
"green and moist" condition. The mate's receipts were claused accordingly. The 
vessel's agents issued unclaused, clean bills of lading in exchange for a letter of 
indemnity from the shipper. On discharge the cargo was found to be in a 
deteriorated condition. The consignee alleged fraud by the agents and made a 
cargo claim on the owner. It was decided that although the bags appeared to be 
externally dry on visual inspection, the agents would have observed that the nuts 
were green and moist. Therefore the statement of "apparent good order and 
condition" was false. Even if the goods show no signs of external injury, the 
condition of the goods must also be considered from the point of view of safe 
carriage. If the goods are likely to be damaged by condensation, "sweat" and 
overheating, they cannot be in good order and condition for the contemplated 
voyage. The carrier was found liable to the consignees. 

(See also Clean bills of lading and Receipt function.) 

Cargo-Quality. A description in the bill of lading as to the quality of goods does 
not bind the carrier. The person signing and issuing the bill of lading is not 
considered to have the expertise nor the duty to ascertain quality. The shipowner 
can adduce evidence to show that the goods were not of the quality stated on the 
bill of lading. 

Cargo-Quantity. The characteristic of the bill of lading as a receipt for cargo 
becomes important when it is a receipt for the quantity of cargo. The statements in 
the bill of lading may or may not bind the carrier depending on various circum- 
stances. For example, if a container is stated by the shipper to contain a certain 
number of packages, a "said to contain" qualification in the bill of lading may not 
bind the carrier if the shipper packed the container, but would, if the carrier did 
the packing. Other qualification may have other effects, such as the qualifications 
"weight and quantity unknown" or "shipper's load and count". The position can 
be briefly discussed under Common Law, the U.K. Bills of Lading Act 1855 and 
the Hague or Hague-Visby Rules. 

At common law the bill of lading is prima facie evidence that the quantity of 
goods is as stated in the bill. The carrier can adduce evidence to prove that the 
goods were never actually shipped when the bill of lading was issued. This is the 
result of the case Grant v. Nomay, 185 1. The Bills of Lading Act 1855 was 
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enacted in the U.K. to protect cargo interests against thls effect and section 3 
provides that a bill of lading in the hands of a consignee or indorsee is conclusive 
evidence of the stated shipment as against the "master or other person signing the 
same, notwithstanding that such goods or some part thereof may not have been so 
shipped . . .". The problem with this is that only the master or "other person" can 
be bound by statements of quantity in the bill of lading. In V/O Rasnoimpon v. 
Guthrie, 1966, agents ("other persons") who signed bills of lading for 225 bales 
were held liable when only 90 bales were shipped. The shipowner was not liable. In 
the United States, the Pomerene Act does cause the carrier to be liable for wrong 
statements of quantity in bills of lading. Under English law, the Bills of Lading Act 
is of little practical effect. (See Bills of Lading Act 1855.) 

Under the Hague or Hague-Visby Rules the shipper can demand that the carrier 
issue a bill of lading showing, among other things, "either the number of packages 
or pieces, or the quantity, or weight, as the case may be, as furnished in writing by 
the shipper". (Art. 111, r. 3(b).) In practice today, it is common for the shipper to 
prepare the bill of lading and insert on it what he considers to be the quantity or 
weight before presenting it for signature by the carrier's representative. It is rela- 
tively easy to ascertain the number of packages but the quantity and weight can be 
quite uncertain, especially for bulk cargoes. The carrier is not required to show the 
number of packages and the weight. 

While the carrier is not obliged to show the number or quantity or weight if there 
is some uncertainty as provided by the proviso to Art. 111, if the statement by the 
shipper is accepted without question, the carrier may be prima facie bound by the 
statement. In the situation that the bill of lading is indorsed to a consignee or 
indorsee the statement of quantity by the shipper conclusively binds the carrier. In 
either situation, the shipper is deemed to have guaranteed the accuracy of the 
information furnished by him. However, the qualification "weight and quantity 
unknown" may reduce the burden on the carrier. 

A clause "wej&and qu_agtj.~ unknov" may be acceptable, especially if the ! number of packages is stated on the bill of lading. Such a clause will not neces- 
sarily prevent a bill of lading from being a clean bill of lading particularly if the bill 
of lading states that goods are shipped which are "said to weigh x tonnes". If "said 
to weigh" is inserted into the bill by the shipper, the person who signs and issues 
the bill of lading may still insert "weight and quantity unknown" without 
qualifying the shipper's statement. As far as the issuer of the bill is concerned, the 
weight may be as stated by the shipper but he has no way of verifying this. How- 
ever, this may reduce the "receipt" value of the bill of lading because there is no 
clear representation of what was actually received or shipped. 

Such words are included in and are part of the bill of lading itself. For example, 
in CONBILL, approved by BIMCO as a set of "Uniform Bill of Lading Clauses", 
words printed in one of the boxes on the front of the document are: "Shipped on 
board in apparent good order and condition, weight, measure, marks, numbers, 
quality, contents and value unknown." In CONLINEBILL, approved by 
BIMCO for liner trades, it is printed: "Shipped on board in apparent good order 
and condition . . . Weight, measure, quality, quantity, condition, contents and 
value unknown." 
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Suppose the shipper does not demand a bill of lading as he can under Art. 111, 

r. 3 of the Hague-Visby Rules, showing the actual quantity or weight shipped, or 
suppose he does not require the carrier to delete the words on such bills of lading, 
problems can arise for consignees and indorsees. The second sentence of Art. 111, 
r. 4 states that the bill of lading is conclusive evidence against a third party (for 
example, an indorsee), that is it is conclusive evidence of what it states and in the 
situation where the bill of lading has a "weight and quantity unknown" 
qualification, the indorsee will have to bring an action against the shipper because 
the carrier could argue that although the shipper stated the quantity, the carrier 
could not know whether this was true or correct or not. If the bill of lading is 
subject to the older Hague Rules, Art. 111, r. 4 does not contain the second 
sentence and the third party indorsee would not have any protection. Perhaps 
such clauses dilute the evidential effect of the "receipt for cargo'' characteristic of 
the bill of lading because the Hague-Visby Rules (and the Hague Rules) originally 
give the right to demand a bill of lading when the goods are received into the care 
of the carrier to the wrong person. The shipper may be least interested in delaying 
the issue of the bill of lading by his insistence on a deletion of a "weight and 
quantity unknown" clause because delay may inhibit his receiving the payment 
from an advising or confirming bank. 

The quantity of cargo shipped and the bills of lading issued for the cargo under 
charterparties may also become significant. In The Boukadoura, 1989, the tanker 
was under a charterparty which contained a clause requiring the master to sign all 
bills of lading as presented, and provided that all bills of lading should be without 
prejudice to the charterparty. The charterers were to indemnify the owners 
against all consequences or liabilities arising from inconsistencies between the 
charterparty and the bills of lading. After the vessel completed loading, there was 
disagreement as to the quantity of oil loaded. The shippers' quantity was greater 
than the quantity measured by the vessel and by surveyors acting for the vessel. 
The bill of lading with the shipper's quantity was presented to the master for 
signature. He refused to sign without being allowed to indorse theship's figures on 
th~b i l l .  

The vessel sailed, after a delay, without the bill of lading being signed or issued 
on behalf of the vessel. In any event, the charterparty provided that cargo could be 
delivered at the discharging port wj@oyt presentation of hills of la.d.i_ngI The 
shipowners claimed damages for delay because the charterers were in breach of 
contract if they had required the master to sign bills of lading stating the wrong 
quantity. The owners also claimed to be indemnified. The charterers argued that 
the master was bound to sign the bills of lading as presented, without qualification 
or indorsement and the indemnity provision did not avail the shipowner unless the 
bills of lading were signed as presented. 

The court decided that the master was not bound to sign a bill of lading in any 
terms the charterer chose to insert. It was fundamental that the bills, as presented, 
should relate to goods actually shipped and that they should not contain a 
description of the goods which was proved to be incorrect. It should be 
understood that in tanker cargoes, a shore-ship difference frequently arises for 
many reasons, one being the irregularity within ships' tanks as compared to the 
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shape of shore tanks. Precisely accurate figures are difficult to obtain on board 
vessels. 

The charterers' or shippers' presenting inaccurate bills of lading was an "irregu- 
larity" and the owners were entitled to be indemnified for all consequences result- 
ing from this irregularity. The repeated checking of ship and shore figures was 
reasonable and the delay because the large discrepancy was caused by the 
shippers' inaccuracy resulted in the owners being entitled to recover damages. 

Carriage of Goods by Sea Act 1936. This is the United States version of COGSA 
and it incorporates the Hague Rules 1924, with certain differences. In the United 
States, if there is any difference between the application of the Hague Rules and 
COGSA, the Act prevails. COGSA applies to shipments under bills of lading or 
similar documents of title which are evidence of the contract of carriage of goods by 
sea to or from U.S. ports. It covers transportation in U.S. foreign trade. In the U.S., 
two other major Acts cover transportation: the Harter Act 1893 (on which it is 
considered the original Hague Rules were modelled) which covers domestic 
carriage unless the bill of lading contains a Paramount clause applying the COGSA 
1936; and the Pomerene Act 19 16, which applies to all bills of lading issued in the 
United States for domestic carriage and also for outward shipments (only). 

The COGSA 1936 is somewhat different to the COGSA 197 1 of the United 
Kingdom. For example, the former simply implements the Hague Rules (as 
modified) in "sections" whereas the latter contains its own sections and then gives 
the force of law to the Hague-Visby Rules, contained in a Schedule to the Act. 

One major difference between the United States COGSA and the Hague Rules 
or Hague-Visby Rules is the provision in the former for an ocean carrier to limit 
liability to US8500 per package or "customary freight unit" if the goods are not in 
packages. The freight unit can be the tonne, long ton, cubic metre or actual object, 
for example, a vehicle. (See also Package limitation.) 

Carriage of Goods by Sea Act 1971 (COGSA). This is the name given to the 
legislation enacted in the United Kingdom. The Act implements the Hague- 
Visby Rules with some differences, especially related to the application of the 
Rules. The differences and some important provisions of the Act will be referred 
to below. For the text ofthe Act, see Appendix IX. The Act did not come into force 
until 1977. The 1971 Act replaced the U.K. Carriage of Goods by Sea Act 1924 
which had implemented the earlier Hague Rules. 

The Act was amended by the U.K. Merchant Shipping Act 1979 to recognise 
that Art. VIII of the Hague-Visby Rules was subject to the system of Limitation of 
Liability for Maritime Claims, established by an International Convention of 
1976. 

The Act was also amended in 1981 to take into account an agreement signed in 
Brussels in 1979 allowing the "Units of account" for limitation of liability of the 
carrier to be in SDRs ("Special Drawing Rights of the International Monetary 
Fund") rather than in gold francs. Not all countries have agreed to the change in 
the unit of account. 

Article X in the Hague-Visby Rules applies to carriage between ports in two 
different states. This can mean that the Rules do not apply to domestic carriage 
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between ports in the same state. The U.K. COGSA extends the application of the 
Rules to carriage from any United Kingdom port whether or not the carriage is 
between ports in two different states. This applies to outward shipments from a 
U.K. port and can also cover carriage between U.K. ports. Because the Rules have 
the force of law in the U.K. the courts must apply them according to the Act and 
also Article X. Therefore if a bill of lading states that a dispute over carriage 
outward from a U.K. port should be heard in a country which applies the Hague 
Rules, which provide for lower liability, but the dispute comes before a U.K. 
court, the court will apply the Hague-Visby Rules. 

The Rules apply to contracts which are contained in bills of lading and are 
evidence of the contract of carriage. The Act also applies to these but recognises 
that not all carriage is under a negotiable bill of lading. The Act allows application 
to a receipt which is a non-negotiable document marked as such and which 
contains a "Paramount clause" providing the Rules govern the contract as if the 
receipt was a bill of lading. This takes into account the possibility of using "way- 
bills" but these will not be treated as conclusive evidence of the shipment of the 
goods as described therein in the hands of a third party, consignee or indorsee. 
(This is provided by Art. 111, r. 4 of the Rules.) 

Yet another variation from the Hague-Visby Rules is in the definition of 
"goods". The Rules exclude live animals and cargo stated as being carried on 
deck and so carried. The Act includes this cargo as "goods". 

One important provision of the Act is contained in section 3. This removes from 
the carrier the common law absolute "implied obligation" to provide a seaworthy 
ship. 

Carrier. The carrier of goods under a bill of lading to which the Hague-Visby 
Rules apply includes the shipowner or the charterer who enters into a contract of 
carriage with a shipper. These parties are included so that other parties can also be 
"carriers". For example if the Rules apply to the contract of carriage evidenced by 
a document issued by a freight forwarder which has taken the goods into its charge 
for carriage, the forwarder can also be a carrier. 

The carrier has responsibilities and liabilities if these responsibilities are 
breached. He also has rights and immunities. From the viewpoint of the owner of 
goods or the holder of the bill of lading the responsibilities are of greater impor- 
tance because this party naturally wants to know whom to sue if the goods are 
damaged or lost after being received or shipped or taken into the charge of the 
party who has contracted to be responsible for their carriage. This party is the 
< < contracting carrier" although the actual, physical carriage may not be carried 
out by him but by others whom he may sub-contract to do so. For example, a 
freight forwarder may be acting as a "Non Vessel-Owning Carrier" (NVOC), 
collecting the goods from the exporters and then contracting with a shipping line 
to carry the goods. Another possibility is where a charterer appears to the shipper 
to be entering into the contract of carriage with the latter and even issuing a bill of 
lading on the charterer's own forms, but the forms could contain a "demise 
clause" which indicates that the issuer of the bill of lading is acting only as the 
agent of the shipowner or demise-charterer. (See Demise clause.) In any case, 
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the Hague-Visby Rules permit the "agent" or "servant" of the camer the same 
benefits that a carrier has. (Art. IVY r. 2) 

The cargo owner thus has to protect his position against the camer who can be 
any party and the cargo owner must be certain of the identity of the party who can 
be sued. The "Hamburg Rules" may make this identity problem a little easier. In 
Art. 1, r. 1 a "carrier" is defined as ". . . any person by whom or in whose name a 
contract of carriage of goods by sea has been concluded with a shipper". The 
Rules then continue in r. 2 to define an "actual camer'' as any person ". . . to 
whom the performance of the carriage of the goods, or part of the camage, has 
been entrusted by the carrier, and includes any other person to'whom such perfor- 
mance has been entrusted". In this way, sub-contracted, physical carriers also 
become "carriers" and the cargo claimant has the choice of bringing an action 
against the party with which he has concluded a contract (the "contracting 
carrier") and also against the actual carrier. 

If a shipowner issues the bill of lading, he is likely to be the contracting carrier as 
well as the actual carrier. If the shipowner does not issue the bill of lading but is the 
actual carrier, the "carrier" can be any person and the responsibilities under the 
various Rules fall upon this person. The bill of lading is usually signed on behalf of 
the shipowner, either by the master or by an agent or even by the time charterer or 
charterer's agent. In each situation, the owner is generally considered to be the 
carrier, even if the bill of lading is on the charterer's form. 

The charterer can be the "carrier" which is sued if he is a "demise charterer" 
and can also be a "contracting carrier" even if he is a time charterer or voyage 
charterer who enters into a contract with the shipper to carry the goods. In the case 
of a "demise charterer", the bill of lading is issued on his behalf, whether or not by 
the master who may have been appointed either by the shipowner or by the 
charterer. The reason for this is that the demise charterer is in possession of the 
vessel and has complete control over its management and employment. 

If the charterer, who is not a "demise charterer", issues a bill of lading on his 
own form, without a "demise clause", he can be considered to be the principal 
"contracting camer" even if the bill of lading is signed by or for the master who 
may be the employee of the shipowner. In an Australian case, Namchow v. Botany 
Bay Shipping, 1982, the charterer's form was used, the terms of the voyage 
charterparty were incorporated into the bill of lading and the freight was payable 
by the cargo interest directly to the charterer. Although the bill was signed "for the 
master", the charterer was held to be the "carrier". 

If an exporter entrusts his goods to a freight forwarder, as is common when the 
manufacturer or exporter does not have a "shipping department", the forwarder 
may be acting as an agent of the exporter who is the shipper. However, with 
transport of cargo becoming more complex, especially with multimodal trans- 
port, freight forwarders, especially the larger ones, are taking on the identity of 
"principal" carriers, entering into the actual contracts of carriage. In the United 
States, a ccNon-Vessel-Operating Common Carrier" (NVOCC) is defined in 
the United States Shipping Act 1984, as a: 

". . . common camer that does not operate the vessels by which the ocean transpor- 
tation is provided, and is a shipper in its relationship with an ocean common carrier." 
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A "common carrier" is one who holds itself out to the public as being prepared 

to carry goods for payment. Therefore, in the United States the freight forwarder 
acting as a NVOCC is a carrier. The abbreviation NVOCC may be generally 
changed to NVOC ("Non-Vessel-Operating Carrier") in countries other than the 
United States. One reason can be that the "common carrier" has very strict 
liabilities and being a "public carrier" is different from being a "private carrier" 
which many carriers are in modem days when cargo is carried under a special 
contract (for example, a charterparty or a bill of lading) with clauses which ex- 
clude and limit liability. Statutes can also exclude or limit liability of a carrier, for 
example, when cargo is carried under a bill of lading which is subject to the U.K. 
Carriage of Goods by Sea Act 1971 which implements the Hague-Visby Rules. 
However, even "private carriers" under contracts of carriage can lose the protec- 
tion of their contracts if there is a very serious breach by them of their obligations 
as carriers, for example, if there is an unjustified deviation during a contractual 
voyage. 

If the carrier is a common carrier or public carrier (operating a "general ship" 
which is not under a charterparty) the liabilities for a breach of obligations under a 
contract of carriage of goods by sea are strict and only certain exceptions to 
liability are permitted such as: Act of God, acts of public enemies, inherent vice in 
the goods and negligence of the cargo owner. The common carrier is also pro- 
tected from liability if the loss to the goods is a "general average sacrifice", for 
example, if the goods have to be jettisoned because of some danger to the vessel 
and/or the other goods. In a strict liability situation the cargo owner does not have 
to prove the fault of the common carrier, for example, that the carrier was negli- 
gent; the carrier has no defence to a claim by the cargo owner. 

Carrier's implied obligations a n d  responsibilities. The most important and 
fundamental obligation of a carrier is to deliver the goods in the same condition as 
they were in when they were received by him. There are other obligations either 
contained expressly in the document which contains or is evidence of the contract 
of carriage or is implied by the common law. For the carrier the important implied 
obligations, in addition to delivering the goods in the same condition as received, 
are: to provide a seaworthy vessel; to perform the obligations of carriage and 
delivery with "reasonable despatch"; and, to avoid an unjustified deviation from 
the contracted voyage. These implied obligations are significant for any carriers 
whether carrying goods under charterparties or bills of lading. 

The contractual document may also contain express obligations which exclude 
or limit liability for breach of the implied obligations, or which expressly state the 
obligations which are otherwise implied by the law, or which impose other obliga- 
tions and responsibilities on the carrier. In the case of express contractual re- 
sponsibilities, these will vary from document to document. However, if the con- 
tract of carriage is subject to the Hague Rules or Hague-Visby Rules or Hamburg 
Rules, the obligations are expressly contained in those rules and emphasis will be 
laid on these after briefly discussing the implied obligations mentioned above. 
Implied obligation of seaworthiness. In Kopitoff v. Wilson, 1876, it was 

said that under any contract of carriage of goods by sea the vessel must be 
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". . .fit to meet and undergo the perils of the sea and other incidental risks to 
which . . .she must be exposed in the course of a voyage". The fitness is required 
to be reasonable for the intended service and is related not only to the physical 
condition of the vessel but also to the efficiency and sufficiency of the crew and the 
ability of the vessel to carry the contractual cargo. The obligation implied by the 
common law is "absolute" and the cargo owner does not have to prove fault of the 
camer. This is more of a burden on the camer than "strict", which may allow 
some exception or defence to liability for breach of the obligation. The effect of a 
breach of this obligation or undertaking can be so severe for the camer that 
section 3 of the U.K. Camage of Goods by Sea Act 1971 provides that: 

"There shall not be implied in any contract for the camage of goods by sea to which 
the Rules apply by virtue of this Act any absolute undertaking by the camer of the 
goods to provide a seaworthy ship." 

It must be realised that the Rules may not apply for certain voyages, for 
example, voyages into a country which implements the Rules for outward voy- 
ages only and voyages within the country. While the Hague-Visby Rules apply 
to every bill of lading issued in certain "contracting" countries (that is countries 
which have agreed to the Rules) or to camage of goods between ports in these 
countries or if a "Paramount clause" is incorporated in the bill of lading giving 
effect to the Rules, there may be situations where the Rules do not apply, for 
example, if the camage is between ports, one or both of which may not be 
"contracting states". Even if the bill of lading contains a Paramount clause, this 
may incorporate the earlier Hague Rules which apply only ". . . to all bills of 
lading issued in any of the Contracting States". In these situations, the cargo 
owner may be able to claim that the camer is a common camer and have the 
common law implied obligations. That of seaworthiness is absolute. 

The implied obligation of seaworthiness commences at the time of departing 
on the voyage under the contract of camage. The absolute obligation is not a 
continuing one during the voyage. During the voyage, the camer acts like an 
"insurer" of the goods, becoming liable for any damage or loss, unless he is 
protected by an exception to liability (McFadden v. Blue Star Line, 1905). In an 
early case, Davis v. Garrett, 1830, relating to a case on "deviation" (see below), 
an unjustified deviation caused the cargo owner to become uninsured. The 
camer then became the "insurer" of the cargo and could not raise any defence 
or limit his liability. 

Implied obligation of reasonable despatch. If no time is agreed for perfor- 
mance under a contract of camage, it is implied that the camer will complete 
his performance with "reasonable despatch". This means that the contract will 
be performed within a reasonable period of time, without delay which is beyond 
the camer's control, provided that the camer has acted reasonably and without 
negligence. 

Implied obligation related to deviation. "Deviation" is customarily con- 
sidered to be an unreasonable departure from the usual route for a contractual 
voyage and a return to that route. This causes the word to be restricted to a 
geographical sense. However, the word can also refer to a departure from the 
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expected and contractual manner of performing the contract. It can be applied 
generally to performance so that a carrier who deviates from an agreed voyage 
steps out of the contract and ". . . clauses in the contract (such as exceptions or 
limitations clauses) which are designed to apply to the contracted voyage are 
held to have no application to the deviating voyage". (Suisse Atlantique v. 
Rotterdarnsche Kolen Centrale, 1966) 

Another statement by an eminent judge in an English court may help to 
appreciate the effect of deviation and that it does not have to be restricted to 
geographical deviation. It was said in Gibaud v. Great Eastern Railway Corn- 
puny, 1921, that: 

"The principle is well known . . . that if you undertake to do a thing in a certain way, or 
to keep a thing in a certain place, with certain conditions protecting it, and have 
broken the contract by not doing the thing contracted for in the way contracted for, or 
not keeping the article in the place in which you have contracted to keep it, you cannot 
rely on the conditions which were only intended to protect you if you carried out the 
contract in the way in which you had contracted to do it." 

If cargo is carried on deck when it is not intended by the parties to the contract 
of carriage that the cargo should be so carried, this can perhaps also be con- 
sidered to be deviation (or, as it is sometimes called in the United States, 
"quasi-deviationJJ) from the contracted performance of the contract and may 
prevent a carrier from relying on exceptions or limitation clauses in the con- 
tract. (See also Breach of  contract, above.) 

Returning to geographical deviation, this can be justified in the common law 
only in restricted circumstances. The chief circumstance is that the vessel 
deviates in order to save life or to go to the aid of persons in distress (grave and 
imminent danger) at sea. An attempt to save life would be justifiable even if it is 
unsuccessful or becomes unnecessary. A deviation to avoid danger to the vessel 
or the cargo on board is also justifiable, even if the danger to the vessel or cargo 
results from initial unseaworthiness. Deviating to save or attempt to save 
property is not justified. In the Hague and Hague-Visby Rules geographical 
deviation is permitted for saving or attempting to save both life and property but 
the United States Carriage of Goods by Sea Act 1936, which implements the 
Hague Rules, states that if deviation is to load or unload cargo or passengers it is 
normally regarded as unreasonable. Saving or attempting to save life is reason- 
able. This question of reasonableness is crucial to deviation being justified. 

In Stag Line v. Foscolo, Mango f3 Co., 1932, the House of Lords in the U.K. 
decided that a deviation to land engineers who were on board for adjusting and 
testing the ship's machinery was not reasonable because this benefited only the 
shipowner. It was convenient to deviate to disembark the engineers at an inter- 
mediate port. "Reasonable" requires a consideration of the interests of all the 
parties to a contractual adventure despite the bills of lading containing clauses 
which give the carrier (or shipowner) the liberty to "call at any ports in any 
order, for bunkering or other purposes, all as part of the contract voyage". 

It may be reasonable for a vessel to call into a safe and convenient port for 
discharging cargo if the contractual destination is closed by strikes and the 
voyage would be unacceptably prolonged, especially if perishables are among 
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the cargo on board. If the master decides to follow a course that may be con- 
sidered a deviation this would be reasonable if his decision is correctly made but 
perhaps unreasonable if he makes an error in judgment. 

Carrier's obligations-Haguemague-Visby Rules and Hamburg Rules. 
When goods are carried under bills of lading the duties of the camer are established 
by express clauses in the documents. These are "express obligations". The docu- 
ment can also contain a Paramount clause stating that carriage is subject to 
legislation, for example, the United States Carriage of Goods by Sea Act 1936, 
andlor the U.K. Carriage of Goods by Sea Act 1971, which enforce the Hague 
Rules 1924 and the Hague-Visby Rules 1968 respectively. In any case the bill of 
lading itself may not be subject to legislation but be stated to be subject to the 
Hague Rules and/or the Hague-Visby Rules. The Hamburg Rules 1978 are not in 
force in 199 1 but there is nothing to prevent a country, which has adopted these, 
from enacting legislation requiring carriage from and/or to that country and 
under bills of lading to be subject to the Hamburg Rules. These Rules enter into 
force internationally on 1 November 1992. 

Certain obligations of the carrier under these Rules are obvious and need not be 
considered in any depth, for example, the duty to print, sign and issue bills of 
lading. The issuing of bills of lading is covered by the Rules and will be briefly 
discussed. The duties of the carrier will be stated, taking the Hague Rules as a 
starting model and too much emphasis will not be laid on complex legal issues. A 
comparison will be attempted between the duties specified in the three sets of 
international Rules. The main reason for this method of treatment is that carriers 
(and holders of bills of lading) may wish to know the carriers' responsibilities 
under the Rules implemented by different legislation in the various countries in 
which the vessels may call. 

The "responsibilities" are generally referred to in Art. I1 of the Hague Rules 
and Hague-Visby Rules. Article I1 states: 

"Subject to the provisions of Article VI, under every contract of camage of goods by 
sea the camer, in relation to the loading, handling, storage, camage, custody, care 
and discharge of such goods, shall be subject to the responsibilities and liabilities, and 
entitled to the rights and immunities hereinafter set forth." 

The "carriage of goods" relates to ". . . the period from the time when the goods 
are loaded on to the time they are discharged from the ship" (Art. I). Therefore, the 
responsibilities commence when the goods are loaded and end when they are 
discharged, i.e., this probably includes the actual loading and discharging 
operation. 

Article VI provides that the carrier can enter into any agreement provided no 
bill of lading is issued and the terms of the agreement are contained in the receipt 
which is a non-negotiable document marked as such. Such documents are "way- 
bills". Article VI does not apply to ordinary commercial shipments made in the 
ordinary course of trade but to goods which require to be carried under a special 
agreement. Article VII allows a carrier to agree to responsibility and liability 
related to the goods before loading on and after discharging from the vessel. 

While the Hamburg Rules specify the application of the Rules they do not 
contain as general and sweeping a statement covering the scope and gist of the 
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Rules. These Rules do make general statements about responsibilities, such as 
that the ". . . responsibility of the carrier of the goods . . . covers the period . . .", 
that is, a statement as to the duration of the responsibility but nothing is said as to 
what precise duties or activities are included in the "responsibility". The 
Hamburg Rules also relate responsibility more to "liability" where, in Art. 5 the 
basis of liability is specified and it is stated that the liability will not be that of the 
carrier if he can prove "that he, his servants or agents took all measures that could 
reasonably be required to avoid" the loss or damage or delay. This implies that the 
carrier or his servants or agents must take reasonable measures to avoid damage, 
loss and delay. This is as close to specific "responsibility" of the carrier and 
approximates the duty under the Hague RulesiHague-Visby Rules for the carrier 
to exercise "due diligence". 
Duty t o  provide a seaworthy vessel. Article 111, r. 1 of the Hague Rules and 

the Hague-Visby Rules states that the carrier must, before and at the beginning 
of the voyage, exercise "due diligence" to make the vessel seaworthy and cargo- 
worthy. ("Seaworthiness" includes manning, equipping and supplying the ves- 
sel.) This is quite different from the common law implied obligation of 
seaworthiness which is an absolute undertaking. The duty commences ". . . 
from at least the beginning of the loading until the vessel starts on her voyage 
. . ." (Maxine Footwear v. Canadian Government Merchant Marine, 1959.) 

The meaning of "due diligence" is that the carrier should make a reasonable 
and genuine attempt to carry out the responsibilities. If the carrier wishes to 
benefit from the immunities from liability in Art. IVY he must show that due 
diligence was in fact exercised. This must be exercised in such a way that it is not 
delegated to a person who is not competent or thorough and careful, that is, who 
is not "diligent". Merely diligent choice of a person or diligently choosing a 
"responsible" person, such as a professional surveyor, is insufficient to establish 
that due diligence was exercised in making the vessel seaworthy and cargo- 
worthy. The leading case is The Muncaster Castle, 196 1, where cargo was dam- 
aged by seawater entering the cargo compartment because a fitter from a ship 
repairing company had failed to seal an opening in the vessel during an inspec- 
tion some months before the damage. After the inspection by a Lloyd's Register 
of Shipping surveyor, the fitter's replacement of the inspection covers was 
negligent. The replacement was not supervised by the senior officers on board 
the vessel and this was the lack of exercising "due diligence". There was no 
question of the surveyor's being diligent or not. 

In The Muncaster Castle the delegate was not diligent and this caused the 
carrier to fail to show his own diligence. If the delegate is diligent, this can 
establish the diligence of the carrier who delegates the task of making the vessel 
seaworthy. In The Amstelslot, 1963, the carriers had exercised due diligence to 
make the vessel seaworthy because the delegate surveyor had acted carefully 
and competently. Delay was caused by an engine breakdown resulting from 
metal fatigue. The vessel had been surveyed by a surveyor from Lloyd's Regis- 
ter of Shipping but he had failed to detect that the fatigue could occur despite 
having taken reasonable care in carrying out the survey. 

If there is a claim by a cargo owner against the carrier the cargo owner must 
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first prove the loss to him while the goods are in the care of the carrier and that 
the measurable, financial losses are directly caused by the physical damage to 
the goods or the delay in their transport. The carrier must then prove the cause 
of the loss or damage or delay. The carrier must next prove that he complied 
with Art. 111, r. 1, and exercised due diligence. Once the carrier has established 
that he carried out his responsibility, he can then rely on the exceptions in 
Art. IV. In Maxine Footwear v. Canadian Government Merchant Marine, 1959 
(see also above), the obligations in Art. 111, r. 1 were said to be "overriding". 
They must be proved before reliance is permitted on the exceptions or limita- 
tions to liability. The cargo claimant will then attempt to disprove the carrier's 
evidence that the obligations were carried out. If the claimant cannot prove that 
the obligations in Art. 111, r. 1 were not carried out, he can rely on Art. 111, r. 2 
and attempt to prove that the cargo was not loaded, etc., properly and carefully. 
In any case, under the Hague Rules or Hague-Visby Rules the carrier is rela- 
tively protected, the cargo claimant having considerable burden of proof. 
Under the Hamburg Rules 1978, there is a reversal of the burden of proof. The 
liability of the carrier for any breach of obligation ". . . is based on the principle 
of presumed fault or neglect. This means that, as a rule, the burden of proof 
rests on the carrier . . .". (Annex I1 to the Hamburg Rules.) 

In the Hamburg Rules there is no precise requirement that the carrier must 
exercise "due diligence" at any time. However, the earliest reference to "respon- 
sibility" in these Rules appears in Art. 4, r. 1, which deals with the period of 
responsibility. The carrier's responsibility-which is not defined or described- 
for the goods ". . . covers the period during which the carrier is in charge of the 
goods at the port of loading, during the carriage and at the port of discharge". 
Article 5 is the nearest to Art. I11 in the Hague Rules or Hague-Visby Rules. It 
states: 

"The carrier is liable for loss resulting from loss of or damage to the goods, as well as 
from delay in delivery, if the occurrence which caused the loss, damage or delay took 
place while the goods were in his charge as defined in Art. 4, unless the carrier proves 
that he, his servants or agents took all measures that could reasonably be required to 
avoid the occurrence and its consequences." 

Obligations relating to  goods. In the Hague Rules and Hague-Visby Rules 
"goods" are defined as including articles of every kind but exclude ". . . live 
animals and cargo which by the contract of carriage is stated as being carried on 
deck and is so carried". Article I1 states that the carrier has responsibilities and 
liabilities under every contract of carriage of goods by sea as set out in the Rules. 
Article 111, r.2 also refers to "goods", specifying the carrier's duties in loading, 
caring for and discharging the goods. In the absence of any other provision, the 
definition of "goods" in these Rules may restrict the carrier's liability for not 
carrying out his duties. On  the other hand, if he is carrying cargo which is not 
"goods" he may be unable to show that the Hague Rules or Hague-Visby Rules 
apply to the carriage and therefore be unable to use the exceptions or limitation 
clauses relating to his liability. This restriction allows some countries to extend the 
application of the Rules, for example, the United Kingdom's Carriage of Goods 
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by Sea Act 197 1 provides that "goods" does not exclude deck cargo and live 
animals. 

In addition to the general scope of the camer's responsibilities and liabilities 
for the camage of goods by sea in Art. 11, Art. 111, r. 2 specifies what the camer 
must do with the goods. Because the camer's duties are related to the camage of 
goods, the "camage" covers the period from the time when the goods are 
loaded until they are discharged. This suggests that the duties commence when 
the loading commences, that is, when the vessel's cargo-handling equipment is 
attached to the goods, and ends when the goods have been discharged from the 
vessel or removed from its cargo-handling equipment. This is referred to as 
"from tackle to tackle". When the vessel's "tackle" is not used for cargo opera- 
tions, the Rules will apply when the goods cross the vessel's rail, or "valve 
manifold" in the case of liquid bulk cargoes being transferred to and from the 
vessel by pipeline. 

The camer's specific duties are in Art. 111, the operation of which is subject to 
the provisions of Art. IV. This latter article is concerned with the exceptions to 
and limitation of liability of the camer (and shipper). This means that if there is 
a cargo claim, the exceptions in Art. IV may be used by the camer before he 
requires to prove that he performed his obligations in Art. 111, r. 2. 

The requirement is that the camer must "properly and carefully" carry out his 
responsibilities. The use of "carefully" implies a standard of reasonable care and 
"properly" means that a sound system of cargo operations and camage is being 
followed. In Albacora v. Westcott, 1966, it was said that: "A sound system does not 
mean a system suited to all the weaknesses . . . of a particular cargo, but a sound 
system under all the circumstances in relation to the general practice of camage 
ofgoods by sea." This would suggest a sound system would be an "efficient" one. 
Ifthe camer can show he implements a sound system he will have established that 
he camed out his duties properly. The goods will have to be safely loaded and 
handled, without delay and given proper stowage. A good stowage or cargo plan 
may be necessary to prove a proper performance of the duties. 

With emphasis on "properly and carefully", the duties will now be specifi- 
cally and briefly analysed. 

The responsibility for loading exists during the entire loading operation, from 
its commencement, when the cargo is attached to the vessel's tackle. (Pjwene v. 
Scindia Steam Navigation, 1954.) Before the loading (and after the discharging 
operations) the Hague Rules or Hague-Visby Rules do not apply. Other laws 
and Rules can govern the responsibility and liability of the camer. The loading 
must be camed out safely and in a place convenient enough for the shipper to 
deliver the goods. If the shipper loads the cargo, the camer may not be respon- 
sible if damage is done to the shipper's cargo but will be responsible if damage is 
done to the cargo belonging to others. The master is still required to supervise 
the loading by the shipper in order to ensure that the vessel will be safe and 
seaworthy. If the cargo is "loaded free of expense to the camer" ("free in") this 
is connected only with the costs of loading operations; the camer is still respon- 
sible for the actual loading operations and their safety and also the safety of the 
vessel and other cargo on board. 
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Stowage is as important, especially from the viewpoint of seaworthiness, and 

mere "due diligence" may be insufficient because the responsibility is for 
"proper" and "careful" performance, which is a higher degree of responsi- 
bility. An example of improper stowage could be excessive deck cargo causing 
the vessel's stability to be endangered or the failure to secure containers loaded 
on board a non-purpose-built vessel, for example, a general cargo vessel, so that 
the containers break loose when the vessel moves in a seaway and causes the 
vessel to capsize. (The Waltraud, 1990.) If the shipper cames out loading and/or 
stowage, the camer may attempt to insert a clause in the bills of lading ex- 
cluding liability for the shipper's actions. However, such clauses may be null 
and void and of no effect under Art. 111, r. 8. In any case, the camer would not 
be liable for damage to the shipper's own cargo-Art. IVY r. 2(i) but will be liable 
to the owners of other cargo that may be on board. The shipper should advise 
the camer if special stowage is required for certain cargo. Otherwise the camer 
and his employees are taken to be competent to know stowage methods and 
precautions for non-special cargoes. Contamination and other forms of dam- 
age by and to other goods should be the major considerations with stowage as is 
securing, stowing and trimming, especially for dry bulk cargoes. 

The goods must also be carried, kept and cared for properly and carefully and 
discharged in the same way. "Caring" for goods would include, for example, 
taking temperatures of perishable or other refrigerated cargoes or even of bulk 
oil cargoes, heating oil cargoes during passage to facilitate discharge, using 
smoke detectors in cargo compartments to prevent fire developing and moni- 
toring cargoes and their securing, especially if there is heavy weather move- 
ment. With regard to discharge, the carrier's duties could extend to advising 
appropriate persons of the vessel's estimated date and time of arrival, using 
discharging places which are convenient to the receiver and, if necessary, dis- 
charging and storing the goods until they are taken by the receivers, perhaps on 
payment of appropriate charges. The carrier under a contract of camage of 
goods by sea is required to "deliver" the goods at the contractual destination. 

The obligations relating to goods are treated slightly differently under the 
Hamburg Rules. First, "goods" is defined more widely and possibly more 
practicably in view of modern trade and carriage of goods. The carrier is 
responsible for the goods from the time he takes over the goods from the shipper 
or shipper's agent until delivery to the consignee or placed at the disposal of the 
consignee. Thus, while the Hague Rules or the Hague-Visby Rules apply from 
tackle to tackle, i.e., from loading until discharging, the Hamburg Rules apply 
for a longer period and cover periods after the goods have been received for 
shipment but before actual shipment. The Hamburg Rules cover "port-to- 
port" operations while the other two sets cover "ship-to-ship" operations. 
However, one area where the Hamburg Rules may be less beneficial to a cargo 
claimant is because Art. 5, r. 1 does not state that the carrier must "properly and 
carefully" carry out his obligations. The carrier and his servants and agents are 
required to take reasonable measures to avoid consequences of loss, damage or 
delay. "Reasonable measures" may be similar to "carefully" but "properly7' is 
a heavier burden. 
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Issue of bills of lading. Under the Hague RulesIHague-Visby Rules, when 

the goods are received into the charge of the carrier, he or the master or agent of 
the carrier must, on demand of the shipper, issue a bill of lading properly 
describing the goods, that is, showing the identification marks, quantity of 
cargo and apparent order and condition of the goods (Art. 111, r. 3). Article 14, 
r. 1 of the Hamburg Rules specifies the same responsibility or duty of the 
carrier. The bill may not be issued if the shipper does not demand one. 

This may cover the situation where the goods have not yet been shipped, but 
only received for shipment. This raises a problem because Art. I defmes that 
"carriage of goods" covers the period from loading on until discharge from the 
vessel and under Art. I1 the carrier has responsibilities under a contract of 
carriage of goods by sea. If the contract does not commence until the goods are 
loaded (or on the vessel's tackle) the obligations specified in the "received for 
shipment bill of lading" may not be valid. The "received for shipment bill of 
lading" may sometimes be referred to as a "custody bill of lading", indicating 
that the goods are in the care and custody of the carrier. This form of bill of 
lading can be exchanged for a "shipped bill of lading", or indorsed with the 
name or names of the carrying vessel or vessels, after the goods are loaded 
(Art. 111, r. 7). Any problems are usually solved when buyers, using the docu- 
mentary credits system, instruct their banks to withhold payment to shippers 
until documents including "shipped, on-board bills of lading" are produced to 
the bank. 

The leading identifying marks and quantity can and usually are supplied by 
the shipper. The apparent order and condition are certified by the carrier or his 
servants or agents. (See Apparent order and condition.) The bills of lading 
with the marks and quantity are usually prepared by the shippers, perhaps on 
the carriers' own forms although some large shippers, for example, motor vehi- 
cle manufacturers in the United States, may use their own forms indorsed by 
the carrier. The shipper is taken to have guaranteed this information to the 
carrier (Art. 111, r. 5). The carrier, master or agent of the camer is not required 
to agree to statements of marks and quantity if he has reasonable grounds for 
doubting their accuracy but he is still required to certify the apparent order and 
condition. 

The information supplied by the shipper is prima facie evidence against him, 
that is, the carrier can adduce better evidence to disprove the information 
supplied by the shipper but no evidence to contradict the information on the bill 
of lading may be adduced if the bill has been transferred to a third party. The 
camer may have to satisfy the claim made by a consignee or indorsee to whom 
the property has passed but may seek recourse from the original shipper under 
the indemnity provisions in Art. 111, r. 5. 

The description of the goods in the bill of lading includes description of the 
number of packages and this would influence the package limitation of the 
carrier should his liability for loss, damage or delay be established. Problems 
also arise if the goods do not meet the description as furnished by the shipper or 
as insisted upon by this person. This is especially significant in relation to a 
"letter of indemnity" that may be offered by the shipper in exchange for an 
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unclaused bill of lading despite the quantity or the condition of the goods being 
questionable. 

The bill of lading is a receipt for cargo and the Rules provide that the receipt is 
given for the goods as described therein when the goods are taken into the 
charge of the carrier. "Taking in charge" may mean that the carrier has taken 
the possession of the goods. The signature of the carrier or of the representative 
of the carrier indicates that the carrier is bound by the statements in the docu- 
ment. If a vessel is chartered and the charterer uses his own form, he may be 
bound by the statements in addition to the shipowner. He may use a "demise 
clause" but if he is entering into the contract of carriage with the shipper, the 
demise clause may be in breach of the provisions because of Art. 111, r. 8 of the 
Hague RulesIHague-Visby Rules. (See Demise clause.) 

On demand of the shipper, the date of the shipment is put on the bill of lading 
under Art. 111, r. 7 of the Hague RulesJHague-Visby Rules but the Hamburg 
Rules, Art. 15, r. 1 (f) require the date on which the goods were taken over by the 
carrier at the loading port to be inserted. This date can be earlier than the 
shipment date. If the contract of sale between the shipper and the consignee or 
indorsee has the date of shipment as a condition, breach of which can permit the 
buyer to repudiate the contract of sale and reject the goods, the date of shipment 
can be very crucial. "Antedating a bill of lading" or "back-dating a bill of 
lading" is seen as fraudulent under the common law and also under the civil law 
practised mainly in European countries. This can cause the camer to become 
liable, especially if agents of the camer carry out the fraud in a distant port. A 
recent example of the liability of the carrier occurred in the case of The Saudi 
Crown, 1986. The vessel loaded cargo in a small port on the West Coast of India 
for the U.K. The owner's port agents signed and issued the "shipped bill of 
lading". The date on the bill met the requirements of the contract of sale of the 
cargo but the cargo was actually shipped later. The wrongful dating of the 
"shipped" bill was held to be a "fraudulent misrepresentation" and the in- 
dorsees of the bill of lading were able to claim damages from the shipowner who 
was the camer. Another reason for fraudulent misrepresentation may be if a 
shipped bill of lading is issued by or on behalf of a carrier, naming a particular 
vessel, but the cargo is not loaded on board that vessel. Documentary fraud can 
also take place if the shipper makes statements on the bill of lading that may be 
incorrect or attempts to prevent the issuer of the bill of lading to insert clauses 
describing the defective condition of the goods andlor the packaging. There- 
fore, the issue of bills of lading is a responsibility that can be fraught with 
difficulty for the carrier. 

Other direct, specific responsibilities of the carrier under the Hague Rules/ 
Hague-Visby Rules include giving reasonable facilities to the receiver for in- 
specting and tallying the goods in case of any actual or expected loss or damage 
to the goods before or after discharge (Art. 111, r. 6). 

The Hamburg Rules state in Art. 10, r. 1 that the carrier remains responsible 
for the entire carriage of the goods from the time he takes charge of the goods 
until they are delivered to the consignee, his agent or port authorities and is 
directly responsible for the acts and omissions of his servants and agents acting 
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within the scope of their employment. This will cover a situation where the 
carrier entrusts the goods to a person for vanshipment or on-carriage. 

On demand of the shipper, the carrier must issue a bill of lading which must 
contain 15 different sets of particulars and details. 

The basis of the carrier's liability is that he is presumed to be at fault or 
negligent. He does not have the option of proving that he carried out his re- 
sponsibilities. This presumption of liability for breach of obligation extends 
over the lengthy period of responsibility and if the carrier cannot show that he or 
his servants or agents took reasonable measures to avoid the loss, damage or 
delay to the goods, the carrier will be liable for direct and consequential finan- 
cial loss to the holder of the bill of lading. The liability can be excluded in 
restricted circumstances: damage by fire where the cargo claimant must prove 
the carrier's negligence; loss or damage to live animals where "inherent risk" 
for such cargo is acceptable; measures to save life or reasonable measures to 
save property; liability for dangerous goods; and where loss or damage or delay 
arose because of some other strong reason for the loss, damage or delay. 

Charterers' bills of lading. The relationship between charterparties and bills of 
lading can range from a simple one, where the bill of lading from a shipowner to a 
chartererlshipper has the status only of a receipt for cargo, to a complex one, 
where, for example, a charterer issues a bill of lading on his own form but includes 
a "demise clause" which states that the person issuing the bill of lading is not the 
owner nor demise-charterer of the vessel and the holder of the bill of lading is then 
left with the uncertainty of whom to sue for loss, damage or delay of the cargo 
carried under the bill of lading. 

If a charterer is also the shipper of the goods under a charterparty, the master or 
agent of the shipowner may issue a bill of lading when the cargo is received or 
shipped. The actual contract between the owner and the charterer is contained in 
the charterparty. Therefore the bill of lading is essentially a "receipt for cargo". It 
may also become a "document of title" if the goods are sold by the charterer and 
the bills of lading are endorsed to the consignee or indorsee. Until the bill of lading 
becomes a document of title it is not a "bill of lading" (under the Hague Rules or 
Hague-Visby Rules) and the Rules may not apply to carriage of goods under this 
document. When the bill becomes a document of title, the new holder may want 
to be able to bring an action under section 1 of the U.K. Bills of Lading Act 1855, 
for example, if the property in the goods has passed to him, but the terms of the 
contract are still contained in the charterparty to which he may have no access. 
Moreover, these Rules do not apply to charterparties, so the shipperholder of the 
bill of lading may be able only to seek remedies under the contract of carriage 
contained in the charterparty, in addition, of course, to bringing an action in tort. 

Under time charters, for example, contained in the NYPE form, a clause 
usually allows the time charterer to present bills of lading for the signature of the 
master or to sign and issue bills of lading themselves or through their agents, 
provided the bills of lading are in conformity with the mate's receipts and without 
prejudice to the charterparty. In the ASBATIME form, derived from NYPE, an 
indemnity is provided should the shipowner incur any liabilities by such signing. 
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The carrier, under the contract of carriage of goods by sea, is still the shipowner if 
the bills of lading are signed "For the master" or "For the shipowner". Without 
this form of signature, the charterer may be considered by the shipper to be the 
"carrier", especially if the charterer's forms are used. 

Sometimes the bill of lading may contain a "demise clause". The purpose of 
such a clause is to transfer any liability for loss, damage or delay to the actual 
shipowner or to the demise-charterer who controls the management and opera- 
tion of the ship. The demise-charterer is seen as the "disponent owner", because 
the vessel is at his disposition. The demise clause can be considered as unclear, as 
far as the shipper or holder of the bill of lading is concerned, because it is ambigu- 
ous as to the identity of the carrier. If the holder of the bill of lading has a limited 
time in which to bring an action against the "carrier" (one year in the Hague- 
Visby Rules and two years in the Hamburg Rules), by the time the indorsee holder 
discovers who is the "carrier" he may have lost the right to bring an action. 

Better forms of bills of lading contain an "Identity of carrier clause" which 
makes it very clear to the holder of the bill of lading that the carrier is the ship- 
owner. An example is CONLINEBILL, approved by BIMCO. 

(See also Demise clause and Identity of carrier.) 

Charterparty bills of lading. In "Charterers' bills of lading" (above) emphasis 
was laid on the identity of the carrier and whether thls person was the charterer. 
The charterparty and the bill of lading are also connected usually by incorpor- 
ation of charterparty terms and conditions into the bill of lading. If a bill of lading 
contains a clause stating that "All conditions and exceptions as per charterparty 
dated . . ." this does not make the bill of lading a defective document. The bill of 
lading is a receipt, and may contain details of the contract of carriage of goods by 
sea. When it is also used as a document of title in international sale and purchase 
of goods, a clause such as this may create difficulties. If a seller tenders a bill of 
lading containing such a clause without also producing the charterparty to which 
the clause refers, the bank paying the seller on behalf of the buyer may refuse to 
accept such a document. In the system of "documentary credits" the "Uniform 
Customs and Practices 1983" (UCP) provides in Art. 26: 

"If a credit calling for a transport document stipulates as such document a marine bill 
of lading: 

(c) Unless otherwise stipulated in the credit, banks will reject a document which: 
(i) indicates that it is subject to a charterparty." 

If banks are so cautious this can be understood. They can incur liability to a buyer 
if they pay the seller on production of documents and one document is subject to 
another which is not produced. Neither the banks nor the buyer may have an 
opportunity to discover the carrier's responsibilities, liabilities and rights under the 
non-produced charterparty. The banks' cautious approach is different to that of the 
courts. In Finska v. Westfield, 1940, it was held that despite non-production of a 
charterparty referred to in the bill of lading, the seller was still entitled to be paid. 
The UCP is more modern and is likely to govern contracts of sale. 

The conditions and exceptions of a charterparty may govern the relationship 
between the charterer and the shipownerlcarrier especially if the charterer is also 
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the shipper and holds the bill of lading. However, a charterer who is also an 
indorsee under a bill of lading, may be uncertain as to which contract governs his 
rights to bring an action. In n e  Dunelmia, 1970, the charterers were the indorsees. 
The charterparty contained an arbitration clause. The bills of lading contained 
clauses that freight would be payable according to the charterparty and also that 
"All conditions and exceptions as per charterparty". The arbitration clause was not 
expressly referred to. Arbitration clauses are procedural in nature and deal with the 
procedure for handling disputes under the contract. They are not central to the 
subject-matter of the contract and therefore cannot be considered to be "con- 
ditions or exceptions". There was a dispute between the charterers and the ship- 
owner. The carrier argued that the bill of lading was the main contract, and the 
indorsee was time-barred under the bill of lading. If this was correct, the bill of 
lading would have modified the charterparty. The court held that this did not occur. 
The main contract was still the charterparty and although time-barred under the 
bill of lading the indorsee could refer the dispute to arbitration as charterer. 

Therefore, a clause "all conditions and exceptions of the charterparty" will not 
cause the bill of lading to be subject to clauses in the charterparty, such as arbitration 
clauses, unless these are expressly incorporated. If charterparty terms are incor- 
porated into a bill of lading, and the vessel is sub-chartered by the head charterer, 
the terms of the head charter are considered to be incorporated (The Sevonia Team, 
1983). 

Clause paramount. See Paramount clause and Incorporation. 

Claused bill of lading. This is a bill of lading which contains clauses, stamped or 
written or typed, either in the body ofthe document or in the margin, the effect of the 
clauses being to qualify the statements and printed clauses in the bill of lading itself. 
Banks may be reluctant to accept bills of lading with clauses because the clauses 
could easily be construed as relieving the carrier of any liability for loss, damage or 
delay to the goods. A "claused" bill of lading may be treated as a bill of lading that is 
not "clean". However, the clause may not expressly declare ". . . a defective con- 
dition of the goods andor the packaging". (UCP 1983, Art. 34.) If it does not, it 
should be a "clean" bill of lading, clean, that is, for the purposes of banks. The 
clause may refer to some fact that has nothing to do with the actual condition of the 
goods themselves, for example, that the packaging is "second-hand". While banks 
are supposed to accept bills with such clauses, a person who works in the bills section 
of a bank may not be able to differentiate between such words and words which 
expressly state the goods may be defective, such as "wet" or "stained". 

Some clauses may not necessarily be accurate statements of facts connected with 
the identifying marks, quantity and condition of the goods. For example, a clause 
stating that the bill of lading is subject to the terms and conditions of a charterparty 
does not make the bill of lading "unclean". However, Art. 26(c) of the UCP 1983 
permits banks to reject such a document unless the instructions for the document- 
ary credit expressly permit its acceptance. With no express instructions, this may be 
the situation even if a charterparty, referred to in the bill of lading, is attached to the 
bill of lading when this is presented to the bank for payment against documents. 

The carrier is bound to issue bills of lading on demand of the shipper showing the 
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marks and quantity of the goods as furnished by the shipper and the apparent 
order and condition of the goods as perceived by the master or agent of the carrier. 
The carrier is not bound to state the marks and quantity which he feels may be 
inaccurate or which he cannot check but the carrier is not bound to check these 
facts. (The proviso to Art. 111, r. 3 of the Hague Rules and Hague-Visby Rules.) If 
the carrier issues a bill of lading that contains a reservation or qualification that 
implies such doubt or inability to check, for example, "weight and quality un- 
known", "shippers' load and count" and "particulars furnished by shipper", 
banks and buyers may reject such a document as having a notation. This can 
cause difficulties for the carrier if the vessel arrives at the discharging port and the 
buyer refuses to accept the goods. Article 111, r. 5 of the above Rules allow the 
possibility that the carrier can be indemnified by the shipper for inaccurate state- 
ments as to marks and quantity, it may be less troublesome for the carrier to issue 
an unclaused bill of lading, especially if the shipper pressures the issuer, and seek 
indemnity later from the shipper if cargo claims do arise. 

The pressure from shippers can be common in the case of goods and/or pack- 
aging which may be physically defective or not meeting the description in the 
contract of sale but the shipper wants an unclaused bill of lading. Some shippers 
also offer a "letter of indemnity" undertaking to indemnify the carrier if the cargo 
receivers bring an action against him. Such an indemnity is unenforceable as an 
"illegal contract". In Brown Jenkinson v. Percy Dalton, 1957, the vessel loaded 
barrels of orange juice. The barrels were obviously leaking. The carrier was in- 
duced to issue unclaused bills of lading on the strength of an indemnity from the 
shipper. When the consignees under the bills of lading brought an action against 
the carrier, the latter attempted to claim an indemnity from the shipper. The 
shipper refused to indemnify. The court held that the indemnity was unenforce- 
able because the issue of an unclaused bill of lading in these circumstances was a 
"fraud" on the buyer. The reason was that, at the request of the shipper, the 
carrier issued a bill of lading stating the goods were in apparent good order and 
condition. They knew this was false and must have intended that this statement 
would be relied upon by consignees or indorsees. The judge said that: 

"In these circumstances, all the elements of the tort of deceit were present. . . . a 
promise to indemnify the [carrier] against any loss resulting to them from making the 
[statement] is unenforceable. The claim cannot be put forward without basing it on 
some unlawful transaction. The promise on which the [carriers] rely is in effect this: if 
you will make a false [statement], which will deceive endorsees or bankers, we will 
indemnify you against any loss that may result to you. I cannot think that a court 
should lend its aid to enforce such a bargain." (Brackets supplied.) 

This case suggests that if the carrier has a real doubt about the order and 
condition of the goods and/or packaging, but no actual knowledge of their defec- 
tiveness, such an indemnity may be enforceable. The judge in the above case 
continued: 

". . . the practice of giving indemnities upon the issuing of clean bills is not uncommon. 
. . . There may be some circumstances in which indemnities cafi properly be given. 
Thus if a Shipowner thinks he has detected some faulty condition in regard to goods to 
be taken on board, he may be assured by the shipper that he is entirely mistaken: if he is 
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so persuaded by the shipper, it may be that he can honestly issue a clean bill of lading, 
while taking an indemnity in case it was later shown that there had in fact been some 
faulty condition. Each case must depend on its circumstances." 

Clauses in the bill of lading such as "shipper's load and count" may contravene 
the spirit of the beginning of Art. 111. If the shipper furnishes details of the marks 
and quantity, the carrier is bound to issue a bill of lading containing these details, 
at the request of the shipper. When the shipper furnishes these details he is not 
requesting a document showing other details especially if there is a likelihood that 
the advising or confirming bank will reject the document because of the notation 
and refuse to  pay the shipper. There is a presumption of law that the consignee or 
indorsee is entitled to  receive the goods as described in the bill of lading and 
statements such as "weight unknown" tend to attempt to  displace this presump- 
tion. If the details are later found to be inaccurate the carrier can bring a claim 
against the shipper under Art. 111, r. 5. This does, of course, imply that a lengthy, 
costly legal action may result and also implies that the original shipper is worth 
suing. Moreover, such clauses may be seen to contravene Art. 111, r. 8 of the 
Hague Rules or Hague-Visby Rules, which makes null and void any clause in a bill 
of lading relieving the carrier or the vessel from liability for any loss in connection 
with goods. 

The  Hamburg Rules specifically contain provisions relating to reservations 
clauses in bills of lading. Article 16, r. 1 allows the carrier to insert a reservation 
specifying inaccuracies, grounds of suspicion or the absence of reasonable means 
of checking the details of the marks and quantity, also furnished by the shipper. 
The reservation may need to be a detailed explanation as to his doubts. In the 
same Article, r.2 states that if the carrier fails to note on the bill of lading the 
apparent condition of the goods, this is a presumption that the goods were in 
apparent good condition. 

In the United States, the Pomerene Bills of Lading Act 1916 is much more 
specific. Section 20 provides that: 

"When loaded by a carrier, such camer shall count the packages of goods if package 
freight, and ascertain the kind and quantity if bulk freight, and such camer shall not, 
in such cases, insert in the bill of lading . . . 'Shipper's weight, load and count', . . . 
indicating that the goods were loaded by the shipper and the description of them made 
by him . . . If so inserted . . . said words shall be treated as null and void and as if not 
inserted therein. " 

Section 21 of the Act protects the carrier when the shipper loads the cargo: 

"When the package freight or bulk freight is loaded by a shipper and the goods are 
described in a bill of lading merely by a statement of marks or labels upon them or 
upon packages containing them, or by a statement that the goods are said to be goods 
of a certain kind or quantity or in a certain condition, or it is stated in the bill of lading 
that packages are said to contain goods of a certain kind or quantity or in a certain 
condition, or that the contents or the condition of the contents of packages are 
unknown, . . . such statements, if true, shall not make liable the carrier issuing the bill 
of lading. . . The camer may also by inserting the bill of lading the words 'Shipper's 
weight, load and count', . . . indicate that the goods were loaded by the shipper and the 
description of them made by him . . ." 



278 BILLS OF LADING 

Claused bill of lading-continued 
(In sections 20 and 21, above, "cargo" can be read in place of "freight".) 

The Pomerene Act may apply only to all bills of lading issued in the United 
States for Carriage of Goods by Sea within the U.S. or outwards, but the sense of 
the provisions seems clear. 

In the Hague Rules and Hague-Visby Rules it is provided that statements of 
marks and numbers are "prima facie evidence" in the hands of the shipper. This is 
similar to the position at common law. However, clauses such as "weight and 
quantity unknown" or "said to contain" may reduce the prima facie evidential 
value of the statement of marks and quantity. Some printed forms or bills of 
lading contain the "weight, quantity . . . unknown" reservation and the written 
or typewritten statement in the bill may be a statement by the shipper which the 
carrier may be unable to verify. The use of "unknown" clauses may prevent the 
bill of lading from being "prima facie evidence" of the actual quantity shipped 
(New Chinese Antimony v. Ocean Steamship Co., 19 17). The burden of proving that 
the cargo described on the bill of lading fell on the holders of the bill. 

A modem example may heip understand the effect of a "weight unknown" 
clause on a bill of lading. The Sirina, 1988, loaded a cargo of oil but the bill of 
lading figures were very different from ship figures for the cargo after it was 
discharged into shore tanks. The bill of lading contained a clause: "Weight, 
quality, condition and measure unknown". Under the New Chinese Antimony 
precedent, the suitably claused bill of lading may not be prima facie evidence of the 
quantity shipped. However, the judge felt that there ought to be limits on this 
effect of such a clause, especially where the discrepancy between ship's figures of 
cargo loaded and bill of lading figures was so large that it should be obvious to any 
master that the bill of lading quantity is inaccurate. Unless the master made a 
protest, the bill of lading quantity with a "weight unknown" clause implied that 
the quantity actually loaded was not very different from the quantity marked on 
the document. Therefore, because such a bill of lading could be "prima facie" 
evidence, the shipper can adduce evidence to corroborate the bill of lading quan- 
tities. 

While the above example concerned bulk cargo, clauses on bills of lading for 
cargo in containers can also cause difficulties. 

For example, in the Australian case of the Esmeralda 1, 1988, the vessel loaded 
containers in Brazil for carriage to Sydney, Australia. One bill of lading stated that 
one container contained "437 cardboard boxes of cutlery, leaflets and posters". 
The container was sealed at the container terminal in the loading port. When the 
bill of lading was signed by the carrier's port agent in Brazil, it was stamped with 
the words "said to contain-packed by shipper" under the description of the 
container and the number of the cardboard boxes. Along the margin of the bill was 
a clause "particulars furnished by shipper of the goods". In addition, another 
indorsement proclaimed that the bill of lading was "clean on board". 

The cargo in the container was "Full Container Load" (FCL) which means 
that the carrier does not pack the container nor have any opportunity prior to 
sealing and padlocking to inspect its contents. The bills of lading bore on their face 
the letters FCUFCL which means that the shipper, who wants to ship a whole 
container, obtains the container from the carrier, loads it, packs it, stows it and 
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seals it. He then brings it to the container depot for shipment. The shipper uses a 
seal given by the camer. Generally the FCUFCL container which is packed by the 
shipper is unpacked by the importer. When the container was opened at the 
destination it was discovered that the boxes within had been broken into and that 
1 18 cartons were missing. The receivers informed the shippers in Brazil that the 
seals appeared to be intact and evidence within the containers indicated that the 
pilferage took place before the vessel sailed from the loading port. 

The receivers sued the camer and one of the principal issues for the court was 
whether the terms of the bill of lading prevented the camer from denying that it 
received for carriage the 437 cardboard boxes. 

The bill of lading is normally prima facie evidence as to the quantity of goods 
shipped. However, the New Chinese Antimony case has established that the prima 
facie nature of the statements is displaced where the camer makes it clear that it 
accepts no responsibility for the quantity, weight, marks, numbers, etc. of such 
goods. In The Esmeralda 1, 

". . . no representation was made by the carrier as to the accuracy of the statement that 
the container contained 437 cardboard boxes of cutlery, leaflets and posters. The 
stamped words 'said to contain-packed by shippers' . . . (and the other clauses) . . . 
as well as the initials 'FCL/FCLY, plainly demonstrate that the (camer) did not pack 
or seal the container and that it was relying upon the representations of the shipper as 
to the contents, which contents it was not able to check for itself. . ." 

The judge decided that the clauses on the face of the bill of lading protected the 
camer from liability for not delivering the cargo as described in the bill. The 
camer delivered to the receiver the container with all its contents of which the 
camer had had no personal knowledge nor opportunity of checking. 

C l e a n  bill of lading.  The camer is bound to deliver the goods in the same order 
and condition as when he received them into his charge. When the goods are 
received, the bill of lading is issued, on demand of the shipper, and this should 
state the description of the goods as received, including the apparent order and 
condition. If this is all the bill of lading is meant to be, a receipt for cargo, then the 
shipper will not be concerned with the actual description of the condition of the 
goods as received. If the goods are damaged when received, they can be delivered 
in an identical condition, no worse, no better. However, the bill of lading does not 
have only this characteristic. It features importantly in the sale of goods and 
because the buyers and sellers are separated, the payment is made in exchange for 
documents which are considered to represent the goods. Because the buyer 
usually intends to buy goods that are in good condition, any statement on the bill 
of lading that the goods are not in that condition will inevitably cause the buyer, or 
the banks, on his behalf, to refuse to pay. 

Bankers protect themselves and their buyer-clients by adhering to the 
"Uniform Customs and Practice for Documentary Credits 1983" ("UCP 
1983"). Article 34 of the UCP 1983 states: 

"(a) A clean transport document is one which bears no superimposed clause or 
notation which expressly declares a defective condition of the goods and/or 
the packaging. 

(b) Banks will refuse transport documents bearing such clauses or notations 
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unless the credit expressly stipulates those clauses or notations which may be 
accepted. 

(c) Banks will regard a requirement in a credit for a transport document to bear 
the clause 'clean on board' as complied with if such transport document 
meets the requirement of this Article . . ." 

The clause or notation must refer to the actual deficiency of the goods or 
packaging. Any notations by the master or agent should be factual, not legalistic. 
For example, if the goods or packaging are wet, the notation should say so, not 
"vessel not responsible for condition of goods if wet". The notations must refer to 
the condition of the goods andlor packaging at the time of shipment. 

This requirement arose in Canada and Dominion Sugar v. Canadian National SS 
Ltd., 1946, where a bill of lading was issued for sugar received in "apparent good 
order and condition". The bill of lading was issued before the goods were actually 
shipped. When the goods were shipped, it was observed that many bags were 
stained, torn and resewn. Such a statement was made on the mate's receipt. The 
bill of lading was not claused in conformity with the mate's receipt. The indorsees 
were unable to claim that because the bill of lading was a "clean one", the carriers 
could not escape liability. It was pointed out by the court that the Hague Rules 
required a shipped bill of lading to be issued on demand of the shipper after the 
goods were shipped. The earlier bill of lading was not a shipped bill. The shippers 
had not demanded a shipped bill. 

In another, more recent case, also concerning the shipment of sugar, the judge 
said that: 

". . . a 'clean bill of lading' has never been exhaustively defined. I have been referred 
to a number of text books and authorities which support the proposition that a 
'clean' bill of lading is one in which there is nothing to qualify the admission that the 
goods were in apparent good order and condition. . . Some clearly regard the relevant 
time as being that of shipment. Some are silent as to what is the relevant time. None 
refers subsequently to any time subsequent to shipment." (The Galatia, 1979) 

The banks may like to "define" a "clean bill of lading" for their purpose, 
and the UCP, which has been in existence since 1933, may produce a definition of 
a "bankers' clean bill of lading". Indeed, in The Galatia, the judge was invited to 
consider the bankers' test as the "practical test" for clean bills of lading, but 
decided that merely because two banks had rejected a bill of lading with a clause as 
being "unclean", this did not necessarily cause the bill of lading to be stating what 
was not correct at the time of shipment. 

In The Galatia the vessel was chartered to carry a cargo of sugar from India to 
Iran. The contract of sale provided for payment against documents which had to 
be produced to the bank. The documents had to include "clean, 'On-board' bills 
of lading". The cargo was stowed on board in apparent good order and condition 
and clean mate's receipts were issued. A fire occurred four days after commence- 
ment of loading and about 200 tomes of sugar were badly damaged and had to be 
discharged as being condemned as a total loss. The intention seems to have been 
that one bill of lading would cover the entire shipment. However, because of the 
partial loss of the cargo, two bills of lading were issued, one for the damaged sugar 
and the other for the undamaged quantity. The buyers paid for the undamaged 
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amount. They, and the banks, refused to pay for the damaged cargo because they 
argued that the bill of lading was not clean. The bill of lading was on a standard 
form acknowledging the shipment in apparent good order and condition, but bore 
a typewritten notation: 

"Cargo covered by this bill of lading has been discharged Kandla view damaged by 
fire and/or water used to extinguish fire for which general average declared." 

The banks considered the notation offended the UCP definition of a clean bill 
of lading and did not effect payment. However, the judge decided that the rejec- 
tion was wrong, because the bill of lading stated that the cargo was in good order 
and condition when it was shipped and this was an accurate statement of the facts. 
Therefore, the bill of lading was ccclean". The bill of lading did not have to 
describe the condition of goods after shipment. 

(See also Letter of indemnity.) 

Combined transport and bills of lading. In modem international trade and 
sales of goods the transport of goods by sea alone is no longer of greatest signifi- 
cance. Containers, in particular, have made it easier for transport of the same unit 
to be carried by  different modes of transport. Sales of goods and delivery of goods 
are now commonly made on a ccdoor-to-door" basis. "Combined transport" is 
the term used where goods are successively carried by at least two modes of 
transport, for example, by road, rail, inland waterway, sea and air. 

Traditionally, the Hague Rules, Hague-Visby Rules and even the Hamburg 
Rules, govern bills of lading and tend to cover only port-to-port transport. The 
inland stages or stages of transport by air are covered by other documents and 
other regimes of liability of the carrier. Now, however, developing "inter- 
modalism" or, as it may be called, ccmultimodalism" can cover the situation 
where the seller entrusts his goods to one carrier who undertakes to transport or 
arrange to transport the goods to the buyer's destination, bearing one regime of 
liability. As far as the shipper is concerned, he can obtain one transport document 
which he can then present to the bank for payment for the goods. Such a docu- 
ment has a good potential but requires international acceptance. The "Multi- 
modal Convention 1980" (United Nations Convention on International Multi- 
modal Transport of Goods) is not yet in force in 1992. 

However, the concept of combined transport is not new. For example, the 
"Uniform Customs and Practice for Documentary Credits, 1974" (UCP 
1974) stated that 

"If the credit calls for a combined transport document, i.e. one which provides for a 
combined transport by at least two different modes of transport . . .banks will accept 
such documents as tendered." 

However, if the credit required a "shipped bill of lading" a combined transport 
document was unacceptable by banks. 

UCP 1983 now provides in Art. 26: 
"If a credit calling for a transport document stipulates as such document a marine bill 
of lading: 

(a) Banks will, unless otherwise stipulated in the creidt, accept a document 
which: 
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(i) appears on its face to have been issued by a named carrier, or his agent, 

and 
(ii) indicates that the goods have been loaded on board or shipped on a 

named vessel . . . 
(b) Subject to the above, and unless otherwise stipulated in the credit, banks will 

not reject a transport document which: 
(i) bears a title such as 'Combined transport bill of lading', 'Combined 

transport document', 'Combined transport bill of lading' or 'port-to- 
port bill of lading', or a title or a combination of titles of similar intent 
and effect . . ." 

Article 27 provides that unless the credit "specifically calls for an on board 
transport document, . . . banks will accept a transport document which indicates 
that goods have been taken in charge or received for shipment". Therefore, 
shipped bills of lading are no longer essential in the modem camage of goods. 

Combined transport without a single document as evidence of the contract of 
camage can cause problems if different liability regimes are used. The cargo 
interests will have to discover and establish at what stage the loss or damage may 
have occurred and then bring an action against the camer under separate con- 
tracts of camage. A problem can also arise with regard to the documentary credit 
system of paying for the goods. If the seller has to prove to the bank that the goods 
are on their way to the buyer he will have to obtain all the documents evidencing 
camage until the goods reach the buyer's destination. 

Many large shipping companies offer one-document camage with single liabil- 
ity. The documents they use may be called combined transport bills of lading or 
"multimodal transport documents". In addition there are similar documents for 
general use, such as COMBIDOC, a "Combined Transport Document" issued 
by BIMCO. Large freight forwarders may issue another form of combined trans- 
port bill of lading, the "Negotiable FIATA Combined Transport Bill of Lading", 
which is subject to the Standard Conditions of FIATA. FIATA is the inter- 
national organisation of freight forwarders who provide services to shippers and 
the modified standard form of document its members may use is treated with 
respect in the business community because, as a last resort, FIATA, in Zurich, 
Switzerland, may compensate a cargo claimant if the forwarder member cannot. 
The commonly accepted abbreviation for such a document is "FBL", for 
"FIATA Bill of Lading". (See also FIATA Bill of Lading.) 

However, not all camers are prepared to accept overall responsibility for 
camage and many wish to limit their liability by attempting to pass on the fault for 
loss or damage to other camers, or sub-contracting camers. 

A combined transport document may name the issuer of the document as a 
"Combined Transport Operator" or "CTO". For example, COMBIDOC states 
that the CTO is "the party on whose behalf this C T  document is signed". This 
party does not have to be the ocean camer. It can be a freight forwarder. 

The CTO accepts the responsibility to take the goods into his charge and 
complete the transport, delivering them at the place designated for delivery. The 
liability of the CTO is assumed to cover loss of or damage to the goods from the 
taking into charge until the time of delivery. The compensation method and 
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regime of liability depends on the knowledge of the stage of transport where the 
loss or damage occurs. If it is known where the loss or damage takes place, the 
liability of the CTO is governed by whichever international Convention that 
applies to the carriage on that stage. For example, if the carriage is by sea, the 
Hague Rules or Hague-Visby Rules and their provisions relating to liability may 
apply. If the transport stage is by road, the International Carriage of Goods by 
Road Convention, "CMR 1956", may apply. By rail, the International Camage 
of Goods by Rail Convention, "CMI 1970", may apply while the Warsaw Con- 
vention 1929 may apply to Camage of Goods by Air. 

If the stage of transport where the loss has occurred is not known, the liability of 
the CTO and the limitation of liability may be governed by provisions in the 
document. 

Containers and bills of lading. With the advent of containerisation and also 
intermodalism, much cargo is being carried in containers, especially smaller con- 
signments which can be camed on a "door-to-door" service. The camage of 
goods in containers may be under bills of lading and various problems can arise 
with this relatively recent mode of carriage. For example, the 1924 Hague Rules 
were not designed for containers and for the possibility that packages of cargo in 
the containers should be taken into account for the limitation of liability. (See also 
Package limitation.) If a bill of lading was issued for "One container", this was 
the package for limitation of liability. The Hague-Visby Rules 1968 modified the 
Hague Rules and took into consideration the fact of containerisation and that the 
container frequently contains many packages. 

However, this recognition does not necessarily mean that the problems are 
over. Another problem can arise if the shipper wrongly declares the contents 
andlor the weight of the contents of a container and yet another if the containers 
are stuffed by the shipper or an inexperienced freight forwarder and the stuffing 
has been carried out negligently, carelessly or unprofessionally. The contents can 
be damaged and the carrier, who may be a shipowner, may be faced with a cargo 
claim. 

For example, in the United States, a decision in a New York Court may demon- 
strate how cargo packed into a container by shippers can be damaged. In Perugina 
Chocolates v. s/s Ro-Ro "GenovaJJ, 1986, the shippers packed chocolates into a 
container in their factory when the outside temperature was quite high. A clean 
bill of lading was issued for door-to-door carriage. The container was then stowed 
on the deck of the vessel because the shippers had not advised the carrier that 
under-deck stowage was essential. On the passage to the United States the outside 
temperatures rose. On arrival the contents were found to be damaged. The cargo 
interests claimed that the carrier was responsible for the damage. However, the 
court held that the cargo interests had not proved that the damage did occur while 
the goods were in the carriers' care. The issue of a clean, on-board bill of lading 
meant only that the container was in good order and condition. There was no 
guarantee given of the condition of its contents! 

In 1988, BIMCO advised its members that: 

"The correct stowing of goods in the container is of vital importance to the safety of 
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the vessel-and so is the weight. If the weight is declared incorrectly it may affect the 
stability of the vessel, and thereby touches on the most important issue of safety. 

Declaration of goods stowed in the container is of great importance to the vessel and 
to its Officers, who are responsible for correct stowing on board to comply with IMO 
and other international and national regulations. 

An incorrect declaration of goods stowed in the containers can result in severe 
penalties imposed by local customs regulations and the carrier will therefore be caught 
as an innocent victim. Special attention should be paid to the recent exposure to 
owners when narcotics are discovered in containers . . . 

Very often containers are received on board for loading after they have passed 
customs control. Thereby the containers are sealed, and the responsible Officers of 
the vessel will not be allowed to break the seal to check whether the cargo loaded in the 
containers is correctly stowed. They have to rely upon the shippers' and/or the for- 
warding agents' description of the goods and the proper stowage. The responsibility of 
the land-based operation cannot therefore be denied." 

Pilferage of cargo was expected to reduce when cargo was containerised. How- 
ever, this can still occur as was clear from the Australian court decision in the case 
of The Esmeralda, 1988. (See the discussion of this case under Claused bill of 
lading.) 

The limitation of liability provisions contained in the various "Rules" and 
legislation can also lead to problems. The Hague-Visby Rules were an attempt to 
solve the problems raised by the Hague Rules. Article IVY r. 5(c) of the former 
states: 

"Where a container, pallet or similar article of transport is used to consolidate goods, 
the number of packages or units enumerated in the bill of lading as packed in such 
article of transport shall be deemed the number of packages or units for the purpose of 
this paragraph as far as these packages or units are concerned. Except as aforesaid 
such article of transport shall be considered the package or unit." 

The Hague-Visby Rules allow the carrier to limit liability to an amount of 
money per package or unit. The Hague Rules also allowed this. The last sentence 
of the above paragraph is very significant to the cargo claimant if the bill of lading 
does not specifically state that the container contains a precise number of pack- 
ages. In the United States, the Carriage of Goods by Sea Act 1936 enforces the 
Hague Rules but problems have arisen in the past on the package limitation under 
this legislation. (See also Package limitation.) If the contents of the container 
are described, the carrier's liability is US8500 per package as described. If the 
contents are not described, the carrier's liability is only for US8500 because the 
COGSA "package" is the container. 

(See also Clean bill of lading and Deck cargo.) 

Deck cargo. When goods are carried on deck ("deck carriage"), they are exposed 
to the weather conditions, sea spray and seawater shipped on board the vessel. The 
risk of loss or damage to the cargo is higher than if it was stowed "under-deck" 
within the cargo compartments and the carrier may wish to exclude or limit 
liability for loss or damage during carriage. The cargo interest, and/or his insurers, 
on the other hand, may wish to be protected against loss or damage to cargo where 
deck carriage was not authorised. Sometimes deck carriage may be agreed 



BILLS OF LADING 285 

D e c k  cargo-continued 
between the shipper and the camer because of the nature of the cargo, for 
example, a very large unit of cargo, such as a locomotive. It may also be an 
accepted manner of carrying the goods, as it is for containers. 

Deck camage can cause problems for both the camer and the shipper in a 
number of ways. These depend on whether the deck camage was agreed or not 
and also whether the camage under the bill of lading is subject to the Hague-Visby 
Rules or the United Kingdom Camage of Goods by Sea Act 197 1 or the Hamburg 
Rules. In addition, the "Uniform Customs and Practice" (UCP 1983) on Bank- 
ers' Commercial Credits states in Art. 28 that: 

"(a) In the case of camage by sea or by more than one mode of transport but 
including camage by sea, banks will refuse a transport document stating that 
the goods are or will be carried on deck, unless specifically authorised in the 
credit. 

(b) Banks will not refuse a transport document which contains a provision that 
the goods may be carried on deck, provided it does not specifically state that 
they are or will be loaded on deck." 

In the Hague-Visby Rules and Hague Rules, Art. I1 provides for the camer's 
responsibilities, liabilities, rights and immunities under every contract of camage 
of "goods" by sea. Article 111, r. 2 requires the camer to deal with "goods" in a 
proper and careful manner. There are many other references to "goods". How- 
ever, if the word "goods" does not include a description of certain cargo, it would 
appear that these Rules do not apply to that cargo and thus the responsibilities, etc. 
of the camer concerning goods do not exist. In the Hague-Visby RulesIHague 
Rules "goods" includes ". . . goods, wares, merchandise, and articles of every 
kind whatsoever except . . . cargo which by the contract of camage is stated as 
being camed on deck and is so camed" (Art. I). This can be called "deck 
cargo". 

There are two conditions for cargo not to be regarded as "goods": the docu- 
ment must state that the goods are camed on deck (not merely giving the camer 
the liberty to carry the goods on deck) and the goods must be so camed. If the 
document does not state that the goods are camed on deck but the goods are 
actually camed on deck, the cargo may be "goods". Alternatively, if the docu- 
ment states that the cargo is camed on deck but the stowage is under deck, the 
cargo may be "goods" and the camer can be responsible. This can be confusing to 
camers and shippers, especially concerning the liability of the camer. 

The United Kingdom Camage of Goods by Sea Act 197 1 provides that "deck 
cargo" is not excluded from the application of the Hague-Visby Rules. The 
Hamburg Rules also do not specifically exclude deck cargo as "goods". 

If the Hague-Visby Rules or Hague Rules do not apply, the camer may use 
clauses in the bill of lading or other document which is evidence of the contract of 
camage to exclude or limit his liability. This would not be in breach of Art. 111, 
r. 8, which renders null and void clauses which relieve the camer from liability for 
loss or damage to or in connection with "goods". 

When cargo is carried on deck without agreement by the shipper or other cargo 
interests, this is "unauthorised deck cargo" and such camage may cause the camer 
to lose any benefits he may have had under the contract of carriage of goods by sea. 
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(See also Breach of contract and  bills of lading.) In The Chanda, 1989, it was 
said: 

". . . the perils of the sea exception is not available to the (camer) since paragraph 
608(3) expressly excludes any exemptions from liability where it is proved that the 
occurrence was the result of a circumstance for which the carrier is responsible: here 
the (camer) was responsible on two separate counts, namely stowing on deck in a 
position of maximum exposure when the proper mode was to stow under deck, and 
inadequate lashing." 

(The reference to "paragraph" is the relevant paragraph in the "German Com- 
mercial Code" which incorporates parts of the original Hague Rules. The para- 
graph provides that the exemption from liability of a carrier is restricted as descri- 
bed by the judge. The cargo that was badly damaged was a control cabin 
containing sophisticated electronic and computer equipment.) In The Chanda, 
the judge held that 

". . . clauses which are clearly intended to protect the Shipowner provided he honours 
his contractual obligations to stow goods under deck do not apply if he is in breach of 
that obligation." 

The legal position of carriers under bills of lading when unauthorised deck 
cargo is carried has been established in the old case of Royal Exchange Shipping Co. 
Ltd. v. Dixon, 1886, in which a cargo of cotton was carried on deck, the bills of 
lading for part of the cargo specifymg "under deck" stowage. The deck cargo was 
carried in breach of the contract and were not within the exceptions specified in 
the bills of lading, which made specific reference to the goods being safely stowed 
under deck. 

As the UCP, Art. 28(b), indicates, a transport document, including a bill of 
lading, may give the carrier the liberty to carry the goods on deck. Such clauses are 
found in many bills of lading and come under a general name of "liberty clause". 
A liberty clause is not the same as one stating explicitly that the goods are carried 
on deck. A liberty clause when cargo is actually carried on deck may not cause the 
goods to fall foul of the exclusion under the definition in Art. I of the Hague-Visby 
Rules. However, the clause may be invalidated under Art. 111, r. 8. Whether or not 
the Hague-Visby Rules apply, the deck carriage may be unauthorised and the 
carrier may be prevented from relying on any protection clauses in the contract of 
carriage. 

While the Hamburg Rules do not specifically exclude "deck cargo" as "goodsy', 
the Rules devote a complete Article to matters related to deck cargo. Article 9 
"authorises" deck carriage only with the agreement of the shipper or with the 
usage (custom) of the particular trade or if required by the law. The second 
condition would concern containers and the third would probably relate most 
commonly to certain classes of "dangerous goods" and the regulations contained 
in the International Maritime Dangerous Goods Code, published by IMO and 
implemented by many countries' domestic legislation. 

If the goods are agreed to be carried on deck an express statement must be 
inserted in the bill of lading. Without such a statement the carrier may be unable to 
prove the earlier agreement. In any case, any such agreement cannot be used as 
evidence if the bill of lading has been acquired by a third party including a 
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consignee. Article 15, r. 1 (m) provides that a bill of lading must include a state- 
ment, if applicable, that goods shall or may be carried on deck. This seems to 
imply a "liberty clause". It is uncertain, because the Hamburg Rules are not in 
force (in 1991), whether this statement would be evidence of such an agreement. 
The liberty statement may not be a statement that the cargo is actually carried on 
deck. 

If deck carriage is unauthorised, the carrier is liable for loss or damage or also 
delay in delivery resulting from the deck carriage. Unauthorised carriage may 
result in the carrier's being unable to limit liability. 

Therefore there are very serious consequences for the carrier of unauthorised 
deck carriage. Not only can the carrier lose any protection under the Hague-Visby 
Rules or Hague Rules or even the Hamburg Rules and also under any other 
contract of carriage of goods by sea, but also, especially if the carrier is a 
shipowner, he may not be covered for liability by his Mutual Association. Many 
"P. & I. Clubs" do not provide cover for liabilities arising from unauthorised deck 
carriage. 

Delivery orders. At the request of shippers, consignees or indorsees, delivery 
orders may sometimes be issued by the agents of the shipowner for part of the 
goods shipped under bills of lading. The request may originate when the bill of 
lading is for a large quantity of bulk cargo and only one set of bills of lading has 
been issued to cover the entire quantity loaded. After shipment, the seller may be 
able to sell the goods to various parties in smaller lots. The characteristic of the bill 
of lading as a document of title would then fail because each party may require a 
separate bill of lading. The seller may either request the carrier to exchange the 
single set of bills of lading for separate bills covering different amounts or request 
the shipowner or his agents to issue "Ship's Delivery Orders" for smaller portions 
than those described in the original bill of lading. While the bill of lading is a 
document of title, the delivery order is not. However, the delivery order can be a 
receipt for cargo and may also be evidence of the contract of carriage. 

If the carrier declines to issue a delivery order, the shipper may attempt to issue 
his own delivery orders to the carrier or vessel's agent at the discharging port to 
deliver part of the cargo under the single bill of lading to different consignees or 
receivers. 

The phrase "delivery order" can also be used in another context. When the 
vessel arrives at the discharging port and discharges the goods into a warehouse, 
the consignee or indorsee may present the bills of lading or a letter of indemnity, if 
the original bills of lading have not yet arriveed, to the vessel's agents. The agents 
will sight the documents and, if they are considered to be in order, the agents may 
issue a delivery order addressed either to the master or to the persons in charge of 
the warehouse to deliver the goods to the holder of the order. 

Demise clause. This is commonly found in bills of lading issued by a charterer 
who enters into a contract of carriage of goods by sea with a shipper. A specimen 
clause is: 

"If the ship is not owned by or chartered by demise to the company or line by whom 
the bill of lading is issued (as may be the case notwithstanding anythmg that appears to 
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the contrary) this bill of lading shall take effect only as a contract with the owner or 
demise Charterer as the case may be as principal made through the agency of the said 
company or line who acts as agents only, and who shall be under no personal liability 
whatsoever in respect thereof." 

The above clause was used in the bills of lading issued by a time charterer of a 
vessel, on its own forms, in the case of The Antares, 1987. The vessel loaded 
machinery at Antwerp for carriage to Mombasa. The bills of lading were subject 
to the Hague Rules or the Hague-Visby Rules. When the cargo was discharged at 
Mombasa, it was discovered that part of the machinery had been loaded on deck 
(see also Deck cargo) and had been seriously damaged during the voyage. The 
holders of the bills of lading assumed that the charterers were the owners of the 
vessel. They overlooked the demise clause printed on the back of the bills of 
lading. A claim was made against the issuers of the bill of lading. More than 11 
months after the discharge, the solicitors for the holders of the bills of lading 
appointed an arbitrator. Two days after a year after discharge had passed, the 
issuers advised the solicitors acting on behalf of the bill of lading holders that the 
former were not the owners of the vessel. When the solicitors fmally made a claim 
against the owners about another three months had passed. The owners alleged 
that the claim against them was time-barred by the provisions in the Hague-Visby 
Rules or Hague Rules that require suit to be brought within one year of their 
delivery or the date when they should have been delivered. 

In the English Court of Appeal it was argued for the holders of the bills of lading 
that the time charterparty between the shipowner and the charterer permitted the 
charterer to sign bills of lading as authorised agents of the shipowners and also to 
settle claims on behalf of the shipowner. This would make them "authorised 
agents" to receive service of the notice of arbitration on behalf of the owners. The 
judge did not agree with the argument that the charterers were authorised to settle 
all claims on behalf of the owners, but only those cargo claims which were the 
liability of the charterers under the terms of the charterparty. The charterers were 
not agents to receive notices of arbitration. 

Therefore the clause was valid, as such a similar clause was in the earlier case of 
The Berkshire, 1974, where the judge said: 

". . . I see no reason not to give effect to the demise clause in accordance with its terms. 
. . . It is not in dispute that the ship was not owneed or chartered by demise to . . . (the 
company or line by whom the bill of lading was issued) . . . but was on the contrary 
owned by the shipowners. It follows that the bill of lading is, by its express terms, 
intended to take effect as a contract between the shippers and shipowners made on 
behalf of the shipowners by . . . as agents only." 

The demise clause may therefore be a disadvantage to the holders of bills of 
lading because they may be unaware who is the carrier against whom a cargo claim 
should be brought. The charterer can avoid liability also by using an "identity of 
carrier" clause in bills of lading he may issue, even on his own forms. Such a clause 
may, however, make it easier for the bill of lading to know the person against 
whom a cargo claim may be brought. Examples of such a clause can be found in 
standard-form bills of lading approved by BIMCO: 
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CONLINEBILL 
"The contract evidenced by this bill of lading is between the merchant and the owner 
of the vessel named herein (or substitute) and it therefore agreed that said shipowner 
only shall be liable for any damage or loss due to any breach or non-performance of 
any obligation arising out of the contract of camage, whether or not relating to the 
vessel's seaworthiness. If, despite the foregoing, it is adjudged that any other is the 
camer and/or bailee of the goods shipped hereunder, all limitations of and exoner- 
ations from, liability provided for by law or by this bill of lading shall be available to 
such other. 

It is further understood and agreed that as the Line, Company or Agent who has 
executed this bill of lading for and on behalf of the master is not a principal in the 
transaction, said Line, Company or Agents shall not be under any liability arising out 
of the contract of camage, nor as camer nor bailee of the goods." 

VISCONBILL 
"The contract evidenced hereby is between the merchant and owner or demise 
charterer of the vessel designated to carry the goods. No other person or legal entity 
shall be liable under this contract, and the protection of Article IV bis of the Hague- 
Visby Rules and any other statutory exemption from or limitation of liability shall 
inure also to the benefit of stevedores and other servants or agents of the camer. For 
the purposes of this clause all such persons and legal entities are deemed to be parties 
to this contract, made on their behalf by the carrier." 

While the English courts (and other countries' courts) consider a demise clause in 
favour of the time charterer, other jurisdictions are not so inclined. For example, in 
the Canadian Federal Court of Appeal, in the case of The Newfoundland Coast, 
1989, it was held that a demise clause in a bill of lading did not exclude liability of a 
time charterer who had entered into a contract of carriage with the shipper. The bill 
was signed by an employee of the charterer on behalf of his employer by name. A 
space on the bill for the name of the vessel was left blank so there was evidence that 
the cargo would be carried other than in a vessel owned by the charterer. 

Also in Germany, in February 1990, the Federal Supreme Court denied vali- 
dity to an "identity of carrier" clause identical to the CONLINEBILL clause 
above. The Supreme Court held that the printed name of the time charterers on 
the front of the bill of lading and the signature by the charterers' agent evidenced a 
contract of carriage between the shippers and the charterers as the "carrier". The 
shipowners were not a party to this contract. 

There is acceptance of the clause in some countries, in favour of charterers and 
hostility in others, in favour of the shipowners. In the middle are the cargo inter- 
ests who should know clearly who the carriers are under the bills of lading they 
receive. 

The origin of the clause was during the Second World War when British vessels 
owned, chartered or requisitioned by the Government were assigned to liner com- 
panies to operate. The liner company would issue bills of lading on their own forms. 
If loss or damage occurred to the cargo, perhaps by unseaworthiness, the liner 
company issuing the bills of lading would be liable but would not be allowed to limit 
their liability because of a principle that limitation ofliability was permitted but only 
by shipowners under the Merchant Shipping Acts then in force. Now, however, the 
clause is used for purposes very different to those for which the clause was designed. 
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Deviation and bills of lading. (See also Breach of contract and bills of lad- 
ing.) Under a contract of camage if a party intentionally moves away from the 
agreed method of performance of the contract such departure is known as a "devi- 
ation". Hence, in the United States, a serious breach of contract is called a 
"deviation". However, this word is generally used for a departure from and return 
to a customary, geographical route during a sea passage. This departure is con- 
sidered to be "geographical deviation" and the use of "deviation" in the context 
of a general breach of contract may be confusing. In the U.S., a serious breach of 
the contract may also be termed "quasi-deviation". In Continental countries, a 
serious breach is called a "rupture of the contract". 

A deviation can result in the camer's losing the benefits he may have enjoyed 
under a contract of camage. In the common law, a common camer was not 
permitted to deviate except to save life or to protect the vessel, cargo and persons 
on board from danger. This was more related to "geographical deviation". 
Express terms in the contract of camage or evidence of the contract of carriage 
now permit a wider discretion to the camer to leave an agreed or usual route and 
return to it. Indeed, the Hague-Visby RulesJHague Rules state, in Art. IV, r. 2(1) 
that "Neither the camer nor the ship shall be responsible for loss or damage 
arising or resulting from . . . saving or attempting to save life or property at sea". 
Article IV, r. 4 also provides that: 

"Any deviation in saving or attempting to save life or property at sea or any reasonable 
deviation shall not be deemed to be an infringement or breach of these Rules or of the 
contract of camage, and the camer shall not be liable for any loss or damage resulting 
therefrom." 

The emphasis on the word "reasonable" is significant. Such a deviation would 
not cause any reasonably minded cargo owner or shipowner to raise any objec- 
tion. An unreasonable deviation would be in breach of the Rules and the camer 
would lose the exceptions from liability in Art. IV, r. 2(1). 

In the Hamburg Rules, Art. 5, r. 6 provides somewhat more restrictively, that 

"The camer is not liable, except in general average, where loss, damage or delay in 
delivery results from measures to save life or from reasonable measures to save 
property at sea." 

Deviation under United States law or "quasi-deviation", as it is sometimes called, 
tends to be much wider and goes well beyond the concept of "geographic devi- 
ation". Generally short-delivery, over-camage and unauthorised deck carriage 
are traditionally considered to be quasi-deviations. However, cargo interests in 
the United States have attempted-with general lack of success-to broaden the 
concepts of "deviation" there. 

For example, In Parmass International v. Sealand Service, 1985, the cargo inter- 
est brought an action against the camer, claiming for damages for delay in de- 
livery because of unreasonable deviation by not carrying the cargo of containers 
directly from Houston to Piraeus. The cargo was actually carried from Houston 
to Rotterdam and then on feeder vessels via other ports to the destination. The 
cargo interest failed in his claim for two reasons: there was no deviation from the 
contract of carriage and, even if there was, it was reasonable because of the 
established and well-advertised use of feeders by the camer. Indeed, the camer's 
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bill of lading permitted transhipment and forwarding by feeder vessels. Because 
the deviation was not "unreasonable" the carrier did not lose the benefits under 
the U.S. Carriage of Goods by Sea Act 1936, which generally implements the 
Hague Rules. 

In The Strathewe, 1986, the vessel shipped cargo from Dubai to Houston. After 
the vessel departed from the loading port, the British Government requisitioned 
her for service during the war that the United Kingdom was pursuing with 
Argentina over the Falkland Islands. The vessel had to discharge the cargo at Malta 
and proceed to the U.K. The shipowners intended to reload the cargo on to 
another vessel for carriage to Houston. However, owing to the carrier's negligence, 
only 16 of the original 18 packages of goods were reloaded and delivered to the 
receivers. The receivers claimed their full loss from the carriers. Originally, a 
United States court held that the deviation was "unreasonable" and the usual 
US8500 per package would not apply. The carrier would have to bear the liability 
for the full claimed amount. On appeal to the U.S. Court of Appeals, it was held 
that the carrier's negligence at Malta was not an "unreasonable deviation". More- 
over, the action of the carrier was reasonable in the light of the prevailing circum- 
stances. The court refused to extend the concept of "deviation" to negligence in 
the handling and care of cargo. The carrier did not lose the benefit of the US8500 
package limitation under the Carriage of Goods by Sea Act 1936. 

In The Ogden Fraser, 1987, the United States court had to decide whether a 
carrier lost the benefit of the one-year limitation period under the U.S. Act. The 
vessel did deviate unreasonably on a voyage from New Orleans to Bombay. Some 
consignees brought successful actions against the carrier within the limitation 
period. Other consignees brought their actions after the limitation period. The 
court held that the unreasonable deviation resulted in the carrier's losing the 
benefits under the U.S. Camage of Goods by Sea Act 1936, including the time- 
bar. 

In a case before the English courts, The Antares, 1987, it was claimed by cargo 
interests that the carriers were not entitled to rely upon the time-bar in Art. 111, r. 6 
of the Hague-Visby Rules because, by loading "the goods" on deck they were in 
fundamental breach of the contract of carriage. (See also Deck cargo for the 
effect of unauthorised deck carriage.) The English Court of Appeal held that the 
old English doctrine of "fundamental breach" no longer exists because of House 
of Lords decisions in 1967 and 1980. In the 1967 case, Suisse Atlantique v. 
Rotterdamsche Kolen, it had been suggested that the "deviation cases" should be 
treated in the same manner as for any breach of contract. In the 1980 case, Photo 
Production v. Securicor, the same judge said that the deviation cases had special 
rules derived from commercial and historical reasons. This implies that the 
"deviation cases" may be treated outside the general law governing contracts. In 
the Court of Appeal in The Antares, 1987, the judge was of the opinion that the 
"deviation cases" should still be treated under the law of contract generally, but 
he was faced with a case of unauthorised deck carriage. He decided that on the 
true construction of Art. 111, r. 6, the time limitation did apply. The Rule provides 
that the camer shall in any event be discharged from all liability whatsoever unless 
suit is brought within one year. The use of the word "whatsoever" makes it clear 
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that the time limit may apply even when the carrier has committed an unreason- 
able deviation. 

Thus there seems to be a different approach to the effect of unreasonable 
deviation by United States courts and courts in the United Kingdom. However, 
this difference is only apparent when it is realised that the United States courts 
apply the Camage of Goods by Sea Act 1936 which implements the older Hague 
Rules in which the word "whatsoever" was omitted. The Antares concerned the 
application of the more recent Hague-Visby Rules. 

The courts in the United States are more restrictive on extending the concept of 
"deviation" or "quasi-deviation" and its effects on the time limit in' the Hague 
Rules. For example, in Insurance Company of North America v. S.S. Oceanis, 1988, 
the vessel loaded cargo which was damaged before shipment. The mate's receipts 
were claused accordingly but the clauses were not transferred to the bills of lading. 
The cargo interests brought their action almost three years after delivery. They 
argued that the failure of the camers to clause the bills of lading was an "un- 
reasonable deviation" and therefore the camers could not benefit from the one- 
year time limitation. The court decided that "unreasonable deviation" would not 
be extended to documentary discrepancies. 

Not every change in the usual and customary geographical route between load- 
ing and discharging ports is a "deviation". In The A1 Taha, 1990, the vessel loaded 
cargo in the United States for Turkey. The bill of lading was subject to the U.S. 
Camage of Goods by Sea Act 1936 (implementing the Hague Rules) of which 
section 4(4) is similar to Art. IV, r. 4 of the Hague-Visby Rules which provide for 
reasonable deviation with the addition of the words: "Provided, however, that if 
the deviation is for the purpose of loading or unloading cargo or passengers it 
shall, prima facie, be regarded as unreasonable." 

At the loading port, Portsmouth, a damaged part of the vessel's fittings was sent 
to a neighbouring port, Boston, for repairs. After completion of loading the vessel 
sailed to Boston where the repaired fitting was replaced and the vessel took on 
bunkers in the inner harbour. The original intention had been to return the 
damaged part to Portsmouth and then to proceed to Boston to bunker in the outer 
harbour. After bunkering, the vessel was unberthed but negligence of the pilot 
caused her to go aground. However, the vessel proceeded to sea but returned to 
Boston as a "port of refuge" for repairs. Under the York-Antwerp Rules, expenses 
at a "port of refuge" are allowed as "general average" expenses. 

The average adjustment indicated that the cargo interest's contribution was 
to be US$883,000. They refused to pay, claiming that the vessel had deviated 
to Boston unreasonably. However, a shipowner is normally entitled to be 
guided in his choice of bunkering ports by cheapness and convenience. His 
decision must be reasonable and "usual". The judge in the English court held 
that the decision to bunker in the inner harbour would not have been a devi- 
ation at all had the shipowners not have conceded that the small detour was a 
"reasonable" deviation. The arrangements for the damaged part to be taken to 
Boston and for the vessel to proceed there to replace it and also to bunker were 
made before the voyage began. Normally "deviation" occurs during a voyage. 
In this case, the judge said: 
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". . . a 'reasonable deviation' within Article IVY r. 4 can be a deviation planned 
before the voyage begins or the bills of lading are signed. In practice such a planned 
deviation is likely to be reasonable only where the deviation is planned in order to 
perform the contractual adventure . . . In such a case Art. IVY r. 4 will apply pro- 
vided that the deviation planned constitutes a reasonable manner of performing the 
contractual adventure. . . . It was reasonable to plan to deviate to collect the boom 
en route rather than to wait for the weather conditions to permit delivery at Ports- 
mouth . . ." 

Therefore a deviation planned before a voyage can be reasonable. The ship- 
owners were entitled to recover the cargo interests' contribution of general 
average contributions. 

Document of title. In modem international trade and shipping this is probably 
the most important characteristic of the bill of lading. A "document of title" is a 
document that enables the holder (the person who "possesses" it) to deal with 
the goods described in it as if he was the owner. "Title" is the right to ownership. 
"Ownership" can be explained as the right of using, altering, disposing of (that 
is, selling) and destroying the goods. This "ownership" or "title" can be trans- 
ferred by a formal transfer of the document, such transfer being an "indorse- 
ment" andor delivery of the document itself. 

While the goods are in transit from the shipper, for example, when the cargo is 
at sea, they cannot be physically delivered to the buyer or person entitled to have 
the goods. "During this period of transit and voyage the bill of lading . . . is 
universally recognised as its symbol and the endorsement and delivery of the bill 
of lading operates as a symbolic delivery of the cargo. Property in the goods 
passes by such endorsement and delivery of the bill of lading whenever it is the 
intention of the parties that the property should pass, just as under similar 
circumstances the property would pass by an actual delivery of the goods . . ." 
(Sanders v. Maclean, 1883). The "parties" include the seller and buyer of the 
goods and "property" is that thing which is capable of "ownership". (See also 
Bills of Lading Act 1855.) 

The goods can therefore be bought and sold while they are in transit at sea. 
This passes the property in the goods and also the right to possession when the 
vessel arrives at the port of delivery. The right to possession is exercised by the 
holder presenting the document and claiming the goods. Problems can arise if 
the claimant does not have the document, perhaps because it is delayed through 
the documentary credit system. 

If the "property" can "pass" by indorsing andor delivering the document, 
this is as if ownership is being transferred or assigned. The bill of lading may 
sometimes be called a "negotiable" document but the word "negotiable" is 
connected with "negotiable instruments" which deal with the rights to money, 
for example, a cheque. The transferability of the bill of lading gives its transfereel 
holder rights to goods and a transfer of rights is an "assignment". The transfer 
of title to the goods depends on the terms in the contract of sale and the title is 
transferred ("property passes") when the parties intend it to pass. Such transfer 
can be by indorsement of the bill of lading by its holder. 

If the bill of lading requires the carrier to deliver the goods to the order of a 
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person, that is an "order bill of lading" and this would be transferable (or 
"negotiable".) This type of bill of lading is a document of title. 

If the bill of lading contains only the name of the person to whom the goods 
are to be delivered and delivery is not made subject to the order of a person, 
this is a "straight bill of lading" and is not negotiable or transferable. There- 
fore it cannot be a "document of title". A "non-negotiable" document 
operates as a receipt for cargo and can also be the evidence of the contract of 
carriage. Such a non-negotiable document may actually be marked as such. 
The document can be called a "waybill". While the waybill may be suitable for 
purposes of evidencing the terms of the contract of carriage and also evidence 
that the goods were received by the carrier, the goods will be delivered to the 
person named in it on proof of his identity. Waybills may be appropriate to 
avoid fraud or to cover the common situation where the goods may be sold 
before they are even shipped. 

However, the document of title characteristic of the bill of lading may still be 
important if the goods are to be transacted while the goods are in transit and, in 
any case, when the transaction is financed through banks and the documentary 
credit system. In this situation, the bank is providing finance to the buyer and this 
requires some form of security. The traditional bill of lading fulfils this require- 
ment of security. This is one reason why banks are very careful when making 
payment on the production of bills of lading and why they are governed by the 
terms of the "UCP 1983". When the bank is to make a payment, it will follow 
precisely the instructions of the buyer, contained in the original application for a 
documentary credit or just "credit". If the credit specifies a "shipped on-board 
bill of lading", the bank is unlikely to accept a non-negotiable waybill or perhaps 
even a "combined transport document". 

Documentary credit system. The documentary credit can also be called a 
"commercial credit" and the system is one that is controlled by banks which 
provide finance for buying and selling goods. The phrase "standby letter of 
credit" can also be used. These phrases refer to any arrangement in which a 
person (usually the buyer) makes application to the bank for a documentary credit 
and furnishes precise instructions as to how and when the bank should arrange for 
payment to a third party (generally the seller or to the seller's order). The bank 
(called the "issuing bank"), can authorise another bank to make the payment to 
the third party against stipulated documents, provided that the terms and con- 
ditions of the credit (generally the buyer's instructions) are complied with. The 
third party is called the "beneficiary". The other bank is called the "advising 
bank" because this bank will advise the beneficiary about the credit and what 
documents should be produced before payment. In the system, the issuing bank 
can also make the payment either directly or through a branch. 

Either the issuing bank or the advising bank can also pay, accept or negotiate a 
"bill of exchange" or "draft" drawn by the beneficiary. Moreover, a third bank 
may enter the scene, the "confirming bank", authorised or requested by the 
issuing bank to guarantee that the beneficiary will be paid, for example, if one 
party is in a country where there are foreign exchange restrictions. This will give 
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the exporter confidence in the entire transaction and may be specified by him to 
the buyer in the contract of sale. 

The documentary credit system is a separate transaction from the sale of the 
goods and also separate from the contract of carriage. However, the system influ- 
ences the bill of lading which is used in the contract of carriage. 

In the sale of goods, whether domestic or international, sellers may hesitate to 
release their goods before receiving payment and buyers may prefer to receive the 
goods (for example, to inspect that the goods match the description) or have 
control over them (for example, to sell them to another party) before making 
payment. However, matching payment with physical delivery is not always poss- 
ible. A compromise is agreed whereby payment will be made when documents 
representing the goods are handed over. This handing over of the documents is 
called "constructive delivery". The documents include "transport documents" 
which include marine bills of lading. The documents transfer title to the goods to 
the person who may eventually be the buyer. The holder of the documents then 
have some control over them. 

The credit can be either a "revocable letter of credit" or an "irrevocable letter 
of credit". If the instructions to the issuing bank do not specify the type of credit, it 
is presumed to be revocable. The revocable credit may be amended or cancelled 
by the issuing bank at any time and without notice to the beneficiary. This is one 
reason why this form of credit is unattractive in international trade and not very 
common. The irrevocable credit is a definite undertaking by the issuing bank to 
pay or that payment will be made provided that the terms and conditions of the 
credit are complied with by the seller and the stipulated documents are presented. 

The documents are "transport documents", "insurance documents", a "com- 
merical invoice" and other specified documents, for example, a certificate of 
weight. The entire documentary credit system is therefore concerned with pay- 
ment for documents rather than payment for physical goods. The documents 
come to represent the goods and rights attached to the ownership of the goods. 
(The "Uniform Customs and Practice for Documentary Credits 1983" may be 
obtained from ICC (Paris or London) or possibly from prominent banks.) 

Documentary fiaud. This occurs when a commercial party negotiates with a 
person who turns out to be dishonest and a cheat. A documentary credit may pay 
for the commercial trnsaction, for example, where an honest buyer opens a letter 
of credit based on negotiations between himself and a cheat. The cheat presents 
forged documents to the advising bank and is paid. The bill of lading features very 
prominently in documentary fraud because of its very great importance as a 
document of title. Because of this potential, alternative systems are being 
developed, such as the use of "sea waybills" and "EDI" or "Electronic Data 
Interchange" where data about the goods and the mode of their transport are 
exchanged by electronic means. (See also Fraud, EDI, and Waybills.) 

Due  diligence. (See also Burden of proof a n d  bills oflading.) Article I11 of the 
Hague-Visby Rules and Hague Rules require the carrier to exercise "due 
diligence" before and at the beginning of the voyage to make the vessel seaworthy. 
"Seaworthy" means that the vessel must be physically sound, she must have 
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proper equipment and supplies and efficient and sufficient manpower. The vessel 
must also be "cargoworthy", that is completely fit and safe to receive, carry and 
protect the cargo. Before the advent of the Rules, the common law obligation on 
the carrier was very strict and heavy. "Due diligence" was insufficient. 

The phrase "due diligence" is difficult to define. "Diligent" can mean that a 
person is attentive to duties or uses persistent effort or work to achieve some 
objective. In shipping, therefore, it may mean that the carrier must be careful, 
reasonable and honest in his duty to make the vessel seaworthy. He should show 
reasonable and ordinary care. However, it seems clear that the duty is only an 
"attempt". Because the obligation is not absolute, if the carrier fails, for some 
reasonable cause, he may not be liable for a breach of the obligation. If the 
obligation was "absolute" the carrier would be liable for any loss or damage 
caused by unseaworthiness irrespective of why or how or when the vessel is alleged 
by the cargo interest to have been unseaworthy. 

Perhaps because the carrier is somewhat protected by the Hague-Visby Rules' 
provision of due diligence, the courts impose a number of conditions before the 
carrier can take advantage of any protection he may enjoy. In any case, the 
Hague-Visby Rules themselves prevent the carrier from contracting out of his 
obligation to exercise due diligence. Article 111, r. 8 prohibits any clause in a 
contract of carriage from relieving the carrier from liability for loss or damage to 
the goods. Therefore, whether the duty is only of attempting to make the vessel 
seaworthy, it has to be carried out. 

The courts' restrictions on the protection of the carrier can be exemplified in 
what was said in Maxine Footwear v. Canadian Government Merchant Marine, 
1959: 

"Article 111, rule 1, is an overriding obligation. If it is not fulfilled and the non-fulfil- 
ment causes the damage the immunities of Article IV cannot be relied on." 

Article IV, rr. 1 and 2 permit the carrier to exclude liability in specified circum- 
stances, but before the carrier can use these exceptions or, indeed, the limitations 
to liability contained in Art. 111, r. 5, he must show that he did exercise due 
diligence. The last sentence of Art. IV, r. 1 states: 

"Whenever loss or damage has resulted from unseaworthiness the burden of proving 
the exercise of due diligence shall be on the camer or other person claiming exemption 
under this article." 

This indicates that once the vessel is proved to have been unseaworthy, the 
burden then lies on the carrier to prove that he did exercise due diligence. If he can 
do that, only then can he go on to take advantage of the exceptions in Art. IV, r. 2. 

Any restrictions on the carrier's protection can be eased in two situations. First, 
the obligation to exercise due diligence is only before and at the beginning of the 
voyage. Secondly, the carrier will not be held to have failed to exercise due 
diligence if a defect causing unseaworthiness is of so latent a nature the due 
diligence could not have discovered it. 

In the Maxine Footwear case, the vessel experienced a fire after the completion 
of loading but before sailing. This was caused because of negligent heating of 
frozen pipes. The vessel had to be scuttled. Although the carriers were not per- 
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sonally and actually at fault for the fire they could not use the exceptions for fire in 
Art. IVY r. 2(b), because the deck officer's negligence in ordering the heating of the 
pipes was a failure to exercise due diligence to make the vessel seaworthy at the 
beginning of the voyage. The voyage would have commenced when the vessel 
would have departed from the berth and the port, and at that instant, the obliga- 
tion would have come to an end. 

Cases before the English courts in 1989 and 1990 show examples of how the 
courts strictly regard the carrier's obligation and restrict his protection. In The 
Antigoni, 1989, the court of first instance held that the vessel's engineers had failed 
to carry out routine maintenance on the main engine at regular intervals. The 
judge held that there was no doubt that the engineers had failed properly to carry 
out the very clear and detailed procedures recommended by the engine makers 
before the cargo was loaded and the bills of lading were issued. The owners had 
failed to exercise due diligence to make the vessel seaworthy. In 1990, the Court of 
Appeal confirmed the judge's decision. Had the damage been caused by a latent 
defect, the owners would probably have escaped liability but here the vessel's 
engineers could have found the reason for potential damage had they followed the 
required procedures. 

"Latent defect" can be defined as "a defect which could not be discovered by a 
person of competent skill using ordinary care". The exception from liability for 
latent defect is contained in Art. IVY r. 2(p): neither the carrier nor the ship is 
responsible for loss or damage resulting from "Latent defects not discoverable by 
due diligence". This is only a defect of the vessel itself and not of the cargo. A 
defect of the cargo would come under "inherent defect, quality or vice of the 
goods" in Art. IVY r. 2(m) where the carrier is not responsible for loss or damage 
resulting from these causes. The exception from liability for latent defects of the 
vessel seems to conflict with the obligation in Art. 111, r. 1 to exercise due diligence 
to provide a seaworthy vessel. However, the obligation is on the carrier before and 
at the beginning of the voyage while the exception could operate at any time. 

In The Theodegmon, 1989, the vessel loaded a cargo of oil in the River Orinoco in 
Venezuela under a bill of lading which incorporated the U.S. Carriage of Goods 
by Sea Act 1936. This generally implements the Hague Rules. The exceptions to 
liability are contained in section 4 of the Act as in Art. IV of the Hague-Visby 
Rules. After departure from the loading berth, and while proceeding down-river, 
the vessel stranded. The cargo interests suffered considerable financial loss and 
claimed this from the shipowners on the basis that the stranding and the financial 
loss were caused by the owners' breach of contract. The judge concluded, from all 
the evidence before him, that the vessel's steering gear had failed, thus causing the 
vessel to fail to respond to the river pilot's helm orders. This failure caused the 
stranding. The owners could not satisfy the judge that the breakdown of the 
steering system was not attributable to any lack of due diligence on their part. 
Therefore, the owners were not permitted to enjoy the exceptions in section 4 of 
the Act. 

In The Damodar Tanabe, 1990, the U.S. Court of Appeals also had to consider 
the issue of cargo damage caused by alleged unseaworthiness. The vessel loaded 
wood pulp from Chile to China. Clean bills of lading were issued. The wood pulp 
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was improperly stowed, according to the statements in the mate's receipts, but the 
bills of lading were not clawed. On the voyage the cargo caught fire. The vessel 
was not fitted with a fixed fire extinguishing system using carbon dioxide. The 
crew partly flooded the hold in an attempt to extinguish the fire. The cargo 
swelled, pushed open the hatch covers and the fire increased. Further flooding was 
necessary. The cargo was mainly damaged by flooding. The District Court in the 
United States held that the lack of a carbon dioxide fixed fire extinguishing system 
rendered the vessel unseaworthy to carry wood pulp, a high risk cargo. However, 
the court also held that the cargo interests were not able to prove that such a fixed 
system would have prevented the need to flood the hold to control the fire. The 
carrier was not liable. The U.S. Court of Appeals also held the carrier to be not 
liable. It was clear that because the cargo interests could not prove that the ship- 
owners caused the damage in not providing a fixed fire smothering system, their 
claim failed. 

Another major condition imposed by the courts is that the obligation to exercise 
due diligence cannot be delegated to another unless that person is, and is known to 
be, diligent. In the leading case of The Muncaster Castle, 1961, the carrier was 
liable because the shiprepairers were not diligent. In The Amstelslot, 1963, the 
carriers could show that they had exercised due diligence because they had 
employed skilled and competent persons to carry out necessary inspections and 
these persons had acted carefully and competently. Delivery of the cargo of wheat 
was delayed because of an engine breakdown. The breakdown was caused by a 
crack in the engine due to metal fatigue. The vessel had been inspected by a 
Lloyd's Register of Shipping surveyor who had failed to discover the crack despite 
having taken reasonable care in conducting the survey. 

Classification Societies' certificates will not always protect a shipownerlcarrier 
who may attempt to use such a certificate as evidence that he exercised due 
diligence. Classification Society requirements are the barest minimum and com- 
pliance with these may not be an acceptable exercise of due diligence to make the 
vessel seaworthy but this depends on how the court may view the compliance. In 
The Good Friend, 1984, there was failure to inspect trunking within the cargo 
compartments. This caused infestation of the cargo. The cargo interests claimed 
that surveys by a Canadian inspector or even by the charterer's surveyor was no 
evidence that the shipowner had exercised due diligence. It was said: 

"Whatever the position as to Classification surveyors, I would not accept so severe a 
test in connection with the inspectors and surveyor in this case. They were not chosen 
or employed or engaged by the owners, but imposed upon them. It seems to me that 
their approval must be of some relevance to due diligence. Perhaps the right answer is 
that it is some evidence of due diligence that the inspectors and the surveyors 
approved the ship." 

In the Hamburg Rules, there is no explicit requirement that the carrier must 
exercise due diligence to make the vessel seaworthy. However, Art. 5, r. 1 makes 
the carrier liable for loss or damage and also for delay in delivery, unless he can 
prove that reasonable measures were taken to avoid the occurrence and its conse- 
quences. 
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ED1 (Electronic Data Interchange). Carriage of goods by sea requires a large 
number of documents, the bill of lading being one. Billions of United States 
dollars are reported to be lost each year owing to inefficiencies and errors found in 
the documentation procedures related to international trade. Much time is spent 
handling paper transactions and the volume of paperwork and information which 
flows between different systems in order to move goods internationally and even- 
tually to receive payment for the goods is large and complex. Various organis- 
ations, including exporters, importers, banks, government authorities and freight 
forwarders, to name only a few, require information about the goods. This in- 
formation must be accurate. The information can be interchanged or exchanged 
in the form of data which is transmitted and received electronically. The world of 
commerce was (in 1991) slowly moving to a paperless commercial system. 

ED1 is the method by which a computer can formally exchange information 
with one or more other computers without the need for paper. However, ED1 can 
also be seen as a means of transmitting commercial documents electronically. Its 
main purposes, apart from speeding the flow of information which is essential to 
trade, is to replace the paper bill of lading and to avoid (or minimise the chance 
for) fraud. 

International formats have been established for the electronic exchange of com- 
mercial documents. One such system is UNIEDIFACT (Electronic Data Inter- 
change for Administration, Commerce and Transport). 

In the early 1980s the Chase Manhattan Corporation attempted to interest 
shipowners, exporters, importers and banks in a system of electronically regis- 
tering the issue of a bill of lading. This innovative scheme, known as "SeaDocs", 
and mainly aimed at the oil trade, fell by the wayside owing to the shipping 
recession and lack of interest, but in the early 1990s, similar schemes known 
under different names and from different bodies are emerging. 

For example, the CMI, (Comite Maritime International) has done some re- 
search on electronic bills of lading and has issued draft rules (in 1990) governing 
the use of these while the goods on board vessels at sea are being transacted. It may 
be expected the draft rules will h d  their way into an international Convention. 
(See further, below.) 

BIMCOM was launched in October 1990 and so was EDISHIP. The former is 
BIMCO's global electronic data communications network offering exchange of 
information by "electronic mail" and other services of great value to the shipping 
industry. The latter is a consortium of shipowners established to ensure a 
common approach to ED1 in the face of a developing range of standards and 
product options. EDISHIP gives its backing to the EDIFACT message standard. 

There are still some unresolved problems with the use of EDI. The legal prob- 
lems can be large in some jurisdictions, for example, where the role of computers 
in the provision of admissible evidence in courts is under debate. A contract of 
carriage by sea is normally in writing but if a bill of lading is not to be used, ED1 
being used instead, the terms of the contract will not be easily known. Moreover, 
in the United Kingdom Civil Evidence Act 1968, section 10 defines "document" 
as covering any medium in which information is recorded, including microfilm, 
tape or disc. A "hard-copy" (printout) of computer information would probably 
be a "document". Therefore the terms of the contract could be transmitted from 
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the camer's computer to the shipper's computer and then to his printer. However, 
under ED1 only minimum information is sent on each occasion the camer's 
services are used so the contract can be subject to "normal terms" agreed in 
advance between regular shippers and their camers. Such an advance agreement 
can be called an "Interchange Agreement". Other problems are related to tech- 
nology and education of staff able to use it. 

Many countries' governmental authorities still require a manual signature on 
documents used in contracts of camage and other documents used in carriage of 
goods by sea. As far as banks are concerned, electronic authentication methods 
using "smart-cards" and code numbers are replacing manual signatures. This 
will ensure security of the information and reduce the chance of fraud. 

The CMI draft rules for electronic bills of lading provide a set of procedural 
arrangements which assist persons to enter into paper-less transactions. The legal 
relationship under bills of lading is not affected. 

A brief discussion of the rules may assist with understanding how ED1 can help 
international trade and shipping. If adopted, the rules will be voluntary between 
the camer and the shipper and also between the camer and subsequent purchasers 
of the cargo afloat. 

First, the camer and shipper agree they will use ED1 and the rules. They 
exchange "electronic addresses". When the goods are received, the camer sends 
the shipper a code number called a "private key'' and a receipt message. This 
contains data such as: 

(a) the name of the shipper; 
(b) the description of the goods as it would have appeared in a paper bill of 

lading; 
(c) the date and place of receipt of the goods and their description; 
(d) a reference to the camer's usual terms and conditions (which are either 

with the shipper or will be easily available); 
(e) the "private key" to be used in transmissions. 

This "private key" is unique to each successive holder and is not transferable. 
Each party, the camer and the holder, must maintain the security of the key. The 
key must be separate and distinct from any means used to identify the contract of 
camage and any security password or identification used to access the computer 
network. The key can be a personal identification number. 

The shipper uses the private key and confirms the receipt message. This makes 
the shipper a "holder"-as he would have been if a paper bill of lading had been 
issued by the camer. The shipper can now transfer his rights to another person as 
he would have done by manual "indorsement" of the bill of lading. When he has 
decided who the transferee will be, the shipper transmits an electronic message to 
the camer, using the private key, and advises the latter. The camer contacts the 
transferee who must confirm that he accepts the benefits and burdens of the 
contract of camage. The transferee is then given a new private key by the camer 
and the shipper's one is cancelled. 

The "holder" is the only party who may: 

(a) claim delivery of the goods from the camer; 
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(b) nominate the consignee or substitute a nominated consignee for any 

other party including itself; 
(c) transfer the right of control and right of transfer to another party; (this is 

done by notice to the camer, confirmation by the carrier and transmis- 
sion of a "receipt message" by the camer to the new "holder"); 

(d) instruct the camer concerning the goods. 

This can take place a number of times while the goods are afloat and, electro- 
nically, the private key can be changed very quickly. Eventually when the vessel is 
due to amve at the agreed destination, the camer advises the new "holder" who 
nominates a person who will accept delivery by authentication of his authority 
using the final holder's private key. When the goods amve at the destination, the 
camer notifies the current holder of the "private key" of the place and date of 
intended delivery. The holder nominates a consignee and gives adequate delivery 
instructions, the instructions and delivery to be verified electronically. 

The camer delivers the goods to the person who produces proper, secure identi- 
fication, perhaps by the use of an identification code number. 

The CMI system maintains the concept of the terms and conditions of the 
contract of camage but, instead of these being contained in a paper bill of lading, 
they are communicated electronically. However, the draft rules also provide for 
an option for the "holder" to demand a paper bill of lading from the camer at any 
time. The carrier also has the option to issue a paper bill of lading at any time 
before delivery but this option cannot be exercised if exercise would lead to delay 
or disrupt the delivery of the goods. Such a paper bill of lading includes the same 
information as in the receipt message without the "private key". It also contains a 
statement that it is issued upon termination of the ED1 procedures. This means 
that the issue of a paper bill of lading cancels the electronic bills of lading system. 
The paper bill of lading is issued, at the option of the "holder" of the "private 
key", to the order of the holder or "to bearer". This means that the parties have 
opted out of the ED1 rules and procedures. 

A hard copy printout of the receipt message alone, without its being a paper bill 
of lading, can be demanded. This printout, which is not a bill of lading, will not 
have the "private key" and will be marked "non-negotiable copy". 

If the CMI procedures are used, the camer and shipper agree that any law, 
custom or practice requiring the contract of camage to be evidenced in writing 
and signed is satisfied by electronic data. 

The use of the CMI ED1 rules means that the English Bills of Lading Act 1855 
cannot apply. However in 1990-1 99 1, this Act was being considered for amend- 
ment to remove the problems it raises because of the English principles of "privity 
of contract" where a third party to a contract has no rights or burdens under the 
original contract of camage. (See Bills of Lading Act 1855.) The rules indicate a 
relationship between three parties, the carrier, the current holder of the private key 
and the proposed new holder. 

Under the "SeaDocs" system mentioned above, the bank would have been a 
non-contractor depository providing a registry service. Under the CMI rules, the 
system is camer-based. However, if this creates difficulties for a camer, there is 
nothing to prevent the re-emergence of a third party registration system. 
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Evidence of contract of carriage. See Functions of bills of lading. 

Exceptions to liability. Under a bill of lading the carrier undertakes to deliver 
the goods to their agreed destination unless prevented by "excepted perils" or 
"exceptions". In an early case, Grill v. General Iron Screw Collier Co., 1866, it was 
said: 

"In the case of a bill of lading . . . the contract is to carry with reasonable care unless 
prevented by the excepted perils. If the goods are not carried with reasonable care, and 
are consequently lost by perils of the sea, it becomes necessary to reconcile the two 
parts of the instrument, and this is done by holding that if the loss through perils of the 
sea is caused by previous default of the shipowner, he is liable for his breach of 
contract." 

The link between previous default and loss or damage by an excepted peril was 
confirmed in section 3 of the United States Harter Act 1893 which states: 

"If the owner of any vessel transporting merchandise or property to or from any port 
in the United States of America shall exercise due diligence to make the said vessel in 
all respects seaworthy and properly manned, equipped and supplied, neither the 
vessel, her owner or owners, agent or charterers, shall become or be held responsible 
for damage or loss resulting from faults or errors in navigation or in the management 
of said vessel nor shall the vessel, her owner or owners, charterer, agent or master be 
held liable for losses arising from dangers of the sea or other navigable waters, acts of 
God ..." 

There follows a list of exceptions to liability. This was the first statutory declara- 
tion that the carrier was not liable for loss or damage if (a) they had exercised due 
diligence and (b) the cause of the loss or damage came under the list of situations 
for which liability was excluded. The exceptions were imitated in the Hague Rules 
1924 in Art. IV, r. 2, and copied in the Hague-Visby Rules, 1968. Article 111, r. 2, 
makes the carrier subject to obligations for loading, caring for and discharging the 
goods, but even these obligations are subject to the provisions of Art. IV. It seems 
that the exceptions are favourable to carriers as contrasted with the rights and 
immunities of holders of bills of lading. 

Before the statutory exception to a carrier's liability, exceptions were found in 
contracts of carriage by sea. However, there is evidence that very early bills of 
lading did not contain exceptions to liability. The carrier was treated as a 
"common camer", absolutely and then strictly liable for loss or damage or delay 
in delivery. The earliest reference to an exception can be considered to be a phrase 
in a bill of lading of 1766: "the danger of the sea only exceptedJJ. In later disputes 
between shipowners and holders of bills of lading the lack of exceptions clauses 
increased shipowners' liabilities so gradually the exceptions clauses were widened 
to protect owners as carriers. 

The exceptions are now controlled by the Hague-Visby Rules. 
The exception in Art. IV, r. 2(a) from liability for loss or damage resulting from 

"Act, neglect, or default of the master, mariner, pilot, or the servants of the carrier 
in the navigation or in the management of the shipJJ is sometimes called an 
exception for "error in navigation or the management of the vesselJ'. Collision 
would probably result from an error in navigation as would grounding or stran- 
ding. The exception gives the carrier fairly wide protection. It is not included in 
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the Hamburg Rules because it may be seen by cargo interests as giving the carrier 
unfair protection. 

The exception from liability for error in navigation poses little problem. That 
for error in management may, if it is difficult to decide whether the loss or damage 
was caused by an error in the management of the ship or an error in management 
of the cargo on board the ship. If the loss or damage was caused solely by an error 
in management of the ship, the camer can use the exception laid down in Art. N, 
r. 2(a). If the loss or damage was caused by an error in management of the cargo, 
the carrier would have breached the obligation laid down in Art. 111, r. 2 and 
would be liable. It was stated in Gosse, Millerd Ltd. v. Canadian Government 
Merchant Marine, 1929, the leading case, that: 

"If the cause of the damage is solely, or even primarily, a neglect to take reasonable 
care of the cargo, the ship is liable, but if the cause of the damage is a neglect to take 
reasonable care of the ship, or some part of it, as distinct from the cargo, the ship is 
relieved from liability; for if the negligence is not negligence towards the ship, but only 
negligent failure to use the apparatus of the ship for the protection of the cargo, the 
ship is not so relieved." 

Therefore if the loss or damage is caused by a combination of errors, the 
carrier's exception from liability would have to be decided on the facts of the case. 
In the Gosse, Millerd case, a vessel was being repaired. The hatches were left open 
to provide access for the repairers. No tarpaulins were used to cover the cargo. 
Rain damaged the cargo. The House of Lords held that although the uncovering 
of the cargo was an act directed to the management of the ship, it affected the 
cargo alone. The shipowner could not exclude liability. 

Other exceptions to liability in the Hague-Visby Rules are for loss or damage 
caused by fire, unless caused by the actual fault or privity of the camer, perils of 
the sea, act of God, act of war, and others. A total of 16 specified circumstances 
allow the carrier to exclude liability. The 17th exclusion, Art. N, r. 2(q), allows 
exclusion of liability for: "Any other cause arising without the actual fault or 
privity of the carrier . . ." 

This last class of exception seems very wide and may permit the carrier to 
exclude liability for any loss or damage outside the named exceptions provided 
neither he nor his servants nor agents were in default or were privy to the cause. 

The exception for fire depends on the actual fault or privity of the carrier. In the 
United Kingdom, section 18 of the Merchant Shipping Act 1979 came into force 
in December 1986. This implements the International Convention on the Limi- 
tation of Liability for Maritime Claims 1976, and there is no longer any "fault or 
privity" provision. Before 1986, the carrier had to prove there was no fault or 
privity on his part. After 1986, the cargo interest will now have to prove that the 
fire results from the carrier's personal act or omission, committed with intent to 
cause the loss, or recklessly, and with knowledge that the loss would have probably 
resulted. The burden will now be heavier on the holder of the bill of lading, in 
order to prevent the shipowner/carrier from excluding liability. 

The carrier will be able to rely on section 18 of the Merchant Shipping Act 
because section 6(4) of the United Kingdom Carriage of Goods by Sea Act 197 1 
states that for the purposes of Art. VIII of the Hague-Visby Rules, section 18 of the 
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Merchant Shipping Act is a provision relating to limitation of liability. The section 
may also entirely exempt shipowners and others from liability for loss or damage to 
goods. Article VIII of the Hague-Visby Rules states that the carrier's rights and 
obligations under any statute prevail over the provisions of the Rules. Therefore, 
the carrier may enjoy an advantage under the Merchant Shipping Act, if this applies 
to a cargo claim, rather than attempt to use the exception in Art. IVY r. 2(b)\ 

FBL. FIATA Bill of Lading. 

FIATA Bill of Lading. FIATA is the acronym for the International Federation of 
Forwarding Agents Associations and is based in Zurich, Switzerland. The FBL is 
a "Negotiable FIATA Combined Transport Bill of Lading" which is issued by 
freight forwarders acting as carriers and which is subject to the ICC Uniform 
Rules for a Combined Transport Document. The FBL is usually a standard form 
incorporating standard trading conditions which do appear to favour freight for- 
warders. (See also Standard-form bills of lading.) The FBL may have the logo 
of the freight forwarder on the front with the logo of FIATA also on the front of the 
document. The issue of the FBL is approved by the International Chamber of 
Commerce. To be able to issue a FBL the freight forwarder must be a member of 
FIATA. 

The carriage under a FBL will usually be by combined transport, and the 
document may be a "Combined transport document" as referred to in the UCP 
1983, Arts. 25 and 26 (b) (i), and which is acceptable to banks. However, para. (d) 
of Art. 25 provides that: 

"Unless otherwise stipulated in the credit, banks will reject a transport document 
issued by a freight forwarder unless it is a FIATA Combined Transport Bill of Lading 
approved by the International Chamber of Commerce or otherwise indicates that it is 
issued by a freight forwarder acting as a carrier or agent of a named carrier." 

Paragraph (c.iv) of Art. 26 provides that unless instructed otherwise in the 
credit, banks will reject a document which: 

"is issued by a freight forwarder, unless it indicates that it is issued by such freight 
forwarder acting as a carrier, or as the agent of a named carrier." 

Article 26 deals exclusively with marine bills of lading and freight forwarders' 
bills are not considered to be equivalent to marine bills of lading. For exclusively 
marine bills of lading, FIATA does not seem to enter the picture. 

Forgeries. See Fraud and bills of lading. 

Fraud and bills of lading. A modem case may help to introduce the problems 
that can arise and identify some of the important issues. A sale contract requires 
the cargo to be loaded and bills of lading to be dated no later than 15 July. The 
loading is actually completed on 26 July. The bills of lading, signed and issued by 
the shipowner's port agents, are nevertheless dated 15 July, indicating that the 
goods were loaded on that date and not later. The buyers are unaware of the false 
dating and accept the bills of lading. The late shipment would have been a breach 
of the sale contract and the buyers would have been justified in rejecting the 
documents and the goods. The buyers claim damages from the shipowners for 
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misrepresentation. The court in The Saudi Crown, 1986, held the owners liable. In 
discussing the agents' wrongfd issue of the falsely dated bills of lading, the judge 
said: 

". . . they must have had authority to insert the name of the place at which and the date 
on which each bill of lading was issued. It is clearly within the authority of an agent to 
put the date of issue on a bill of lading. If that agent puts the wrong date on a bill of 
lading he must do so by mistake or deliberately . . . 

One of the questions which arises is whether the loss resulting from a false statement 
as to that date is to be borne by the defendants . . . (that is, the shipowners, who 
employed the agent) . . . or by the plaintiff, who had no voice in selecting that agent. 

The general principle is well known. An innocent principal is civilly responsible for 
the fraud of his authorised agent, acting within his authority, to the same extent as if it 
were his own fraud . . . 

Putting the correct date on a bill of lading is a routine clerical task which does not 
require any skill. An erroneous date may be inserted negligently or fraudulently . . . 
The plaintiffs suffered loss as a result of a false statement made by the defendants' 
agents as to the date on which the cargo was loaded . . . 

That misrepresentation was made by the agents of the shipowners in the course of 
their normal duties. It was a fraud committed by the defendants' representatives in the 
course of their employment." 

The word "fraud" can be linked with "criminal deception" in which case the 
fraud is "criminal fraud". In shipping, we meet "maritime fraud" which is one 
form of "commercial fraud". It can mean the use of false representations to gain 
an unjust advantage. Dishonesty and deceit are at the centre of fraud. Although 
the English courts seem reluctant to define fraud, thus making it difficult for 
investigators to determine if fraud has occurred or not, a definition is helpful to 
prevent fraud taking place. The reluctance of the courts stems from judges' 
opinion that definition would restrict their being able to determine if certain 
activities are fraudulent. Fraud is infinite, say eminent judges, and if precisely 
defined, courts would have to follow strict rules. The result would be that the 
jurisdiction of the courts would be restricted and perpetually eluded by new 
schemes which human inventiveness would develop. 

Fraud is proved when it is shown that a false representation has been made: 
(a) knowingly, or 
(b) without belief in its truth, or 
(c) recklessly, careless whether it be true or false: Deny v. Peek, 1886. 

"To defraud is to deprive by deceit . . .": Re London and Globe Finance Corpor- 
ation Ltd, 1900. 

"Fraud" therefore occurs if a misrepresentation has been made dishonestly, 
rather than merely carelessly. It is "deceit" that causes a person to believe and act 
to his detriment on a statement that is false or untrue in a material fact or creates a 
false impression. Its fraudulent nature is increased if it is successful in misleading 
the deceived person. 

"Maritime fraud" occurs in the following manner as described by the Inter- 
national Chamber of Commerce (ICC), 1980: 

"An international trade transaction involves several parties-buyer, seller, ship- 
owner, charterer, ship's master or crew, insurer, banker, broker or agent. Maritime 
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fraud occurs when one of these parties succeeds, unjustly and illegally, in obtaining 
money or goods from another party to whom, on the face of it, he has undertaken 
specific trade, transport and financial obligations." 

Forgery or falsification of shipping documents is one form of maritime fraud. 
The falsification can relate to the goods on the vessel or even to the vessel itself, for 
example, issuing a bill of lading for goods to be shipped on board a non-existent 
vessel. Documentary fraud is a common form of maritime fraud and bills of 
lading are very much part of the fraud. 

If material facts are misrepresented, a documentary fraud may take place. 
Fraud can also occur if the bill of lading is wrongly dated but proof of fraud may be 
a problem. In United City Merchants v. Royal Bank of Canada, 1983, goods were 
shipped on board a vessel after the date in the contract of sale. The bill of lading 
was wrongly dated. It could not be proved that the seller or shipper was 
fraudulent. It was said in the House of Lords: 

"As respects the confirming bank's contractual duty to the seller to honour the credit, 
the bank, it is submitted, is only bound to pay on presentation of documents which not 
only appear on their face to be in accordance with the terms and conditions of the 
credit but also do not in fact contain any material statement that is inaccurate. . . . If 
there be any such right of refusal it must depend on whether the bank, when sued by 
the sellerheneficiary for breach of its contract to honour the credit, is able to prove 
that one of the documents did in fact contain what was a material misstatement. 

It is conceded that to justify refusal the misstatement must be 'material' but this 
invites the query: 'material to what?' The suggested answer to this query was: a 
misstatement of fact which if the true fact had been disclosed would have entitled the 
buyer to reject the goods; date of shipment (as in the instant case) or misdescription of 
the goods are examples." 

The fraud can occur on the part of both the shipper and the camer. Examples 
will be used below to indicate fraudulent practices related to the use of bills of 
lading. 

In the middle of the 1980s, during the widespread shipping recession, many 
documentary frauds surfaced. The International Maritime Bureau (IMB) of the 
ICC has been instrumental directly and through "FERIT" (the "Far East Re- 
gional Investigation Team", set up in 1979), in identifymg minor and major 
fraudulent practices in an attempt to cause these dishonest practices to reduce. 
However, "businessmen", especially in the Far East, are notorious in finding 
ways of "doing business" that would meet the description of "fraud". If they do 
not get caught, they are either very good or very lucky because there may be 
serious problems with investigating and prosecuting fraudulent practices, particu- 
larly in developing countries. 

Documentary fraud is involved in about 40 per cent of all maritime fraud. The 
bill of lading is very prone to being used in documentary fraud mainly because of 
its major characteristic as being a "document of title" and its featuring impor- 
tantly in the documentary credits system of payments for international trade. 
Article 4 of the UCP 1983 states that "In credit operations all parties concerned 
deal in documents, and not in goods, services and/or other performances to which 
the documents may relate." 
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In November, 1986, a barrister, Mr J. R. Russell, presented a paper to a legal 

conference in London on "Modem Bills of Lading", in which he said: 
"The types of situation in which forged or fraudulent shipping documents may be 
utilised to obtain payment under a letter of credit are many and varied. Some of the 
more common examples are as follows: 

(1 )  The goods described do not exist. 
(2) The goods described exist, but were never shipped. 
(3) The goods described exist, but were shipped outside the contract period. 
(4) The goods described exist, but only some of them were shipped. 
(5) What has in fact been shipped does not conform to the contract description. 

(This can range from the situation where the goods shipped are damaged or 
are of inferior quality to the situation where merely crates containing rubbish 
or builders' rubble have been shipped.)" 

International trade and terms of trade are subject to documentary fraud, 
especially in the very common system of CIF ("Cost, Insurance and Freight" or 
just C and F) contracts of sale. The banks are required to pay on presentation of 
documents if the documents conform, even if the goods do not. The documents 
must be accepted on trust unless it can be shown that the seller himself is 
fraudulent as the United City Merchants case above demonstrates. The delivery of 
the documents to the bank for payment is "constructive delivery" of the goods to 
the buyer. 

Examples of fraud involving bills of lading: 
Fake bills o f  lading. Some fraudsters are capable of forging bills of lading 

using high quality colour photocopiers that can reproduce even the printed logo of 
the carrier. These fake bills of lading are usually used in persuading buyers or 
banks to pay for non-existent cargo. This practice can be prevented if the 
innocent parties check the name and movements of the vessel named on the bill 
of lading. In 1989, Security Investigation Services of London reported a num- 
ber of cases of this type of fraud. For example, "cargoes" of Nigerian oil 
described in bills of lading exceeded the tonnage of vessels supposed to be 
carrying the oil. 

False date on the bill o f  lading. The contract of sale between the buyer and 
seller may impose a condition whereby the goods must be shipped and "on-board, 
shipped bills of lading'' obtained by a certain date. If the seller or shipper cannot 
comply with this condition, he may request (or pressure) the master or vessel's 
agent to issue an antedated bill of lading. The Hague-Visby Rules state in 
Art. 111, r. 7 that after the goods are loaded the bill of lading to be issued to the 
shipper shall, if the shipper demands, be a "shipped bill of lading". The bill of 
lading which is a document of title may be noted at the loading port with the 
date or dates of shipment, among other information. If the "shipment" or 
actual "loading" is after the "date of shipment", this would be a fraudulent 
misrepresentation. Cases in which the dates were fraudulently inserted, 
whether by antedating or by alteration, include: Kwei Tek Chao v. British Traders 
and Shippers, 1954; United City Merchants v. Royal Bank of Canada, 1983; and 
The Saudi Crown, 1986. Antedating a bill of lading either negligently or 
fraudulently can cause the carrier to become liable for damages, usually to the 
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buyer of the goods, because of the seller's possible fraud, although the camer 
himself may be innocent. 

Switched bills of lading A country may not have diplomatic relations with 
another country but traders in one or the other may wish to have goods trans- 
ported between these countries. An example would be Taiwan and the People's 
Republic of China. Goods may be loaded on board a vessel in a Chinese port, 
the bill of lading correctly showing the name of the loading port, then another 
bill of lading may be issued showing, for example, Hong Kong as the loading 
port, and a Taiwanese port as the discharging port. The vessel may never call at 
Hong Kong. This may be acceptable to businessmen but is a misrepresentation 
as to the actual name of the place of loading or shipment and could be 
fraudulent. Another example was experienced in 1989 where a vessel was on 
time charter to a Japanese firm. The vessel loaded fertiliser at Shuaiba, in 
Kuwait and was bound for a North Chinese port. There would have been 
problems for the vessel, its master and charterers if documents on board the 
vessel showed that the cargo had been loaded at Kuwait. Kuwaiti cargo was not 
permitted into the PRC. The time charterers attempted to pressure the ship- 
owners to accept bills of lading showing Singapore as the port of loading. The 
vessel had called into Singapore on her passage to the Far East but only to 
bunker outside the port limits; the cargo was not discharged and reloaded, as 
the document would have represented. 

Misdescription of the goods. The nature and value of the goods can be 
misdescribed by the shipper for a number of reasons. The "nature" of the goods 
includes the amount of the goods and the identifying marks as are required to be 
furnished in writing by the shipper under the Hague Rules (and the United 
States Camage of Goods by Sea Act 1936), Hague-Visby Rules and the 
Hamburg Rules. The misrepresentation can occur because the sellerlshipper 
attempts to secure a lower freight rate, or because he is attempting to comply 
with the terms and conditions of a contract of sale, or because he is attempting 
to evade restrictions imposed by Customs andlor other national authorities. 
Between the shipper and the camer the sanction on the shipper is high: the 
carrier and the ship are not responsible ". . . for loss or damage to, or in connec- 
tion with, goods if the nature or value thereof has been knowingly mis-stated by 
the shipper in the bill of lading". (Art. N, r. 5(h) of the Hague-Visby Rules.) A 
similar exception to the camer's liability is found in the United States Camage 
of Goods by Sea Act 1936, section 4(5), which adds to "knowingly" the words 
"and fraudulently". The shipper is deemed to have guaranteed the accuracy of 
the information furnished by him (Art. 111, r. 5 of the Hague-Visby Rules). 
Article 17, r. 1 of the Hamburg Rules also requires the shipper to guarantee the 
information, including the general nature of the goods. 

The misdescription can include a general description of "spare parts" when 
the goods actually shipped, within cases or containers, may have attracted a 
higher freight rate if the freight rate depended on the commodity shipped. Such 
misdescription could be a breach of contract and the camer may be able to 
bring an action for the proper freight that should have been paid (according to a 
United States case, Sea-Land Service v. Purdy, 1982). If the goods are damaged 
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during loading, carriage or before discharge the carrier may be relieved from 
liability for damage, because of the breach of contract by the shipper. For 
example, in another U.S. case dealing with the U.S. Carriage of Goods by Sea 
Act 1936, the shipper mis-stated the nature of the goods on the bill of lading as 
compared with the commercial invoice. The bill of lading description was "wire 
rods in bundles". The invoice description was for coils of "bright basic wire in 
Thomas quality". The freight rate for coils was about double that for rods and 
the handling methods were different. The shipper's claim for damages was 
dismissed because of his knowing and fraudulent mis-statement of the nature 
and value of the goods. (La Fortune v. Irish Larch, 1974.) 

Similar "misdescription" may occur if the cargo andlor its packaging is in 
defective condition but the shipper insists on a clean bill of lading. 

Letter of indemnity. Such a document is a written undertaking by one person 
to make good the loss another person may suffer as a result of the act or default 
of the first. For example, the master of a vessel may be promised a "letter of 
indemnity" by a shipper for signing a clean bill of lading prepared by the shipper 
when the master is in doubt as to the condition of the goods. Another example is 
where a vessel arrives at the port of delivery of the goods but owing to the 
documentary credit system the bills of lading have not yet arrived. The master 
or agent of the vessel may be requested to deliver the goods to an alleged 
consignee who produces a "letter of indemnity", which may or may not be 
guaranteed by a bank. The first letter of indemnity is fraudulent because it is a 
false misrepresentation of a material fact. The second may also be fraudulent, 
especially if it is not guaranteed, thus imposing considerable liability on the 
carrier. If the letter of indemnity is guaranteed by a bank, this means that the 
bank can also become liable to indemnify the liability of the carrier. 

In some situations the letter of indemnity given at the loading port is clearly 
fraudulent and would be unenforceable as an illegal contract. That given at the 
discharging port should be guaranteed by a bank and, if it is genuinely not a 
document which assists a fraud, that is, the consignee is genuine and he is really 
the only person entitled to the goods but the bills of lading have not yet arrived, 
the document should be called a "letter of guarantee" because of the confusion 
that can arise because of the fraudulent nature of the letter of indemnity given at 
the loading port. In some places a letter of indemnity is sometimes called a 
"counter letter". 

The unenforceability (because of its fraudulent nature) of a letter of 
indemnity given at the loading port was laid down in the leading case, Brown 
Jenkinson v. Percy Dalton, 1957. A cargo of orange juice in barrels was leaking. 
The barrels were old. The defendant shippers were anxious to obtain clean bills 
of lading and undertook to indemnify the plaintiff carrier. The bills of lading 
were not claused. On arrival at the delivery place, the consignees brought a 
successful action against the carrier. The carrier then attempted to enforce the 
"indemnity" against the shipper. The shipper alleged that the letter of 
indemnity was unenforceable because it was an illegal contract. The court 
agreed that the letter of indemnity was unenforceable because it was a fraud on 
the buyer. It was said: 
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". . . at the request of the defendants the plaintiffs made a representation which they 
knew to be false and which they intended should be relied on by persons who received 
the bill of lading, including any banker who might be concerned. In these circum- 
stances, all the elements of the tort of deceit were present. Someone who could prove 
that he suffered damage by relying on the representation could sue for damages. I feel 
impelled to the conclusion that a promise to indemnify the plaintiffs against any loss 
resulting to them from making the representation is unenforceable." 

An example of the goods being delivered without presentation of the original 
bill of lading but on the strength of a "letter of indemnity" or "letter of guaran- 
tee" is found in Sze Hai Tong Bank v. Rambler Cycle Co., 1959. The traditional 
principle is that the carrier is under a fundamental obligation to deliver cargo 
only to the first person who produced a good bill of lading. Delivery without 
presentation may be such a serious breach of the contract of carriage that the 
carrier may be unable to enjoy any protection under the contract. Delivery of 
goods without presentation of a bill of lading is known as "misdelivery" and 
many shipowners' Protecting and Indemnity Associations ("P. and I. Clubs") 
decline to cover their members for misdelivery. 

In the Sze Hai Tong Bank case, the shippers shipped goods under a bill of 
lading which contained a form of protective "cesser clause", providing that the 
responsibility of the carrier would cease absolutely after the goods were dischar- 
ged from the vessel. On arrival at Singapore, the goods were discharged from 
the vessel and delivered to the consignee without presentation of a bill of lading 
but after receiving a letter of guarantee from the bank. Although such a pro- 
cedure was common practice in Singapore at the time, the court decided that 
the carrier had breached the contract of carriage and also, by delivering the 
goods-without presentation of the bill of lading-to a person who was not 
entitled to receive the goods, became liable in the tort of "conversion". The 
carrier was deprived of the protection of the cesser clause. 

In The Siam Venture, 1987, it was confirmed that the shipowner is not obliged 
to deliver cargo without presentation of the original bill of lading or, in its place, 
a guarantee from a first class bank. The master refused to discharge cargo at the 
agreed destination because neither the bills of lading nor a good guarantee from 
a reputable bank were available. The charterers' and consignees' undertaking 
were unacceptable. Delay ensued. The court decided that the master's refusal 
was reasonable and the owners were entitled to demurrage. 

Sometimes a "letter of indemnity" may be offered in exchange for a new set 
of bills of lading after it is alleged that the first set of originals has been lost. The 
first set may have been stolen through the shippers' carelessness or the shipper 
himself may be fraudulent and intends to sell the goods to two different buyers, 
each of whom would be sent one set of bills of lading. The carrier can become 
liable to the holder of one set after the goods have been delivered to the holder of 
the other set. (Nikiforos v. Sam Houston, 1978.) In such a case, the second set 
should have been indorsed with an appropriate clause to prevent fraud. 

In the Hamburg Rules, Art. 17 deals with guarantees by the shipper. Similarly 
to Art. 111, r. 5 of the Hague-Visby Rules, the shipper is deemed to have guaran- 
teed to the carrier the accuracy of the amount of cargo and the identifying 
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marks. The shipper "shall indemnify the carrier" if the latter becomes liable 
because of any inaccuracies. However, Art. 17, r. 1 of the Hamburg Rules also 
provides that the shipper guarantees the "general nature of the goods". This 
could mean that the apparent order and condition of the goods are also guaran- 
teed. Article 17, r. 2 provides that a letter of guarantee from the shipper @re- 
sumably the same as a "letter of indemnity") for an unclaused or clean bill of 
lading is void against a third party. The effect of this is to restrict any action or 
defence by the carrier between the carrier and shipper. Article 17, r. 3 provides 
that the letter of indemnity is good against the shipper unless the carrier issued 
the unclaused bill of lading with intent to defraud a third party. This rule also 
stipulates that the indemnity by the shipper is not effective against him if the 
omitted clause or reservation relates to particulars furnished by the shipper. 
Article 17, r. 4 provides that the carrier will not be able to enjoy any package 
limitation for liability if there was intentional fraud in issuing the clean bills of 
lading. When the carrier issues a bill of lading, clean or not, it would be unusual 
for him to intend fraud against a third party. 

Freight prepaid bill of lading. In the carriage of goods by sea, freight is payable 
when the carrier delivers the goods to the consignee at the agreed destination. 
Payment of freight and delivery are normally coexistent. Freight is not payable if 
the vessel andlor the goods are lost before delivery. Under English law the freight 
is earned on delivery and is normally fully payable without any deduction or 
set-off even though there may be claims against the carrier. Freight may be with- 
held if the loss or damage to the goods is so severe that the goods are no longer the 
goods that were loaded, for example, a cargo of cement that had solidified. The 
goods have lost their identity or are in unrecognisable condition. Freight may still 
be payable even in the latter situation if the contract of carriage contains the clause 
"Freight non-returnable, ship and/or cargo lost or not lost". 

United States law does permit a set-off against freight for cargo claims. Al- 
though the shipper is primarily liable to pay freight, the consignee also becomes 
liable when he accepts delivery of the goods. If the bill of lading is claused "freight 
prepaid" this does not relieve the consignee from the responsibility to pay the 
freight. The,clause means that the shipper, who obtained the original bill of lading, 
simply undertakes to pay the freight. 

As is provided in the "Uniform Customs and Practice" (UCP 1983), Art. 3 1 (b) 
and (c) make reference to this nature of a clause on a bill of lading: 

"(b) If a credit stipulates that the transport document has to indicate that freight 
has been paid or prepaid, banks will accept a transport document on which words 
clearly indicating payment or prepayment of freight appear by stamp or otherwise, or 
on which payment of freight is indicated by other means. 

(c) The words 'freight prepayable' or 'freight to be prepaid' or words of similar 
effect, if appearing on transport documents, will not be accepted as constituting 
evidence of the payment of freight." 

Under United States law, "freight prepaid" means that the carrier must 
attempt to obtain the freight from the shipper rather than from the consignee 
(C. P. Ships v. Les Industries Lyon, 1983) and does not mean that the freight has 
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actually been paid in advance. The words "freight prepaid" are common in bills 
of lading issued by carriers because this format is demanded by the shippers. The 
words are traditional and do not indicate that the freight has actually been paid. 
This form of bill of lading is especially common where freight forwarders' 
services are used. The shipper is still responsible for payment of the freight. 
However, if the shipper has paid the freight to the freight forwarder who has not 
paid it to the carrier, the shipper may not be required to pay the freight again to the 
carrier. 

A "freight prepaid" bill of lading is not the same as a bill of lading where the 
freight is actually required to be paid in advance of the delivery of the cargo at the 
agreed destination. Such a requirement may be met in a contract of carriage and is 
very common in liner services. 

Problems for shipowners can arise where the vessel is under a time charter, the 
charterer obtains freight in advance and then refuses to continue to pay the hire 
and the owner is left without a remedy. In The Alev, 1989, the time charterers 
required the owner to issue "freight prepaid" bills of lading. The owners did so. 
The charterers then became bankrupt and could not pay the hire. The owners had 
no choice but to continue the voyage under the contract of carriage contained in 
the bills of lading and deliver the cargo, despite not being paid their hire. The 
owners attempted to obtain a contribution from the cargo receivers. The latter 
refused because they had already paid the freight to the charterers. The owners 
finally threatened to discharge the cargo before the discharging port and possibly 
sell it unless the receivers agreed to pay the port and discharging costs. The 
receivers agreed, being left with no other choice. 

The vessel arrived at the discharging port and commenced discharge. The 
receivers then had the vessel arrested, claiming that their agreement had been 
obtained under duress. The local court decided in favour of the receivers. The 
shipowners paid the damages and obtained the release of their vessel. Because the 
agreement between the receivers and the owners was subject to English law the 
owners brought an action against the receivers in an English court. The judge in 
the English court also found against the shipowners because the agreement was 
obtained under duress. The eventual result was that the shipowners had to bear all 
the costs of the carriage, including the port and discharging costs. 

In Australia, in The AES Express, 1990, the vessel was on time charter and 
freight prepaid bills of lading were issued by the charterers. The voyage was meant 
to be from Norfolk, United States, to Auckland, New Zealand and then Sydney 
and Melbourne in Australia. During the voyage, the charterers ceased operations. 
The shipowners withdrew the vessel from the time charter. The vessel continued 
her voyage directly to Melbourne without advising the cargo interest that the 
vessel was withdrawn from the charter. The owners claimed an amount from the 
cargo interests which was equivalent to the freight which had already been paid by 
the shippers to the charterers. The judge decided that the cargo interest was 
entitled to have the goods delivered at the destination agreed in the bill of lading 
issued by the charterers. Owing to the withdrawal of the vessel, the shipowners 
assumed the charterer's obligations to deliver the cargo. If the freight for the cargo 
had already been paid, the owners were not entitled to receive freight from 
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another party, the cargo receivers. The freight would have been payable on de- 
livery but in this situation it had already been paid. 

Functions of a bill of lading. When asked to define a bill of lading, people may 
state that it ". . . has the following functions: it is a receipt for cargo, a document of 
title to the goods described and evidence of the contract of carriage". The word 
"function" reflects the purpose or duty of the document rather than its nature or 
characteristics or status. Therefore, when describing a bill of lading perhaps the 
words of one eminent judge in the English Court of Appeal in The Delfini, 1990 are 
most apt. He said: 

"First as to the status of the bill of lading as a 'document of title'. I put this expression 
in quotation marks, because it is often used in relation to a bill of lading, it does not in 
this context bear its ordinary meaning. It signifies that in addition to its other charac- 
teristics as a receipt for the goods and as evidence of the contract of camage between 
shipper and shipowner, the bill of lading fulfils two distinct functions. 1. It is a symbol 
of constructive possession of the goods which (unlike many other symbols) can trans- 
fer constructive possession by endorsement and transfer: it is a transferable 'key to the 
warehouse'. 2. It is a document which, although not itself capable of directly trans- 
femng the property in the goods which it represents, merely by endorsement and 
delivery, nevertheless is capable of being part of the mechanism by which property is 
passed." 

It would appear, therefore, that instead of using the phrase "Functions of the 
bill of lading" to signify what the bill of lading is, the phrase should be "charac- 
teristics of a bill of lading". The three characteristics are: 

(I) It is a receipt for goods, signed by the master or other duly authorised 
person on behalf of the camers; 

(2) It is documentary evidence of the contract of camage between the 
shipper and the camer; and, 

(3) It is a document of title to the goods described therein. 

Each one of these characteristics will be briefly analysed below: 
The bill of lading as a receipt for goods. This is the historical reason for the 

document which became known as a "bill of loading" and later as a "bill of 
lading". Originally, merchants would take a sea voyage with their goods to 
marketplaces and attempt to sell the goods directly in face-to-face transactions. 
At that time no bills of lading were necessary, the merchant merely paying for 
his passage. However, when trade developed the merchant may have been able 
to send the goods to an agent in a foreign port for the agent to arrange to sell. 
The ship was used as the transport vehicle and a receipt was necessary from the 
ship's master to prove that the goods were in fact received by him and would be 
in his safekeeping until delivery to the consignee. This characteristic of "receipt 
for goods" is indeed the primary characteristic of the bill of lading even today. 

This is brought out clearly in Art. 111, r. 3 of the Hague Rules or Hague-Visby 
Rules or, perhaps more clearly, Art. 14 of the Hamburg Rules. The former 
states that: 



314 B I L L S  OF LADING 

Functions of a bill of lading-continued 
"After receivingthe goods into his charge the carrier or the master or agent of the carrier 
shall, on demand of the shipper, issue to the shipper a bill of lading showing . . ." 
The bill is issued only on demand of the shipper (as is usual) and must show the 

marks necessary to identify the goods and the quantity of the goods, both 
furnished in writing by the shipper and also the apparent order and condition of 
the goods. The information inserted in the bill of lading consists of factual 
admission, two guaranteed by the shipper and the third by reasonable inspec- 
tion of the goods by the master or agent of the carrier. (See Apparent order 
and condition.) 

If the shipper is also the charterer of the vessel, the terms and conditions of the 
contract of carriage or hire of the vessel are contained in the physical document 
which is the "charterparty". There is no need for the physical document of the 
bill of lading to be the contract between the charterer and shipowner. There- 
fore, the bill of lading is merely a receipt for the goods carried under the relevant 
charter. Of course, if the goods carried under the charter are transacted to a 
third party, the bill of lading can also become a document of title. 

In the situation of any other type of shipper, for example, one using part of the 
vessel to ship small quantities of goods, the "receipt for goods" characteristic is 
still primary. The intending shipper may use a standard form of bill of lading or 
the carrier's own form or even the shipper's form if it is a big shipper, and insert 
the details describing the quantity and identification marks of the goods. This 
may be done after the goods are actually received by the carrier or on behalf of 
the carrier. At the time of actual receipt another document may be used: a 
"mate's receipt" or "dock receipt" which shows the actual quantity, marks and 
condition of the goods. When the shipper requires a formal bill of lading he will 
present the form he completed, together with the appropriate "receipt", to the 
carrier, master or authorised agent. The details will be compared and checked 
and the formal bill of lading will be signed and returned to the shipper. The 
goods may not yet be loaded on board a vessel. The bill of lading is then called a 
"received for shipment bill of lading". 

After the goods are actually loaded, the bill of lading to be issued on the 
demand of the shipper is a "shipped bill of lading". This is a receipt of the 
goods, as described in the bill of lading, on board the ship. 

Under the Hamburg Rules the carrier must issue, on demand of the shipper, a 
bill of lading after taking the goods into his charge. This can happen well before 
or even without receiving the goods for shipment or even without the goods 
actually being shipped. This bill of lading shows more factual detail, including 
the nature of the goods, as furnished by the shipper. This may include the 
"order and condition" of the goods. 

The "receipt for goods" characteristic has four aspects, three of which have 
been mentioned elsewhere: 

Receipt as to quantity. See Cargo-Quantity. 
Receipt as to condition. See Apparent good order and condition and also 

Cargo-nature and condition. 
Receipt as to quality. See Cargo-Quality. 
Receipt as to identification marks. Such "leading marks and numbers" 
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are inserted by a shipper on a bill of lading and are helpful for identification of 
the goods both when they are received for shipment or loaded on board the 
vessel and also when they are delivered to the consignee or indorsee of the bill of 
lading. The marks must be ". . . stamped or otherwise shown clearly upon the 
goods if uncovered, or on the cases or coverings in which such goods are 
contained, in such a manner as should ordinarily remain legible until the end of 
the voyage". (Art. 111, r. 3(a) of the Hague-Visby Rules.) Naturally some goods 
or cargoes cannot bear identifiable marks, such as bulk shipments of say, grain. 

The marks should generally be accurate in identifying the goods described on 
the bill of lading. However, at common law a different result may occur. In 
Parsons v. New Zealand Shipping Company, 1901, the bill of lading stated that 
608 carcasses of frozen lamb were shipped, and the marks on all the carcasses 
did not match the marks specified in the bill. At the place of delivery, the 
indorsees refused to take delivery of the carcasses that bore marks different to 
the marks in the bill. They claimed against the carriers for short delivery of the 
cargo of carcasses marked as on the bill. The decision of the court was in favour 
of the shipowners because the different marks were used by the shippers for their 
own reasons. The shipped cargo was 608 carcasses and 608 carcasses were 
delivered. The marks had no market or commercial meaning and did not 
indicate to a buyer the nature, quality or quantity of the goods. While identifica- 
tion of the goods is made more difficult, a mistaken mark does not affect the 
existence or identity of the goods. The Hague-Visby Rules require the marks to 
be "necessary for the identification of the goods" and can be demanded by the 
shipper to be inserted in the bill of lading. The issuer of the bill of lading may 
refuse to insert such marks if he reasonably suspects them to be inaccurate or if 
he has no reasonable means of checking them. 

The bill of lading as evidence of the contract of carriage. If the shipper is 
also the charterer of the vessel, the terms and conditions of the contract of 
carriage or hire of the vessel are contained in the physical document which is the 
"charterparty". There is no need for the physical document of the bill of lading 
to be the contract between the charterer and shipowner, nor even the evidence 
of the contract of carriage. (See Bills of lading and charterparties and also 
Breach of contract and bills of lading.) 

There may be some controversy as to whether, in modem times, the bill of 
lading is merely evidence of the contract of carriage or the contract itself. In The 
Jalamohan, 1988, the judge indicated some acceptance by courts that in some 
situations the bill of lading may be the contract itself. However, the common law 
is still burdened by old decisions such as Sewell v. Burdick, 1884, in which it was 
said that the bill of lading was very good evidence of the contract of carriage 
though not the contract itself for the contract of carriage is usually entered into 
before the bill of lading is signed. This last comment was also made in The 
Ardennes, 195 1, where it was said that: 

"The contract has come into existence before the bill of lading is signed; the latter is 
signed by one party only, and handed by him to the shipper usually after the goods 
have been put on board. . . . (The shipper) . . . is not party to the preparation of the bill 
of lading, nor does he sign it." 
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Functions of a bill of lading-continued 
In Heskell v. Continental Express Ltd., 1950, it was also said: 

"A contract of carriage is rarely made with any formality. Sometimes it is done by 
means of the engagement of shipping space, but in many cases, the shipper having 
learned from an advertisement or otherwise of a date and place of sailing, sends 
forward his goods and no contract is concluded until the goods are loaded or accepted 
for loading. The bill of lading is a receipt for the goods and a document of title to 
them. It is not the contract, for that has already been made, but it usually-I suppose 
almost always when there is no charterparty-contains its terms." 

This attitude of courts may be unrealistic and artificial although supported by 
reasons for "certainty" in the nature of the document. There may be many 
instances when shippers consider that when they obtain the document from the 
camer this is the document containing the terms of the contract of camage. For 
example, even section 1 of the discredited Bills of Lading Act 1855 refers to 
". . . the contract contained in the bill of lading . . .". This aspect was specifi- 
cally alluded to in Leduc v. Ward, 1888, where the judge said: 

"Here is a plain declaration of the legislature that there is a contract, contained in the 
bill of lading, and that the benefit of it is to pass to the endorsee under such circum- 
stances as exist in the present case. It seems to me impossible, therefore, now to 
contend that there is no contract contained in the bill of lading . . ." 
However, it should be pointed out that in the Heskell case, the judge implied 

that the contract was concluded when the goods were received by the carrier. 
Article 111, r. 3, of the Hague-Visby Rules provides that the bill of lading is to be 
issued after receiving the goods. It may take some time before commercial 
reality and the approach of the courts become compatible and also the clash 
between the decisions between different English courts is resolved. 

In any event, in the hands of a third party indorsee or consignee, the bill of 
lading may be the only contract under which he can bring an action against the 
camer. (See Bills of Lading Act 1855.) The indorsee requires a document 
which contains a description of the obligations, liabilities, immunities and rights 
of the camer, and the bill of lading meets that role. 

So, whether the bill of lading contains, or merely evidences, the contract of 
camage between the camer and the shipper or consignee is not really impor- 
tant. However, the contractual characteristic of the document is important to 
rights of suit and to incorporation of terms and conditions from the Hague- 
Visby Rules or Hamburg Rules or from the charterparty under which the bill of 
lading is issued. In the latter situation, incorporation of charterparty terms and 
conditions cannot bind a third party indorsee or consignee unless he is made 
aware of the precise terms and conditions to be incorporated. 

The bill of lading as document of title. See Document of title. 

House bill of lading. A freight forwarder can act as agent for a group of exporters 
of smaller consignments. The small shipments are "Less than Containerload" 
(LCL). When the freight forwarder "consolidates" the consignments, he is called 
a "consolidator" or "groupage contractor" and may issue to each customer a 
certificate of receipt that may contain the terms of the contract of camage between 
him and the customer. Such a document is known as a "house bill of lading". It 
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House bill of lading-continued 
can also be known as a "groupage certificate". The freight forwarder will then 
enter into separate contracts of carriage with the actual carrier or carriers for a 
"Full Containerload" (FCL) and as far as they are concerned, the freight for- 
warder is the "shipper". He will obtain from them a bill of lading. The document 
that he issues to his customers may not really be a "bill of lading". Therefore it 
may not possess the characteristic of a document of title and may be rejected by 
banks unless the credit precisely permits their acceptance for payment. Indeed, 
Art. 26(c)(iv) of the UCP 1983 states: 

"Unless otherwise stipulated in the credit, banks will reject a document which: 
is issued by a freight forwarder, unless it indicates that it is issued by such freight 
forwarder acting as a camer, or as the agent of a named camer." 

If the freight forwarder is acting as a "Non-vessel owning carrier" (NVOC) or 
even as a NVOCC ("Non-vessel owning common carrier"), depending on the 
circumstance of carriage and jurisdiction in which disputes may be brought, the 
document issued as a "bill of lading" may be accepted by banks as a document of 
title. The carriage will be by combined transport, and the document may be a 
"combined transport document" as referred to in the UCP 1983, Arts. 25 and 
26(b)(i), and which is acceptable to banks. However, para. (d) of the Articles 
provides that: 

"Unless otherwise stipulated in the credit, banks will reject a transport document 
issued by a freight forwarder unless it is a FIATA Combined Transport Bill of Lading 
approved by the International Chamber of Commerce or otherwise indicates that it is 
issued by a freight forwarder acting as a camer or agent of a named camer." 

The phrase "house to house bill of lading" is different from a "house bill of 
lading". The former covers carriage from door-to-door, i.e., in combined trans- 
port for the entire journey. The issuer is likely to be the "carrier" for the complete 
transport and therefore likely to carry the full burden of liability for loss or damage 
or delay. The latter is a document (or "receipt") issued by a freight forwarder to 
his customer whose goods are consolidated with other customers' goods for on- 
ward carriage by another "carrier". 

The "house bill of lading" may contain terms and conditions but may also be 
subject to "standard trading conditions" of the freight forwarder or the Associ- 
ation he may belong to. 

Hague Rules. (See Appendix IX for text of the Hague Rules and Hague-Visby 
Rules amendments as implemented by the United Kingdom Carriage of Goods 
by Sea Act 197 1 .) 

When cargo was received by a carrier, a bill of lading would be issued as a receipt 
for the goods. In the very early days of commerce and carriage of goods by sea, the 
document gradually began to include statements of the terms and conditions of 
the contract of carriage between the carrierlshipowner and the user of the ship. 
Originally the carrier was a "common carrier" and subject to very strict liability. 
There was no formal contract under which he could protect himself and exclude 
or limit his liability for loss or damage to or delay in delivery of the goods. 

Gradually, however, parties to a contract began to enter into formal contracts 
and were being permitted to insert clauses benefiting one or other of the parties, 
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depending on their bargaining strength. In contracts of camage of goods by sea, 
the shipowners (usually in Europe) were generally more powerful than the cargo 
interests (especially in the newer countries, such as the United States, Australia 
and Canada) and eventually clauses appeared in the contracts for camage of 
goods by sea which removed the carrier's "common carrier" status and strict 
liability. Some camers even attempted to exclude liability for their own negli- 
gence or that of their servants or agents. Bills of lading in which liability was 
excluded were also in danger of losing their value as transferable documents of 
title in international trade. 

The legislators in some ship-using countries began to legislate to protect their 
own shippers' interests. An early example was the United States Harter Act 1893 
which was followed, in different ways, in other countries. The Harter Act 1893 
possessed two main purposes: to prevent clauses in bills of lading relieving ship- 
owners from liability for consequences of negligence and to allow shipowners to 
exclude liability for errors in navigation or management of the vessel. 

The Hague Rules were an attempt to reach agreement at an international level 
and followed the Harter Act closely. They were drafted by the Maritime Law 
Committee of the International Law Association at a meeting held in The Hague 
(Netherlands) in 1921 and were finally approved in Brussels (Belgium) in 1924. 
These rules define the minimum responsibilities and liabilities as well as the 
maximum rights and immunities of camers. 

The correct title of the "Hague Rules" is: "The International Convention for 
the Unification of Certain Rules of Law relating to Bills of Lading 1924" but the 
traditional, short name is used. 

The principal obligations of camers are to exercise due diligence before and at 
the beginning of the voyage to make the ship seaworthy, to properly man, equip 
and supply the ship and to make the ship fit and safe to receive, carry and take care 
of the cargo. Other obligations are to handle the cargo with care and to issue bills 
of lading showing the leading marks, the quantity of the goods and the apparent 
order and condition of the goods. The maximum rights and immunities are 
clearly defined in the Rules. 

The main considerations which led to the introduction of the Rules and their 
incorporation into various national legislation, into bills of lading and also into 
charterparties, included the desirability of stopping the increasing tendency of 
camers to contract out of their obligations by inclusion of unfair protective 
clauses. Another important consideration was that it was important to base con- 
ditions in contracts of camage of goods by sea upon a code of rules adopted 
internationally having regard to the fact that parties interested in the camage and 
transaction (shipowners, shippers, consignees, bankers, underwriters) may be of 
different nationalities. A uniform interpretation of the bill of lading terms in 
various countries is therefore essential. 

The Hague Rules still applies, by domestic legislation, to bills of lading issued 
in some countries. However, the paramount clause in many charterparties and 
bills of lading incorporates the Hague Rules and also the later Hague-Visby 
Rules, depending on where the carriage takes place and where disputes are 
heard. 
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Hague-Visby Rules. (See Appendix IX for text of the Hague Rules and Hague- 
Visby Rules amendments as implemented by the United Kingdom Carriage of 
Goods by Sea Act 197 1 .) 

After the Hague Rules had been in force for a number of years, the development 
of international trade and the shipping industry, especially containerisation, and 
the decisions in certain legal cases began to bring the Hague Rules under criticism. 
One such case occurred in 1955, Adlerv. Dickson, which led to shipowners inserting 
protective clauses into bills oflading. One clause is called a "Himalaya clause" after 
the name of the passenger ship connected with the case. The effect of the Himalaya 
clause was generally to allow third parties, such as servants and agents of the carrier, 
stevedores, terminal operators, and even dry dock companies, to benefit from a 
contract between two contracting parties. One third parties are usually "strangers" 
to the original contract and under the principle of "privity of contract" they should 
not be able to benefit from a contract to which they are not party. 

In 1959, the Comite Maritime International (CMI), formed a sub-committee to 
study amendments to the Hague Rules. Finally, in 1963, the CMI adopted the text 
ofa draft "Protocol" (or mini-Convention). This was not the text of an entirely new 
set of rules, a complete change being resisted by shipowners, but an agreed set of 
amendments to the Hague Rules. The final agreement to the amendments was in 
Brussels on 23 February 1968. The result was formally called "The Hague Rules as 
amended by the Brussels Protocol 1968" but more easily as the "Hague-Visby 
Rules". The word "Visby" comes from the name of an island in the Baltic Sea. 
Visby was, in the 13th century, a prominent sea port and gave its name to a maritime 
legal code called the "Laws ofvisby". The CMI held to ancient tradition and, after 
initially agreeing to the changes, flew to Visby to sign the recommendations! 

The Hague-Visby Rules thus have a common base with the Hague Rules but 
there are some important differences. In Appendix IX the Hague Rules are shown 
with the Visby amendments in italics. Some completely new rules appeared under 
the French word "bis" which indicates an "addition". Some of the original Hague 
Rules were repealed. The most essential changes to the original Hague Rules are: 

1. Statements in a bill of lading are to be conclusive evidence against a 
carrier when the bill is transferred to a third party acting in good faith. 
(Art. 111, r. 4.) 

2. The time limit for bringing an action against the carrier could be 
extended beyond the one year. (Art. 111, r. 6.) 

3. The one-year time limit does not apply to actions for indemnity against 
third parties. (Art. 111, r. 6 bis.) 

4. New monetary limits are allowed for limitation of liability; limits were 
allowed per package ("package limitation") and also for gross weight. 
(Art. N, r. 5(a).) 

5. A new method is established for calculating the value of the actual loss of 
the cargo. (Art. N, r. 5(b).) 

6. Palletisation and containerisation are recognised as is the connection 
between the number of packages in the container or on the pallet and 
limitation of liability. (Art. N, r. 5(c).) 

7. The carrier is not permitted to limit liability if the damage results from 
his act or omission done with intent to cause damage, or recklessly and 
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Hague-Visby Rules-continued 
with the knowledge that damage would probably result. (This is similar 
to the restriction on limitation of liability found in the International 
Convention on Limitation of Liability for Maritime Claims 1976.) 
(Art. IV, r. 5(e).) 

8. Article IV bis is entirely new. It protects the camer in tort as in contract. 
(Art. IV bis, r. 1 .) 

9. Servants and agents of the camer are allowed to benefit from the Rules 
(the Himalaya clause). (Art. IV bis, r. 2.) 

10. The cargo claimant is not permitted to recover amounts exceeding the 
limits provided for in the Rules. (Art. IV bis, r. 3.) 

11. Servants and agents face the same restriction as camers on limiting 
liability. (Art. IV bis, r. 4.) 

12. The old Art. IX concerned gold value of the monetary limits (the "Gold 
clause"). The new Art. IX prevents the Rules applying to cases of nuc- 
lear damage. 

13. The Hague Rules Art. X was simple: it applied the Rules to all bills of 
lading issued in any of the countries accepting the Rules. The new Art. X 
provides for wider application, but still only to bills of lading relating to 
carriage between pons in two different States. 

The Hague-Visby Rules and the Hague Rules still have deficiencies, the solu- 
tion of which some legislation attempts, for example, the United Kingdom 
Carriage of Goods by Sea Act 1971. Other solutions are made by courts, for 
example, if the shipowners breach the contract of camage severely, the rules may 
not be permitted to apply (The Chanda, 1989) but even this restriction may be 
under criticism because the Rules may apply in some circumstances and not in 
others. Yet another apparent solution lies with the Hamburg Rules 1978 which is 
to come into force on 1 November 1992. (See Hamburg Rules.) 

Hamburg Rules 1978. By the mid-1 9th century shipowners, who were generally 
a powerful group, were able to insert various protective clauses in their contracts 
of camage with cargo interests. European shipowners did, it must be stated, 
recognise that a standardised liability system was necessary and, as a form of 
self-regulation, introduced a "model bill of lading" called the "Hamburg Bill of 
Lading 1885". This attempt to standardise liability failed. The new Hamburg 
Rules 1978 may show that standardisation does not always have to fail. It may be 
interesting to see how the Hamburg Rules have come into being. 

In the United States, the Harter Act 1893 attempted to make camage of goods 
by sea fair for both parties to the contract of camage. The Hague Rules 1924 that 
followed and the later Hague-Visby Rules 1968 were imitations of the Harter Act 
1893, but there were provisions in these two sets of Rules that still favoured the 
camers and shipowners. 

Dissatisfaction came from courts which attempted to restrict the camers' use of 
the protective clauses but many developing countries which were mainly raw 
material suppliers to international trade were more radical and brought pressure 
to bear at the United Nations and at UNCTAD, the United Nations Conference 
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on Trade and Development, to introduce a more equitable system governing 
carriage of goods by sea. 

In 197 1, the UNCTAD had prepared a report on bills of lading, which showed 
that the Hague Rules were unduly favourable to shipowners and unfair to cargo 
interests. Damage or loss suffered by cargo interests could be insured against but 
this was wasteful and involved unnecessary economic cost, especially to countries 
in the Third World. An alternative would, of course, be that shipowners could 
obtain higher cover, at a higher cost, from the P. and I. Associations. 

A specialised UNCITRAL (United Nations Commission on International 
Trade Law) working party drafted a new code for carriage of goods by sea. After 
discussions at various levels, a Diplomatic Conference under the auspices of the 
United Nations took place at Hamburg in March 1978 to consider the UNCIT- 
RAL draft and this was adopted as "The United Nations Convention on the 
Carriage of Goods by Sea 1978". The Conference also recommended that the 
Rules in the Convention be known as the "Hamburg Rules". 

The Convention will come into force one year after 20 countries have acceded 
to the Convention. Resistance to the provisions of the Hamburg Rules generally 
comes from countries in which shipowners are a powerful group because of the 
potential for additional liability on this group. However, some developed and 
developing countries have accepted the Hamburg Rules and also the Hague-Visby 
Rules, and have legislated for both sets of Rules When the Hamburg Rules enter 
into force these countries will have to "denounce" their adherence to the Hague 
Rules or Hague-Visby Rules and impose the Hamburg Rules on carriage of goods 
by sea from (and to) places in these countries. For example, out of 84 ''countries'' 
(some not independent countries) about eight are party to the Hague Rules and 
also the Hamburg Rules. This shows that only about 70 states are still committed 
to the Hague Rules. By 1989 only 19 countries had become party to the Hague- 
Visby Rules. In Australia, for example, there was strong support for the adoption 
of the Hamburg Rules and the Government indicated that it preferred these. 
However, because these are not yet in force and because of strong opposition from 
shipowner interests, it proposed legislation for the Hague-Visby Rules and SDR 
(Special Drawing Rights) Protocol. These have been implemented first (taking 
Australia out of the Hague Rules regime). When the Hamburg Rules come into 
force, the Government may be able to implement them by proclamation. This is a 
compromise and a similar compromise may be reached in New Zealand. In the 
United States, the Carriage of Goods by Sea Act 1936, which implements the 
1924 Hague Rules, is due for modernisation and any moves by the Government to 
implement the Hamburg Rules may again be met with opposition by shipowner 
groups. The Government may have to compromise on accepting the Hague- 
Visby Rules and the SDR Protocol. In countries such as Australia and the United 
States, governmental acceptance of the Hamburg Rules will depend on the flow of 
trade between those countries and their trading partners which may have imple- 
mented these Rules. 

By the end of 1991, 20 countries had ratified the Hamburg Rules. These in- 
clude: Barbados, Botswana, Bourkina Fasso, Chile, Egypt, Hungary, Kenya, 
Lebanon, Lesotho, Morocco, Nigeria, Rumania, Senegal, Sierra Leone, Tunisia, 
Uganda and Tanzania. 
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The differences between the Hague-Visby RulesJHague Rules and the 

Hamburg Rules are considerable, especially when it is realised that the former 
seem to assume that the carrier is not liable unless he fails to exercise due diligence 
to make the ship seaworthy. The Hamburg Rules presume that the carrier is liable 
for loss of or damage to or delay in delivery of the goods unless he proves other- 
wise. The change in burden of proof is important to carriers and shipowners and 
their legal advisers and P. and I. Associations. Perhaps this is the main reason why 
the Hamburg Rules have taken such a long time to come into force. 

However, it must also be said that the Hamburg Rules do modernise the law of 
carriage of goods by sea to the benefit of the cargo interest and also, in some ways, 
the carriers. One criticism, mainly by shipowners' lawyers, is that because the 
Hamburg Rules are not in force, there is little case law and precedent to support 
legal actions. This is a "Catch-22" approach, however, and it is most likely that 
the courts will mould the case law around the equitable and fair provisions of the 
Hamburg Rules. 

In looking at the Hamburg Rules it depends from which viewpoint one looks, 
whether from that of the shipowner who has a greater burden of liability or that of 
the cargo interest, in developing countries, or that of the lawyer and academic. 

It may be more valuable to attempt to summarise the major differences between 
the Hague-Visby RulesJHague Rules and the Hamburg Rules. This is done below. 

Hamburg Rules v. Hague-Visby Rules. A summary comparison will be 
attempted here based on the "Hamburg Rules" Articles and the headings given to 
them in the Convention. The provisions of the Hague-Visby Rules will be 
identified by the abbreviation "HVR" and Roman numerals. 

PART I .  GENERAL PROVISIONS 

Article 1. Definitions (HVR, Art. I) 
The "carrier" is widened and a new "actual carrier" is defined. The actual carrier 
may not be party to the contract of carriage; he may be subcontracted by the 
"carrier". This will allow for the Rules to apply to intermodal transport. The 
carrier cannot exclude his liability for loss of or damage to or delay in delivery of 
the goods caused by the actual carrier (Art. 11). Demise clauses in bills of lading 
will be void under this Article. (See Demise clause.) 

"Goods" in the Hague-Visby Rules excludes live animals and deck cargo. In 
the Hamburg Rules, the word includes live animals. However under Art. 5, r. 5 
the carrier is free from liability for live animals because of "special risks". Deck 
cargo is covered specifically in Art. 9. 

The HVR apply to a "contract of carriage'' evidenced only by a bill of lading or 
similar document of title. The Hamburg Rules apply to a "contract of carriage by 
sea" which does not have to be evidenced by a bill of lading. The Rules do not 
apply to charterparties nor to bills of lading if the holder is a charterer (Art. 2, r. 3). 

The "bill of lading" is formally defined for the first time. The emphasis found in 
the HVR on the characteristic of the bill of lading as a document of title is not 
found in the Hamburg Rules. The information in the bill of lading is specified 
more explicitly (Art. 15  compared with Art. 111, r. 3). 
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Article 2. Scope of Application (HVR, Art. X) 
The HVR do not apply to coastal trade within a Contracting State nor to inward 
shipments although the HVR allow local legislation to provide for these, as does 
the United Kingdom Carriage of Goods by Sea Act 1971. The Hamburg Rules 
apply to inward shipments. 

Article 3. Interpretation of the Convention 
This is a very general provision, not found in the HVR. It provides that interpreta- 
tion and application of the Hamburg Rules should work within an international 
and uniform framework. 

PART 11. LIABILITY OF THE CARRIER 

Article 4. Period of responsibility (HVR, Art. I) 
The Hague-Visby Rules apply from "tackle to tackle", that is, from loading to 
discharging of the goods. The Hamburg Rules extend this period of responsibility 
from when the carrier takes over the goods from a person until delivery. The 
responsibility of the carrier (and his servants or agents) ends at the port of dis- 
charge. The carrier remains responsible even if part of the carriage is by an "actual 
carrier". This will be very relevant to intermodalism. 

Article 5. Basis of liability (HVR, Arts. I11 and IV) 
Annex I1 of the Hamburg Rules contains perhaps the main reasons why ship- 
owners are reluctant to accept the code. The liability of the carrier is based on a 
presumption of fault or neglect unless he proves otherwise. 

Under the Hague-Visby Rules the carrier must exercise only due diligence 
before and at the beginning of the voyage and if he can prove that he has done this, 
he may be able to exclude all liability for loss of or damage to the goods or limit 
liability. The carrier must also take proper care of the goods during the voyage. 
The Hamburg Rules increase the opportunity for the carrier's liability. The carrier 
will be liable if the goods are lost or damaged or delayed while he is in charge of 
them unless he can show that all reasonable measures were taken to avoid the 
occurrence and its consequences. 

Therefore the carrier will be liable for unseaworthiness throughout the voyage, 
not only before and at the beginning of the voyage. 

Under the Hamburg Rules, while there are no general exceptions to liability, he 
may benefit slightly under Art. 5, rr. 4, 5, and 6 which deal with fire, live 
animals and deviation. For loss or damage by fire, the cargo claimant will have to 
prove the carrier's or actual carrier's negligence. The carrier or actual carrier may 
also be free from liability if dangerous goods are shipped without appropriate 
declarations by the shipper (Art. 13). 

The Hamburg Rules deal specifically with delay in delivery of the goods and 
establish the carrier's liability for delay. (Art. 5, rr. 2 and 3). The HVR did not 
deal with liability for delay. 

Under the Hamburg Rules the carrier's liability may be reduced if there is 
another contributing cause for loss of or damage to or delay in delivery of the 
goods (Art. 5, r. 7). 
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Article 6. Limits of liability (HVR, Art. IVY r. 5) 
The HVR provide for limitation of liability using the "franc" or the "SDR" 
(Special Drawing Rights) as the unit of account, depending on whether certain 
countries have accepted the Brussels Protocol of 1979 changing the units of 
account from francs to SDRs. These rules also allow limitation of liability being 
based on gross weight. The HVR limits are 666.67 SDRs per package or unit (the 
"package limitation") or 2 SDRs per kilogramme of gross weight of the goods lost 
or damaged. The HVR also provide that the right to limit will be lost if the damage 
was caused intentionally or recklessly. 

The Hamburg Rules limits are higher, 835 SDRs per package or other shipping 
unit or 2.5 SDRs per kilogramme of gross weight of the goods lost or damaged. 
The liability of the carrier for delay in delivery is related to the freight payable for 
the goods delayed. The HVR does not provide for delay in delivery. The 
Hamburg Rules' use of "shipping unit" is not defined. If this is related to a freight 
unit, it could vary from 1 tonne to 1 kilogramme of bulk goods. 

Countries which cannot use the SDR may use the gold franc as the unit of 
account (Art. 26). The local currency equivalent of the gold franc and the SDR 
varies, as does the limitation amounts based on whether the country (where the 
compensation is made or the law of which applies to dispute resolution) is party to 
the Hague Rules or the Hague-Visby Rules or the Hamburg Rules. 

In the Hague-Visby Rules the carrier's liability can be increased to the actual 
value of the goods as stated in the bill of lading. This is missing from the Hamburg 
Rules. 

Article 7. Application to non-contractual claims (HVR, Art. IV bis) 
Like the HVR, the Hamburg Rules protect the carrier and the carrier's servants or 
agents from actions by non-contractual parties in tort. Under the earlier Hague 
Rules a person who was not party to the contract of carriage could not bring an 
action against the carrier in contract (owing to the principle of "privity of con- 
tract") but could in tort, and the carrier would have little protection from the 
Hague Rules or the contract. The Hague-Visby Rules and the Hamburg Rules 
introduce this protection for the carrier, his servants and his agents also in tortious 
action by any person. 

Article 8. Loss of right to limit liability. (HVR, Art. IVY r. 5(e) and Art. IV bis, 
r. 4) 
The provisions of brealung the right to limit liability are similar. 

Article 9. Deck cargo (HVR, Art. I(c)) 
While deck cargo is not specifically excluded from the Hamburg Rules as it is 
under the HVR, this Article is quite explicit. Specific agreement is required to 
permit deck carriage, unless trade usage or statutory requirement permits such 
carriage (for example, for dangerous goods.) The bill of lading or other document 
which is evidence of the contract of carriage must be claused as appropriate if there 
is specific agreement. The carrier's liability is strict if deck carriage is not 
authorised by agreement and the carrier may not be permitted to limit liability. 
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Article 10. Liability of the carrier and actual carrier 
This is entirely new in the Hamburg Rules. The carrier is responsible overall even 
if the actual carrier causes the damage. Each can be sued separately and they can 
be sued together. The total amount of compensation recovered by a cargo claim- 
ant must not exceed the limits of liability provided for in the Rules. The carrier 
and actual carrier can bring actions against each other. (This is slightly similar to 
Art. 111, r. 6 bis of the Hague-Visby Rules, which allows a longer time limit for 
recourse and indemnity actions.) 

Article 11. Through carriage 
This is also new. The carrier may not be liable for loss of or damage to or delay in 
delivery of the goods caused where part of the transport is not by sea. The carrier 
may have to prove where the loss of or damage to or delay in delivery of the goods 
occurred to shift blame to a subcontracted, non-sea carrier. 

PART 111. LIABILITY OF THE SHIPPER 

Article 12. General Rule (HVR, Art. IV, r. 3) 
The liability of the shipper, his agents or servants for loss to the carrier is similar to 
that under the HVR. 

Article 13. Special rules on dangerous goods (HVR, Art. IV, r. 6) 
The Hague-Visby Rules permits the carrier to deal with dangerous goods declared 
or not declared as such with different liability. Apart from this the HVR do not 
require the shipper to describe the actual nature of the goods shipped. The 
Hamburg Rules are much more specific as to what are the shipper's re- 
sponsibilities. He must suitably mark the goods, inform the carrier of the danger- 
ous character of the goods and special precautions that should be taken, and also 
describe the "nature" of the goods (Art. 15, r. 1). Without declarations, the 
shipper is liable to the carrier and any actual carrier and the goods may be dealt 
with by these persons without compensation. If the information concerning 
dangerous goods is provided, the carrier is liable only for general average contri- 
butions as in the HVR. 

Article 17 (and Art. 111, r. 5 of the HVR) requires the shipper to guarantee the 
information he supplies about all goods, including dangerous goods. 

Article 14. Issue of bill of lading (HVR, Art. 111, r. 3 and r. 7) 

Article 15. Contents of bill of lading 

Article 16. Bills of lading; reservations and evidentiary effect 
The Hamburg Rules apply to all contracts of carriage by sea even if no bills of 
lading are issued, but not to charterparties. Article 111 of the HVR requires a bill of 
lading to be issued when the goods are received into the carrier's charge. This 
may seem similar to the Hamburg Rules except when it is remembered that the 
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Hague-Visby Rules apply only from "tackle-to-tackle". The HVR bill of lading 
contains particular information and leads to certain rights and liabilities. Under 
the Hamburg Rules the information in the bill of lading is more detailed but the 
shipper is also required to give details of the "general nature of the goods". This 
could include the "apparent order and condition", which the shipper will then 
have to guarantee under Art. 17. 

The Hague-Visby Rules and the Hamburg Rules allow the camer to note 
reservations in the bill of lading concerning possible inaccuracies in the informa- 
tion supplied by the shipper or reasons for the inability of the camer (or his 
servants or agents) to check the particulars. 

The evidentiary effect of the second sentence of Art. 111, r. 4 of the I-IVR (par- 
ticulars on the bill of lading being conclusive evidence against the camer when the 
bill of lading is transferred to a third party) is similar to the provision in the 
Hamburg Rules. 

Article 17. Guarantees by the shipper (HVR, Art. 111, r. 5) 
The provision regarding the information furnished by the shipper is similar in the 
two sets of rules. What is new is that a "letter of indemnity" (unfortunately called 
a "letter of guarantee") for an unclaused bill of lading when a clause would be 
justified is void and of no effect against any third party. However, under Art. 17, 
r. 3 such a letter of indemnity would be enforceable against the shipper unless the 
camer intended fraud. When the Hamburg Rules come into force this provision 
may help to reduce the incidence of documentary fraud, provided the shipper can 
be brought to justice. Moreover, in some countries such "letters of indemnity" 
may have been treated as void and unenforceable in the past but will, in future, be 
enforceable against the shipper. 

Article 18. Documents other than bills of lading 
This provides that a document that is not a document of title may be used, for 
example, a sea waybill. 

PART V. CLAIMS AND ACTIONS 

Article 19. Notice of loss, damage or delay (HVR, Art. 111, r. 6 and r. 6 bis) 

Article 20. Limitation of actions 

The Hamburg Rules increase the period allowed for giving notice of loss or 
damage from three days to 15 days where the loss or damage is not apparent. The 
Rules also provide for a new notice of claim being given for delay in delivery within 
60 days after the goods were finally delivered. The camer also has a period of 90 
days within which he can give notice of loss or damage to the shipper. The notices 
can be given directly to the camer or to the shipper or to the master or officer in 
charge of the ship or to the person acting on the shipper's behalf. 

Article 111, r. 6 of the Hague-Visby Rules provides for the one-year time limit 
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within which suit can be brought against the carrier or the ship. Article 111, r. 6 bis 
was added to the Hague-Visby Rules to take recourse ar indemnity actions by 
the carrier or others outside the one-year time limit. The Hamburg Rules seem 
quite different in the provisions of limitation of time for bringing actions. 

Fundamentally the one-year limit is increased to two years for both judicial 
and arbitral actions. The limitation period also commences from the delivery of 
the goods or the date when the goods should have been delivered. The person 
against whom the claim is made may extend by mere declaration in writing but 
the Hamburg Rules do not provide for extension by the claimant. The HVR 
provide that the period may be extended if the (two) parties agree. Another 
major difference is that the claims may be made within the two years by a carrier 
or shipowner against the cargo interest. The HVR focuses on claims against the 
carrier and the ship. 

Article 20, r. 5 of the Hamburg Rules is similar to Art. 111, r. 6 bis of HVR 
regarding indemnity actions. 

Article 23. Contractual stipulation (HVR, Art. 111, r. 8) 
Just as in the Hague-Visby Rules, any clause in the bill of lading excluding 
liability is null and void. However, the Hamburg Rules require that this pro- 
vision must be contained in a bill of lading or document evidencing the contract 
of carriage by sea. Compensation is payable if a liability exclusion clause causes 
any loss to a cargo claimant. 

The other Articles of the Hamburg Rules are new in comparison with the 
Hague-Visby Rules or Hague Rules and self-explanatory. 

Harter Act 1893. The late 19th and early 20th century witnessed some govern- 
ments, especially those where there were more shippers than shipowners, intro- 
duce legislation which prevented carriers of goods under bills of lading from 
excluding all their liability. In the United States, the Harter Act 1893 was the 
most prominent. It is still in force, despite being superseded in some parts by 
the U.S. Carriage of Goods by Sea Act 1936 which formally implemented the 
Hague Rules 1924. In fact, the Hague Rules were an imitation of many of 
the Harter Act provisions. The U.S. COGSA applies only from loading to dis- 
charge. Therefore the Harter Act provisions are still effective before loading and 
after discharging of the goods. They also apply to coastal trade within the United 
States. 

The main purposes of the Harter Act included a prohibition of shipowners' 
liability exclusion clauses for consequences of ". . . negligence, fault or failure in 
proper loading, stowage, custody, care or proper delivery . . ." of goods in the 
charge of the shipowner. Liability exclusion words were null and void. The 
shipowner was also not permitted to insert any clause in a bill of lading that 
responsibility to exercise due diligence, properly man, equip and supply the ship 
and to make the ship seaworthy would be reduced or avoided. 

The negligence or exception clause in the Act is conditional. It does not relieve 
the shipowner from liability unless he exercised due diligence to make the ship 
seaworthy in all respects. The Act also excepted shipowners from liability for 
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errors in navigation and management of the ship. The contents of bills of lading 
were laid down and penalties and liens were established. 

Identity of carrier clause. See Demise clause. 

Identity of shipper. While the Hague-Visby Rules and Hague Rules define the 
"carrier" and the "ship", they do not define the "shipper" although Art. I(a) 
refers to a "shipper" in its definition of a carrier. The Hamburg Rules are much 
more explicit. They define the shipper as being: 

". . . any person by whom or in whose name or on whose behalf a contract of carriage 
of goods by sea has been concluded with a carrier, or any person by whom or in whose 
name or on whose behalf the goods are actually delivered to the carrier in relation to 
the contract of carriage by sea." 

The shipper has certain obligations and certain acts or omissions of the shipper 
may be a breach of the contract of carriage preventing the shipper from having any 
remedy. For example, Art. IVY r. 2(i) ofthe Hague-Visby RulesIHague Rules state 
that neither the shipowner nor the carrier will be liable for loss of or damage to 
goods resulting from an act or omission of the shipper or owner of the goods , his 
agent or representative. The shipper can be the charterer of the ship but may also 
be a person who does not need to charter the entire ship. The ship may also be 
chartered by a charterer who sublets the vessel to carry cargo for a separate 
shipper. 

In an international sale of goods, it may be important to distinguish the identity 
of the shipper who may be a party to the contract of carriage with the shipowner. 
The bill of lading is the document issued by the carrier to the shipper. If the goods 
are sold on CIF or C and F terms it is usually the seller who is the shipper. He 
enters into the contract of carriage with the shipowner. The payment of the sale 
price by or for the buyer simply transfers the property in the goods but the indorse- 
ment and delivery of the bill of lading is constructive delivery of the goods and also 
a transfer of the rights under the contract of carriage. 

The identity of the shipper is important for a number of reasons, and not only to 
identify the person to whom the bill of lading is issued by the carrier. For example, 
under section 2 of the Bills of Lading Act 1855, the shipper is liable for freight. 

Normally, especially in a CIF sale, the seller would be the shipper. Whether the 
buyer is the shipper or not requires an analysis of the contracts of sale and of 
carriage. The buyer may be the shipper if the terms of trade are one category of 
FOB. There are a number of varieties of FOB contracts and the variations were 
described in Pyrene v. Scindia, 1954, in which the judge held that the buyer was the 
shipper. 

The buyer had entered into the contract of carriage with the shipowner but was 
not the charterer. During the loading operations the shipowner's servants were 
negligent and the cargo was dropped and damaged. Before the goods passed the 
ship's rail, under the usual concept of FOB, they were still the property of the 
seller. The seller had no contract of carriage with the shipowner. Therefore the 
seller could not bring an action for breach of contract. Therefore he brought an 
action for the tort of negligence. In this situation, the shipowner could not have 
relied on protective clauses in the contract of carriage which limited his liability. 
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The shipowner claimed the seller was party to the contract of carriage; the seller 
denied this. The judge took pains to describe different classes of FOB contracts. 
He said: 

"In . . . the classic type . . . the buyer's duty is to nominate the ship, and the seller's is 
to put the goods on board for account of the buyer and procure a bill of lading in terms 
usual in the trade. In such a case the seller is directly a party to the contract of carriage 
at least until he takes out the bill of lading in the buyer's name. . . . Sometimes the 
seller is asked to make the necessary arrangements; and the contract may then provide 
for his taking the bill of lading in his own name and obtaining the payment against the 
transfer, as in a c.i.f. contract. Sometimes the buyer engages his own forwarding agent 
at the port of loading to book space and procure the bill of lading; . . . In such a case the 
seller discharges his duty by putting the goods on board, getting the mate's receipt and 
handing it to the forwarding agent to enable him to obtain the bill of lading." 

Therefore, in the first type, the seller is party to the contract and is initially the 
"shipper". In the second type, the seller makes the contract in his own name, takes 
the bill of lading and then transfers it to the buyer as if the transaction was a 
normal CIF transaction. In the third type, the seller is not a party to the contract at 
all. In Pyrene v. Scindia, it was held that the FOB sale was in the third category. 
Therefore the buyer was in contract with the shipowner and was the "shipper". 
However, the seller was held to be in an "implied" contract with the shipowner 
owing to the judge's opinion that the three parties, buyer, seller and shipowner, 
were all parties in a joint venture. Therefore the seller was bound by the protective 
clause in the contract of carriage. (This aspect of the implied contract between the 
seller and the shipowner when the buyer was clearly the "shipper" is doubtful after 
a decision in the House of Lords in 1962, Scruttons v. Midland Silicones, which 
criticised this aspect of Pyrene. However, it is probably still correct that the buyer 
can be the "shipper".) 

Implied obligations. See Carrier's implied obligations. 

Incorporation and bills of lading. (See also Incorporation and charterpar- 
ties in Chapter 1 .) Incorporation and bills of lading can be connected in two ways. 
One is where the charterparty terms are meant to be incorporated into the bill of 
lading. This will be discussed below. The other is where a paramount clause states 
that the carriage under the bill of lading is subject to the Hague-Visby Rules or the 
Hague Rules or even the Hamburg Rules, or also to some legislation that 
implements these Rules, for example, the United States Carriage of Goods by Sea 
Act 1936 implements the Hague Rules. The few problems that can arise with this 
incorporation by paramount clause are related to whether the carrier or shipowner 
can enjoy the rights and immunities in the protective clauses in the Rules when he 
has committed a breach of the contract of carriage, for example, where the goods 
are carried on deck without authorisation. (See Deck cargo and Breach of 
contract and bills of lading.) 

Greater problems can arise with incorporation of charterparty terms and 
conditions into a bill of lading, especially if the holder of the bill of lading is a 
consignee or indorsee who is far removed from the contract contained in the 
original charterparty which he may never have a chance to see. There are 
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principles for such incorporation. These relate to how relevant ("germane") the 
clause is to the subject-matter of the contract in the bill of lading. In The Annejield 
197 1, one judge said, 

"I would say that a clause which is directly germane to the subject matter of the Bill of 
Lading (that is, to the shipment, camage and delivery of goods) can and should be 
incorporated into the Bill of Lading contract . . . But, if the clause is one which is not 
thus directly germane, it should not be incorporated unless it is done explicitly in clear 
words either in the Bills of Lading or in the Charterparty." 

Thus, although the courts have manipulated the Hague Rules so as to fit them 
into a charterparty, they appear to take a different approach when interpreting a 
clause in a bill of lading, which incorporates the terms of a charterparty. 

Even banks are reluctant to accept bills of lading with such clauses, called 
"charterparty bills of lading". Articles 25 and 26 of the Uniform Customs and 
Practice (UCP 1983) clearly state that unless stipulated in the credit banks will 
reject a transport document (including a bill of lading) which indicates that it is 
subject to a charterparty. 

Difficulties have arisen more commonly with the incorporation of arbitration 
and other procedural clauses from a charterparty into a bill of lading. An arbitration 
clause is not relevant to the carriage of goods but only to the method of resolving 
disputes. Therefore it would not be part of the contract in the bill of lading unless it 
was expressly incorporated. The cargo claimant may be faced with a defence by a 
carrier or shipowner whereby these parties may argue that the claimant may be 
bringing an action outside the permitted one-year time limit in the Hague-Visby 
Rules or Hague Rules. In The Annejield, it was held that the charterparty arbitration 
clause was not directly "germane" to the contract of carriage and if it was not 
expressly incorporated into the bill of lading it did not apply. 

In The San Nicholas, 1976, the Court of Appeal seemed to imply that courts 
would implement the "presumed" intention ofthe parties to a charter into the bill of 
lading. A charter is a contract between the shipowner and the charterer. A bill of 
lading in the hands of a shipper is a contract between him and the shipowner. The 
shipper may not be the charterer. Moreover, the bill of lading rights may be trans- 
ferred to a third party consignee or indorsee. In the case, the pre-printed 
"charterparty incorporation clause" in the standard form bill of lading was left 
blank. The Court of Appeal held that if there was no evidence of intention of the 
parties to a sub-charter, the terms incorporated into the bill oflading would be those 
of the head charterparty between the shipowner and the head charterer, rather than 
the charterparty between the head charterer and the sub-charterer. This seemed to 
go against an old English decision, Smith v. Tiden, 1874, where it was said: 

"The bill of lading being ambiguous and equally capable of being applied to one 
charterparty as the other, we cannot hold it to be a contract, or evidence of a contract, 
between the parties. It does not express that which was common to both minds, and 
therefore it is not binding upon the parties . . ." 

However, it appears that if a bill of lading is issued (under a charterparty) and it 
incorporates the terms and conditions of the charterparty, including the type of 
charter and the date (for example, "This bill of lading is subject to all the terms and 
conditions of the time charter between . . . and dated . . .") the charterparty terms 
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will apply if the holder is the charterer. However, the charterparty terms may not 
bind a third party holder whenever those terms are in conflict with the Rules incor- 
porated by the paramount clause. 

The dangers to third parties were seen by the court in The Garbis, 1982, where 
the bill of lading stated: 

"The shipment is camed under and pursuant to the terms of the Charter dated 
. . . between . . . and . . . as charterers and all terms whatsoever of the said Charter 
except the rate and payment of freight specified therein apply to and govern the rights 
of the parties concerned in this shipment." 

There were blanks in the bill of lading where the charterparty date and the 
names of the parties should have appeared. When the charterers presented the bill 
of lading for the master's signature, he refused to sign. It was held that because the 
bill of lading was not as required by the special terms of the charterparty, the 
master was justified in refusing to sign. The words of the judge are very relevant to 
incorporation of charterparty terms into bills of lading: 

"It is established that general words of incorporation in a bill of lading may be effec- 
tive to incorporate terms of an identifiable charterparty which are relevant to the ship- 
ment, camage and discharge, of the cargo and the payment of freight, provided, of 
course, that the terms of the charterparty are consistent with the terms of the bill of 
lading . . . it is a notorious fact that charterparties may contain not only, in their 
printed terms, clauses which provide shipowners with sweeping exemptions from 
liability, but also special typed clauses, which can provide shipowners with exemptions 
from liability in special circumstances . . . A clause of the latter kind may well, in the 
case of a particular typed clause, be legitimately described as unusual. But in these 
circumstances, provided that such a clause related to the loading, carriage and dis- 
charge of the goods, it must surely be sufficient for the purpose of incorporating such 
clauses that words of incorporation, such as those in the present case, are used. If a 
receiver of goods accepts a bill of lading in this form without ascertaining the terms of 
the charterparty, he must accept that his contract with the shipowner for the camage 
of the goods, contained in or evidenced by the bill of lading, is subject to the 
charterparty terms relevant to the loading, carriage and discharge of the goods, even 
though they may be unusual terms and may limit the shipowners' liability." 

Therefore, a more restrictive attitude to the incorporation of charterparty terms 
into bills of lading can be seen in The Varenna, 1983. The Court of Appeal decided 
that an incorporation clause, merely incorporating the "conditions" of a 
charterparty did not incorporate the charterparty arbitration clause. The Court 
of Appeal stated that the word "condition" was restricted to mean "conditions 
that are appropriate for carriage and delivery of goods". 

In The Miramar, 1984, a charterer became insolvent. The shipowner attempted 
to use an incorporation clause in a bill of lading to recover demurrage from the 
holder of the bill of lading. In the House of Lords, there was no doubt that the 
incorporation clause was broad enough to incorporate the demurrage provisions 
into the bill of lading. However, the demurrage provisions expressly stated that the 
"charterer" should pay the demurrage. The House of Lords refused to indulge in 
verbal manipulation to ensure that the words from the charterparty exactly fitted 
the bill of lading. Only the charterer was liable for demurrage. To  decide other- 
wise would cause every consignee to whom a bill of lading is negotiated to accept 
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not only personal liability to pay the shipowners freight but also a "blindfold 
potential liability" to pay an unknown and wholly unpredictable sum for demur- 
rage which may have already accrued, unknown to him. The judge stated that: 

"No business man who had not taken leave of his senses would intentionally enter into 
a contract which exposed him to a potential liability of this kind . . . I regard it, 
however, as more important that this House should take this opportunity of stating 
unequivocally that, where in a bill of lading there is included a clause which purports 
to incorporate the terms of a specified charterparty, there is not any rule of construc- 
tion that clauses in that charterparty which are directly germane to the shipment, 
carriage of delivery of goods and impose obligations upon the 'charterer' . . . are 
presumed to be incorporated in the bill of lading with the substitution o f . .  . the 
designation 'charterer', with the designation 'consignee of the ,cargo' or 'bill of 
lading holder'." 

Therefore, "verbal manipulation" of charterparty terms incorporated into bills of 
lading may be very limited in the future. 

Incorrect date. See Fraud and bills of lading. 

Letter of Indemnity. See Claused bill of lading, Clean bill of lading, Fraud 
and bills of lading and Non-presentation of bills of lading. 

Limitation of action and Limitation of time. In all disputes an action must be 
brought within a limited period. The main reason for this is the possibility that 
evidence will eventually deteriorate or weaken as time passes. Moreover, it may be 
unjust to keep the person against whom a claim may be made in indefinite legal 
suspense. Some jurisdictions have specific legislation, for example, in the United 
Kingdom, the Limitation Act 1980, governs when an action should be brought. 
Other jurisdictions have no limit whatsoever, which means that the camer or 
shipowner in a contract of carriage may be under a serious burden at any time in 
the future. This would be very difficult to predict and to take into account when 
making commercial and financial decisions. The limitation rules under the 
United Kingdom system are quite complex but, generally, actions for personal 
injury must be brought within three years. Contractual disputes are restricted to 
six years from the time the breach of contract occurs. Tortious actions, except 
those related to personal injury, are also limited to six years. 

Limitation of time is protective of the person against whom a claim is being 
made. If this person is a businessman, for commercial certainty he may require the 
limitation to be reduced. For example, the limitation of time within which to bring 
an action for breach of contract under the 1924 Hague Rules was one year after 
the goods were delivered or should have been delivered (Art. 111, r. 6 ) .  This could 
work against a cargo claimant who may meet difficulty collecting evidence for a 
successful action against the shipowner, so a cargo claimant may bring an action 
in tort, when he could have a longer time in which to strengthen his case. This 
would work against the camer. Accordingly, when the Hague Rules were 
modified in 1968, the Hague-Visby Rules introduced a new Art. IV bis which 
provides the camer (and his servants and agents) with the same protection under 
the Rules whether sued for breach of contract or in tort. In fact, even the Hamburg 
Rules provides this protection although the time limit is increased to two years. 
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It is important to note that the one-year time limit is related to delivery not 

discharge of the goods. Actual delivery occurs when the carrier or carrier's agent 
gives physical possession to the consignee or cargo receiver. "Constructive de- 
livery" occurs when the carrier or his agent gives the consignee notice (directly or 
by advertisement) of the ship's arrival, the goods are discharged into a safe place 
(for example, a warehouse) and they are ready for delivery. The consignee should 
have a reasonable time within which he can take delivery of the goods. 

In both the Hague-Visby Rules and the Hamburg Rules the time limit may be 
increased by agreement or declaration by the carrier, respectively. In both 
regimes, there is also a provision allowing an action for indemnity against a third 
party to the main contract of carriage longer than the one year (or two years) and 
within the law of the place where the dispute may be brought (Art. 111, r. 6 bis). 

Such an action for indemnity may arise, for example, in the situation of through 
carriage. A carrier may issue one bill of lading. At an intermediate port, he may 
entrust the cargo to a sub-contracted carrier. If the goods are damaged or lost, the 
original issuer of the through bill of lading may be sued by the cargo interest who is 
limited to the one year, and the original carrier can then bring an action for 
indemnity against the sub-camer, outside the one-year limitation. The time limit 
for an indemnity against a third party is not to be less than three months after 
settlement of the principal claim. This is a minimum within which the principal 
carrier can bring a recourse action. 

Bringing an action is not the same as making a claim for loss of or damage to or 
delay in delivery of the goods. Under the Hague-Visby Rules notice of loss or 
damage should be formally made before or at the time of removal of the goods 
from the carrier. If the loss or damage is not apparent, the notice must be given 
within three days. No notice is required if the goods have been subject to a joint 
survey at the time of their delivery by the carrier. 

Under the Hamburg Rules the notice of loss or damage must be given within 
one working day after the goods are handed over to the consignee. If the loss or 
damage is not apparent, the notice must be given within 15 days after delivery. 
These Rules reduce the carrier's protection. If a claim is to be made for delay in 
delivery of the goods, the cargo interest is allowed 60 days after delivery in which 
to give the notice of claim. If the carrier is to make a claim on the shipper, for the 
latter's breach of the contract of carriage, the time limit is 90 consecutive days 
after the breach or delivery of the goods, whichever is later. 

Limitation of action is taken advantage of by some issuers of bills of lading by 
inserting appropriate printed clauses. For example, in the FIATA bill of lading, it 
is stated: 

"Time bar 
The Freight Forwarder shall be discharged of all liability under the rules of these 
Conditions unless suit is brought within nine months after: 

(i) the delivery of the goods, or 
(ii) the date when the goods should have been delivered, or 

(iii) the date when . . . failure to deliver the goods would, in the absence of 
evidence to the contrary, give to the party entitled to receive delivery, the 
right to treat the goods as lost." 
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Such a clause is clearly unfair to the users of the freight forwarder's services as a 
non-vessel owning carrier. 

The words "suit is brought" in such clauses and also in the Hague-Visby Rules 
(Art. 111, r. 6) includes, in addition to an action in court, a notice or request for 
arbitration. In some jurisdictions, if a dispute is referred to arbitrators, and if there 
is unjustifiable delay in prosecution, the courts are permitted to strike out the 
arbitration. 

Limitation of liability. (See also Exception to  liability.) Under a contract of 
camage each party has certain obligations. If these obligations are broken by one 
party, he can become liable. The liability can be strict and unlimited. It can also be 
completely excluded. Finally, it can be limited to a certain amount of agreed, 
"liquidated damages" or compensation. In a contract of camage subject to the 
Hague-Visby Rules or the Hague Rules or the Hamburg Rules, the camer may not 
perform his obligations under the contract and must compensate the cargo inter- 
est for loss or damage or, in the Hamburg Rules, also for delay in delivery. The 
usual measure of the maximum compensation is based on the number of packages 
or the gross weight and the value of the goods at the place of delivery. The camer 
may also attempt to use the limitation of liability provisions in the International 
Convention on Limitation of Liability for Maritime Claims 1976. The maximum 
compensation is rarely full compensation of the cargo owner's loss, unless, of 
course, the carrier commits a serious breach of contract so that he cannot take 
advantage of the protective, liability-limitation clauses in the contract. 

For example, in The Chanda, 1989, the cargo that was destroyed was loaded on 
deck in an exposed position. It should not have been so loaded. The shipowner 
was not permitted to limit his liability to less than 0.6 per cent of the actual loss to 
the cargo interest. The shipowner became liable for the full amount of the loss. 

The shipper can declare the nature and actual value of the goods and state this 
on the bill of lading (Art. IVY r. 5(a) of the Hague-Visby Rules) in which case the 
camer's liability is governed by the declared value. The declaration is not binding 
on the camer, that is, he can show that the declared value is too high (Art. IVY 
r. 5(0) and neither the camer nor the shipowner is liable for any loss or damage to 
the goods if the nature and value of the goods are knowingly mis-stated (Art. IVY 
r. 5(h)). 

If the shipper fails to declare the value the maximum compensation is laid down 
in the Rules. 

In the 1924 Hague Rules, the monetary unit for limitation was 100 pounds 
sterling per package or unit. The monetary units were to be taken to be gold value. 
This "gold value" was a problem because many countries did not honour the 
"gold value" of the original Hague Rules and fixed their package limitation in 
national currency. This varied considerably between countries and the camers 
could then take advantage of jurisdictions where the gold value was lower than in 
their own countries. In 1950 the British Maritime Law Association drew up the 
terms of an agreement-the "Gold Clause Agreement 1950"-whereby the par- 
ties to the agreement waived the "gold value" among other things. The ship- 
owners' package limitation would be 400 pounds sterling. The amount was 
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reduced to 200 pounds sterling in July 1977. The Gold Clause Agreement did 
tend to stabilise the package limitation if suit was brought in the United 
Kingdom. 

However, some countries still adhere to the package limitation of 100 pounds 
sterling gold value as in the original 1924 Hague Rules. For example, the local 
currency equivalent of 100 pounds sterling gold value in Bangladesh, Bolivia, 
Cuba, India, Iran, Paraguay, Peru, Romania and Tanzania is approximately 
US8173 on 1 February 1991. These are some of the countries that adhere to the 
old limitation unit. 

In the 1968 Hague-Visby Rules the unit of account was set as the "Poincare 
gold franc" (PGF). On 1 February 1991, 10,000 PGF was approximately 
equivalent to US$916. In the Hague-Visby Rules the monetary limit was ". . . 
the equivalent of 10,000 'francs' per package or unit or 30 francs per kilo of 
gross weight of the goods lost or damaged, whichever is the higher . . .". 

In 1979, yet another Protocol was agreed which recognised that the value of 
gold and gold Poincare francs fluctuated excessively and caused the limitation 
amounts to be uncertain, and which, as a result, introduced a new unit of 
account. This is the Special Drawing Right (SDR) of the International Mon- 
etary Fund. This is a unit linked to a basket of five major currencies and may 
change from day to day but the unit is not as volatile as the value of gold. The 
SDR replaces the gold value of 100 pounds sterling in the original Hague Rules 
and also the Poincare gold francs in the 1968 Hague-Visby Rules. The limit is 
now 666.67 SDRs per package or unit or 2 SDRs per kilo of gross weight, 
whichever is the higher. 

Some countries accepted the SDR unit of account. For example, on 1 
February 1991, the U.S. dollar value of the local currency equivalent of the SDR 
per package and per kilogramme respectively was: 

Belgium, Denmark, Italy, Norway, Spain and Sweden: US8959 per package 
or unit and USS2.88 per kilogramme of gross weight. 

Sri Lanka and the United Kingdom: US8973 per package or unit and 
USS2.93 per kilogramme of gross weight. 

Certain countries which still adhere to the Hague Rules did not follow the 
Hague Rules monetary limit. For example, the United States Carriage of Goods 
by Sea Act 1936 makes the limit US8500 per package or unit as does Liberia 
and the Philippines. Canada has a limit of $500 Canadian which, in 1991, 
equates to USS436. In these countries there are no weight limits. 

The limitation amount per package can create problems when the goods are 
loaded in a container and the Hague Rules apply. In these Rules there was no 
recognition of containerisation as there was in the Hague-Visby Rules in which 
Art. IVY r. 5(c) provides that the number of packages or units in a container is the 
number for the calculation of the maximum limit of liability. 

In the Hamburg Rules 1978, the limits are higher but still in SDRs. Article 6, 
r. 1 (a) provides that the carrier's liability is limited to 835 SDRs per package or 
other shipping unit or 2.5 SDRs per kilogramme of gross weight of the goods lost 
or damaged, whichever is the higher. Those countries which become party to the 
Hamburg Rules but do not belong to the International Monetary Fund may use 
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Poincare gold francs, 12,500 per package or other shipping unit and 37.5 per 
kilogramme of gross weight compared to 10,000 and 30, respectively, in the 1968 
Hague-Visby Rules. 

The Hamburg Rules introduce a new limit of liability for delay in delivery. The 
limit is 2.5 times the freight payable for the goods delayed, but not more than 
the total freight payable under the contract of camage by sea. As in the Hague- 
Visby Rules, the contents of the container comprise the packages. Where the 
container or pallet itself is lost, it counts as one separate shipping unit. 

In each of these codes, the camer may increase the limits of liability. 
(See further Package limitation.) 

LOI. See Letter of indemnity in Fraud and bills of lading. 

Mate's receipt. This is a document used in the shipment of a cargo. When the 
goods are received by or for the sea camer, a "mate's receipt" is issued either 
directly by the ship or by the ship's agents. This is the first evidence that the goods 
are received and statements on the document describe the quantity of goods, any 
identifying marks and the apparent condition. This information is inserted from 
visual evidence when the goods are received. The quantity can be verified by a 
"tally" or count being made of the number of packages and the tally clerk's receipt 
may be attached to the mate's receipt. This information on the mate's receipt is 
very important because this information should also be transferred on to the bill of 
lading. The bills of lading are usually required to be issued "in accordance" or "in 
conformity" with the mate's receipts and/or the tally clerk's receipts. Sometimes 
the document that is issued by the agents of the camer fulfills the function of the 
mate's receipt but is called the "dock receipt". 

Originally the mate's receipt was signed by the first mate of the ship, hence its 
name. Now, it can just as likely be signed by the ship's agents. 

The information on the mate's receipt is usually checked against the informa- 
tion and description of the goods as furnished by the shipper, particularly when 
the shipper prepares the bill of lading document for signature by or for the camer. 

While the mate's receipt is a receipt for goods and good evidence of their quan- 
tity, nature and condition, it is not a document of title. It does not give the holder 
the same rights as does a bill of lading. In an old case, Nippon Yusen Kaisha v. 
Ramjiban Serowgee, 1938, it was said that a mate's receipt: 

". . . is not a document of title to the goods shipped. Its transfer does not pass property 
in the goods, nor is its possession equivalent to possession of the goods. It is not 
conclusive and its statements do not bind the shipowner . . . It is, however, pima facie 
evidence of the quantity and condition of the goods received, and prima facie, it is the 
recipient or possessor who is entitled to have the bill of lading issued to him." 

Because it is important to the shipper to be able to obtain a bill of lading that he 
can present to an advising or confirming bank to obtain payment, if a mate's 
receipt is lost or stolen, advertisements are usually placed in the commercial and 
shipping media to advise that the mate's receipt (or dock receipt) is lost and 
cancelled. This is considered to prevent a camer from issuing a bill of lading to the 
person who comes into possession of the original mate's receipt. 

It is also very important to the value of the information on the bill of lading as 
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prima facie evidence that the goods were received in the quantity and with the 
identifying marks as noted on the bill of lading. Under the Hague-Visby Rules this 
information on the bill of lading is prima facie evidence against the shipper and 
conclusive evidence against a third party transferee of the bill. The nature of this 
"prima facie evidence" is that it can be contradicted by the carrier's raising con- 
trary evidence. 

In The Nogar Marin, 1987, the ship was chartered to carry a cargo of wire rods. 
The charterers were the manufacturers of the rods. Some of the coils were rusty 
when shipped. The mate's receipt was not noted appropriately. When the mate's 
receipts were exchanged for the bills of lading, the ship's agents issued unclaused, 
clean bills. When the vessel arrived at the discharging port, the damage was 
discovered and claims were made by the receivers. The shipowners compromised 
the receivers' claims and then claimed against the charterers for indemnity. It was 
held that the agents would have been justified in refusing to sign bills of lading 
which were not a true representation of the condition of the goods. However, 
because the bills of lading had already been signed in an unclaused form, the 
carriers had to disprove the prima facie evidence that the goods were in good 
condition and that the loss was caused by the manufacturer's inaccurate prepara- 
tion of the bills of lading. The owners' argument that the charterers had breached 
the contract of carriage by tendering a clean mate's receipt was rejected by the 
Court of Appeal. The mate's receipt was not part of the mechanism under the 
charterparty which required bills of lading to be signed as presented. It was con- 
firmed that the mate's receipt was not a document of title as was the bill of lading. 
It was a simple receipt. 

Misdescription of cargo. (See also Fraud and bills of lading.) The shipper is 
required to furnish details of the quantity and identifying marks of cargo so that 
these details are inserted into the bill of lading. Under the Hamburg Rules the 
shipper is also required to supply information about the general nature of the 
goods. This can be the actual condition of the goods. Under the Hague-Visby 
Rules (or Hague Rules) the carrier is required to estimate the condition of the 
goods before issuing a bill of lading. These comprise the ccdescription" of the 
goods. The shipowner can become liable if the master or others who may issue 
bills of lading on behalf of the owner fail to refuse to sign bills which contain a 
known misdescription of the cargo. The shipowner may lose the protection under 
the various limitation of liability systems (for example, under the various "Rules" 
or under the International Convention for the Limitation of Liability for 
Maritime Claims). The shipowner may also lose the cover protection from his P. 
and I. Association. 

A common problem can arise when the charterparty requires that the master 
signs bills of lading as presented by the charterers. In The Boukadoura, 1989, it was 
held that the master could and should refuse to sign bills which contain misleading 
descriptions (that is, a ccmisdescription") of the cargo. This would apply when 
shippers demand a clean bill of lading for cargo that is in defective condition. If the 
master realises that the description provided by the shipper is inaccurate or mis- 
leading, he should clause the bill of lading with an accurate description of the 
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cargo. A clause simply stating "weight and condition unknown" may be insuffi- 
cient to disprove the prima facie evidence that the goods were shipped as described 
by the shipper. 

In The Boukadoura, the charterparty contained a usual "indemnity clause" by 
which the charterers would indemnify the shipowners against any inconsistency 
between the charterparty and bills of lading signed by the master or charterer or 
charterer's agents, if the inconsistency arose from any "irregularity in papers 
supplied by the charterer or its agents" . 

When the ship loaded the cargo of fuel oil at Yanbu in Saudi Arabia, the ship's 
figures and shipper's figures of cargo loaded differed considerably. The shipper's 
figures on the bill of lading were 542,479 barrels. The ship's figures, as checked 
over by the ship's chief officer and an independent cargo surveyor, were 537,401 
barrels. Another independent cargo surveyor recalculated the ship's figures from 
ullages taken on board as being 536,825 barrels. The dispute caused a delay to the 
ship's departure and no bills of lading were eventually signed by the master. The 
discharge was not affected because the charterparty allowed the vessel to discharge 
cargo without presentation of the bill of lading. The shipowners claimed damages 
for the delay, and argued that the charterers were in breach of contract by re- 
quiring the master to sign a bill of lading which substantially overstated the quan- 
tity of cargo actually loaded. The charterers argued that the master was bound to 
sign bills of lading as presented without qualification or clausing. 

It was held that the delay was caused by the master's reasonable attempts to 
resolve the disputes over ship-shore differences. It was also decided that the 
master was not bound to sign a bill of lading in whatever terms the charterer chose 
to demand. The bill of lading should relate to goods actually shipped and they 
should not contain a misdescription of the goods which was known to be incorrect. 
The shipowners were allowed to be compensated for the delay and the charterers 
were in breach of the implied warranty that the bill of lading figures were accurate. 

Named bill of lading. This bill of lading requires the goods to be delivered to a 
named person. It differs from an "order bill of lading'' (which see below). The 
named bill is not like a usual bill of lading which is negotiable. Because it lacks 
negotiability, it is similar to a "waybill" or "straight bill of lading". The goods will 
be delivered to the person who produces proof that he is the person named in the 
bill. Although the named bill of lading is not negotiable, it is a document of title or 
proof of ownership. 

Non-negotiable document. The Hague-Visby Rules and Hague Rules are con- 
cerned with contracts of carriage evidenced by bills of lading which are "docu- 
ments of title". However, Art. VI of the Rules permits carriers and shippers to 
enter into any agreement with any terms and conditions provided that no "bill of 
lading" is issued and that the terms of the agreement are contained in a non- 
negotiable receipt, marked as such. This Article applies to non-commercial ship- 
ments, for example, personal effects or any cargo which justifies a special agree- 
ment as to the carriage by sea. 

The Hamburg Rules apply to all contracts of carriage of goods by sea and do not 
restrict these to bills of lading and negotiable, documents of title. 
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The non-negotiable document is not a document of title. It is therefore not 

called a "bill of lading" but may be called a "waybill". (See Waybills.) 
Although the Hague-Visby Rules do not apply to waybills the United Kingdom 

Camage of Goods by Sea Act 197 1, which implements the Rules, provides in 
section 1 (6)(b) that the Rules will have the force of law in relation to: 

"any receipt which is a non-negotiable document marked as such if the contract con- 
tained in or evidenced by it is a contract for the camage of goods by sea which expressly 
provides that the Rules are to govern the contracts as if the receipt were a bill of lading 
but subject . . . to any necessary modifications and in particular with the omission in 
Article I11 of the Rules of the second sentence of paragraph 4 and of paragraph 7." 

This would include waybills which have a paramount clause incorporating the 
Hague-Visby Rules. Such a waybill may not be conclusive evidence of the goods 
as described in the hands of a third party consignee or indorsee (Art. 111, r. 4, 
second sentence) and cannot be exchanged for a "shipped bill of lading", (Art. 
111, r. 7). 

Non-presentation of bills of lading. The word "presentation" can relate to two 
concepts connected with bills of lading. First, the master of a chartered ship may 
be required by the charterparty to sign bills of lading as presented by the 
charterers. He may also be required to authorise the charterer or the charterer's 
agents to sign and issue the bills of lading on his behalf and therefore on behalf of 
the shipowner. The master is not bound to sign bills of lading in which the cargo is 
misrepresented or misdescribed. (See Misdescription of cargo above.) He is 
also justified in refusing to sign bills of lading which do not conform to the 
charterparty. This aspect of "presentation" is not of concern here. However, it 
may briefly be stated that even though the bills of lading do not precisely conform 
to the charterparty he can sign them "as presented" (provided, of course that the 
cargo is actually loaded) and if there is any claim by a third party, for example, a 
cargo claimant, the shipowner may bring an action against the charterer for 
indemnity. 

The second concept concerns the delivery of the goods camed under a contract 
of camage evidenced by the bill of lading. The master can fulfil the shipowner's 
obligation to deliver the goods against the presentation of an indorsed original bill 
of lading. Only the possessor of this bill of lading is entitled to take delivery of the 
goods. 

Liability can arise from the delivery of cargo without presentation or produc- 
tion of the relevant bill of lading or similar document of title. This is termed 
"misdelivery" and shipowner's P. and I. Associations usually exclude the cover 
provided to their members for misdelivery (unless the Directors use their discre- 
tion to decide otherwise, that is, as provided in the "Omnibus rule" of many P. 
and I. Associations). 

In many trades, charterers and receivers pressure the master of the ship to 
deliver the cargo without presentation of the bill of lading. This can be common in 
bulk trades and in the oil trades where journeys may be shorter than the time 
needed for movement of documents in the documentary credit system. During 
chartering negotiations, charterers may demand the inclusion of a clause such as: 
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"Should bills of lading not amve at the discharging port in time then owners agree to 
release the entire cargo without presentation of the original bills of lading." 

Even in liner trades, the vessel's passage between the loading port and the 
discharging port may be shorter than the time taken for the transaction and 
delivery of the documents, including the bills of lading. An alleged consignee or 
indorsee may approach the master or ship's agent at the port of discharge and 
request the cargo, claiming that the bills of lading have not yet arrived but that he is 
entitled to the cargo. 

P. and I. Associations advise their shipowner members that owing to the lack of 
protection from liability for misdelivery, the member should ensure that the cargo 
is not delivered without presentation of the original bill of lading. However, 
commercial pressures are recognised and the Associations advise their members 
that delivery may be made on presentation of a "letter of indemnity" (more 
correctly called "letter of guarantee"). The guarantee should be from a first-class 
bank and should cover between 150 and 200 per cent of the CIF value and an 
unlimited amount. The reason for this high guarantee is that misdelivery can 
result in the shipowner's liability to a holder of an original bill of lading being 
greatly in excess of the invoice value of the goods. It is commercially unlikely that a 
bank would give a guarantee of an unlimited amount. What is a greater problem, 
however, is that for a receiver to obtain such a guarantee, it would come at some 
cost and after formalities are completed. Receivers may be unable or unwilling to 
incur such costs. Therefore they may provide a so-called letter of indemnity 
guaranteed either by themselves or by some persons unacceptable by the ship- 
owner or master on the owner's behalf. 

In any case, this practice cannot be imposed on the master or the shipowner who 
may still demand the presentation of the original bill of lading before authorising 
the discharge of the goods. 

Not only do P. and I. Associations but also BIMCO warn their members about 
giving in to pressure to deliver cargo without presentation of the original bill of 
lading. In BIMCO's case, it was recognised early that so-called "letters of indem- 
nity" may not be the protection they were claimed to be. For example, in 1986, in 
an article containing a warning not to deliver cargo without surrender of original 
bills of lading, BIMCO stated: 

"Another dangerous 'solution' is that of proposal of a 'letter of indemnity' by the 
party claiming delivery. The concept of letter of indemnity sounds familiar and re- 
assuring. The reality is different. Someone else may turn up with the original bill of 
lading and the 'giver' of the letter may be unable or unwilling to indemnify owners for 
all losses arising out of delivery of valuable cargo to the wrong party . . . The existence 
of satisfactory guarantees is not excluded. Whenever a proposal for a bank guarantee is 
made, owners are strongly recommended to consult their P. and I. Club. Legal 
experts from the Club will be able to advise whether the proposed guarantee is indeed 
satisfactory, or whether it must be formulated differently." 

This question of delivering cargo without presentation of the original bill of 
lading has concerned arbitrators and judges for a long time. The question of 
"bank guarantees" has also created problems and can cause the charterer of the 
ship to become liable for demurrage or damages for detention. For example, in 
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Non-presentation of bills of lading-continued 
one French arbitration in December 1988, the charterers had refused to submit a 
bank guarantee in order to obtain immediate delivery. They presented the orig- 
inal bill of lading two days after the master's notice of readiness to discharge. They 
were liable for demurrage. (Reported in BIMCO Bulletin 6/89.) 

In The Siam Venture, 1987, an English court had to decide whether the ship- 
owner acted reasonably in refusing to deliver the cargo without presentation of the 
relevant bill of lading or a first-class bank guarantee. It was held that the ship- 
owners were entitled to recover demurrage from the charterers for delay during 
which the master refused to discharge the cargo. The refusal of the master and 
owner to deliver the cargo was reasonable for the following reasons: 

(a) the ship would lose its P. and I. cover for misdelivery; 
(b) misdelivery could cause the ship to be arrested by the holder of a good bill 

of lading; the P. and I. Club would not post security because of the loss of 
cover; 

(c) the cargo covered by the bill of lading was worth a large sum of money, 
more than US$ 1 million. The judge said: 

"If the guarantor had defaulted or even delayed in meeting his obligation the (owners) 
would have had to find a substantial sum of money. In the event that they had to bring 
an action against the guarantor there might have been several years delay in recover- 
ing that sum. Companies which appear to be financially sound at one moment may be 
in financial difficulties shortly thereafter." 

If the ship was arrested and the P. and I. Club did not give security for its release, 
the judge continued 

". . . the shipowners might have been able to secure the release of the ship if they had a 
bank guarantee which could have been assigned. The guarantee of someone other 
than a bank would not have been adequate." 

The guarantees being offered were only the charterers' personal guarantee1 
indemnity and the receivers' offer of cheques to the value of the goods, neither of 
which was acceptable to the shipowners. 

Notice of loss. See Limitation of action. 

Notify address. (See also Notify party and Order bill of lading.) The follow- 
ing clause (so-called "notify clause") may be inserted in an "order bill of lading": 

"The agents of the Company at port of destination are requested to notify . . . at . . . of 
the arrival of the goods but no responsibility will attach to the ship, Company, or 
agents, through any failure to make such notification." 

In standard form bills of lading, a box exists on the front of the form marked 
"Notify address". If the shipper obtains the bill of lading and the name of the 
consignee is not inserted (as it would in a "named bill of lading", which see above) 
the cargo would usually have to be delivered to the shipper's order, after he has 
transacted the goods and indorsed and delivered the bill of lading. If the goods 
have not been sold nor the bill of lading transferred before the ship sails, the owner 
may not know to whom to deliver the cargo or whom to advise about the amval of 
the ship and the goods. Accordingly, a "notify address" is inserted on the bill of 
lading naming the party who should be advised unless the camer hears otherwise. 
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Notify party. This is the name of the person in the box on a standard form bill of 
lading, marked "Notify address". The carrier must inform the notify party of the 
arrival of the goods. The notify party has no actual right to the goods. He acts as 
the agent of the shipper or can also be the consignee or the agent of the consignee. 
Therefore he may be able to bring an action for non-delivery. Sometimes a bank 
which has provided finance for a commercial transaction involving the bill of 
lading may be named as the notify party. The notify party may have to arrange for 
the receipt of the goods and their clearance inwards and delivery to the consignee1 
buyer. Therefore the notify party may also be a forwarding and clearing agent. 

Order bill of lading. Most of the bills of lading used in international trade and 
shipping are of this type. When a bill of lading does not contain the name of the 
consignee it is not a named bill of lading. It may have the name of the notify party 
who may not be entitled to the goods. If the seller of the goods has not transacted 
them before shipment he may insert the name of the notify party on the bill of 
lading and mark it "to order". In standard form bills of lading a box on the front 
of the document may also be marked "Consigned to the order of". The goods 
must be delivered to the order of the person named or even that of the shipper 
himself. One duly indorsed part of the set of bills of lading is presented in exchange 
for the goods. 

The consignee or shipper may negotiate the order bill of lading by merely 
signing across the back of the bill of lading. This is "blank indorsement". This 
process converts the order bill of lading into a "bearer bill of lading". A bearer B L  
may be transferred further by mere delivery of the document. It may also be 
indorsed to a named person or to the order of that person. This is "special 
indorsement" and converts the order bill of lading into a "straight bill of lading" 
or "named bill of lading". Without indorsement or a set of order bills of lading 
only the shipper can take delivery of the goods. 

The transferability and negotiability can make the order bill of lading of great 
importance in international commerce and trade. 

The effect of the order bill of lading was described in The Sun Nicholas, 1976, in 
the English Court of Appeal: 

". . . By reserving it 'to order' the shipper reserved to himself power of disposing of the 
property and the property did not pass to the purchaser on shipment . . . In order to 
obtain delivery, the bill of lading would have to be endorsed specially or in blank. 
When produced by the . . . (buyers) . . . it would be evidence that they had taken it by 
endorsement and were entitled to the goods by reason of it." 

In the United States, the "order bill of ladingVis defined in section 3 of the 
Pomerene Bills of Lading Act 19 16: 

"A bill in which it is stated that the goods are consigned or destined to the order of, any 
person named in such bill is an order bill. Any provision in such a bill or in any notice, 
contract, rule, regulation, or tariff that is non-negotiable shall be null and void and 
shall not affect its negotiability . . . unless upon its face and in writing agreed to be the 
shipper. " 

The order bill of lading may be transferred by simple delivery and an undertaking 
that the title to the goods is also being transferred. The transferee obtains 
ownership to the goods. An order bill negotiated by indorsing in blank or special 
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indorsement gives the indorsee the ownership of the goods and rights against the 
carrier. 

Package limitation. See Limitation of liability. 

Paramount clause. (See also Incorporation and  bills of  lading.) (Also called 
"Clause paramount".) The word "paramount" means "supreme" or "above all 
others". It is related to some feature that prevails over everything else. The phrase 
"paramount clause" would seem to imply that all other clauses in a printed contract 
of carriage, whether it be contained in a charterparty or bill of lading, would be 
subject to the terms incorporated by the paramount clause. For example, if the 
clause stated that the carriage of goods was subject to the Hague-Visby Rules, these 
Rules would then become part of the contract of carriage and would establish 
express, contractual obligations and rights ofthe parties. Ifthe clause stated that the 
carriage was subject to the United States Camage of Goods by Sea Act 1936, this 
Act, which implements the 1924 Hague Rules, will govern the contract of carriage. 

Without the incorporation of the Hague RulesIHague-Visby Rules or Hamburg 
Rules, the parties to a contract of carriage are free to allocate the obligations and 
rights between themselves. This was established by the English House of Lords in 
Court Line v. Canadian Transport, 1940. Far too much freedom would allow a 
stronger party, for example the shipowner, to impose obligations on the charterer or 
shipper and exclude his own liability. 

Accordingly, the legislatures of many countries may attempt to restrict the 
freedom of contract of camers in a just manner by requiring that a contract of 
camage of goods by sea from that country should contain a clause making the 
contract subject to some "Rules". For example, in the United Kingdom Carriage of 
Goods by Sea Act 1924, section 3, provided: 

"Every bill of lading or similar document of title, issued in Great Britain or Northern 
Ireland which contains or is evidence of any contract to which the Rules apply shall 
contain an express statement that it is to have effect subject to the provisions of the said 
Rules as applied by this Act." 

There was no sanction or penalty for failure to comply with this requirement. 
However, this did seem to interfere with the sacred doctrine of "freedom of con- 
tract" and when the 1924 Act was replaced by the Carriage of Goods by Sea Act 
197 1, this provision was missing. Now, in English law, the Hague-Visby Rules 
merely have the force of law when they apply to carriage of goods as provided for 
under the Rules and the Act. 

Even before the Act was repealed, this freedom to contract and allocation of 
obligations and liabilities between the parties came under fire in the English courts. 
For example, in Pyrene v. Scindia, 195 1, it was said of the Hague Rules, especially 
Art. 111, r. 2: 

"Their object. . . isnot to define the scope of the contract service but the terms on which 
that contract has to be performed . . . I see no reason why the Rules should not leave the 
parties free to determine by their own contract the part which each has to play. On this 
view the whole contract of camage is subject to the Rules but the extent to which loading 
and discharging are brought within the camer's obligation is left to the parties them- 
selves to decide." 
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Paramount clause--continued 
Therefore the carrier may insert a clause in the contract of carriage specifying 

how he will load, handle, carry, care for and discharge the goods. The Rules 
require his operations to be proper and careful. Therefore, even though the Rules 
are incorporated into a charterparty by a paramount clause, the actual loading 
operations may be the obligations of the charterer. For example, in the New York 
Produce Exchange form time charterparty the "employment clause" provides 
that the loading, stowage and trimming of the cargo is at the charterers' expense 
under the supervision of the master. 

If a paramount clause is used in a charterparty it may not only make the 
contract of camage under the charter subject to the Rules but may also require 
that all bills of lading issued under the charterparty must contain the paramount 
clause. For example, in the NORGRAIN 89 North American Grain 
Charterparty, clause 37 states: 

"If the vessel loads in the USA, the USA Clause Paramount shall be incorporated in 
all Bills of Lading and shall read as follows: 

'This Bill of Lading, shall have effect subject to the provisions of the Camage of 
Goods by Sea Act of the United States, approved April 16, 1936, or any statutory 
re-enactment thereof, which shall be deemed to be incorporated herein, and 
nothing herein contained shall be deemed a surrender by the camer of any of its 
rights or its immunities or an increase of any of its responsibilities or liabilities 
under said Act. If any term of the Bill of Lading be repugnant to said Act to any 
extent, such term shall be void to that extent but no further.'" 

It has been observed that some shippers and charterers insist on the deletion in 
bills of lading of the paramount clause. This is particularly so in the oil trades. The 
paramount clause does allow the camer to limit his liability if not exclude it and is 
a protective clause. Deletion may cause the carrier to face strict and unlimited 
liability. This may cause problems if the carrier is a shipowner because most 
shipowners' P. and I. Associations insists on their members' incorporating in 
every bill of lading and other contract of carriage of goods by sea a paramount 
clause. Shipowners should resist such pressure in the negotiation stages. 

Qualifications on a bill of lading. (This can also be termed Reservations on a 
bill of lading.) See Claused bill of lading, Cargo-Quantity and Cargo- 
Nature and condition. 

Receipt for cargo. See Function of a bill of lading. 

Received for shipment bill of lading. This is a bill of lading issued by the camer 
before the goods have been loaded. Under Art. 111, r. 3, the carrier must issue a bill 
of lading with certain information when the goods are received into his charge. 
This may occur when the goods are received by the camer at the dock. However, 
the Hague-Visby Rules do not apply to this because they apply between loading 
and discharging, that is, from "tackle to tackle". This bill of lading can be con- 
verted into "shipped bill of lading" by exchange or indorsement of the name of the 
ship and the date on which the goods were actually loaded on board (Art. 111, r. 7). 

A received for shipment bill of lading may sometimes be called a "custody bill of 
lading", indicating that although the Hague-Visby Rules may not apply to it, the 
carrier is responsible for its custody and care. 
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Received for shipment bill of lading-continued 
The Hamburg Rules apply when the carrier takes the goods into his charge until 

the delivery port. The Rules will therefore apply to bills of lading before the goods 
are shipped. 

Sea waybills. See Waybills. 

Seaworthiness. See Carrier's obligations and Due diligence. 

Sets of bills of lading. Bills of lading are requested by shippers in a set usually of 
three "originals", although in some countries many more "original" sets may be 
required for different reasons, some commercial, some regulatory. The practice 
to be issued with a set of three original bills of lading is very old. For example, in a 
document dated 1686 it is said: 

"Of the Bills of Lading there is commonly Three Bills of one tenor. One of them is 
enclosed in the letters written by the same Ship; another Bill is sent overland to the 
Factor to Party to whom the goods are consigned; the third remaineth with the 
Merchant, for his testimony against the Master, if there were any occasion of loose 
dealing. " 

("Tenor" can mean "intent" or "purpose".) 
One danger with too many "originals" is that it increases the chance of fraud. 

For instance, one original from a set may be lost or stolen, the cargo may be 
delivered against another and then the "lost" original may turn up with the 
possessor claiming the cargo. Normally, bills of lading are claused stating that if 
one is "accomplished" the others shall be void. (See Accomplished bill of lad- 
ing.> 

The leading fraud case is Glyn Mills Currie v. East and West India Dock, 1882, in 
which three original bills of lading were issued for the same shipment. These were 
marked "First", "Second" and "Third". The consignee indorsed the "First" bill 
of lading to a bank for a loan. When the ship arrived at the destination, the goods 
were discharged to a dock company. The consignee presented the "Second" bill 
of lading and delivery orders and the goods were delivered by the dock company 
to parties named in the delivery orders. The bank brought an action against the 
dock company for the tort of "conversion". 

("Conversion" is a civil wrong committed by a person who deals with goods 
that do not belong to him in a manner that is inconsistent with the rights of the 
lawful owner who is deprived of the use and possession of the goods.) 

The dock company was not liable. Its duties were to deliver the goods to the first 
person who presented an original bill of lading. The same duty would lie on any 
carrier. Regarding the set of three "originals" it was picturesquely said in the 
House of Lords: 

"Now if there were only one part of the bill of lading the process . . . would be an 
extremely simple one. The bill of lading would be the title deed, and whoever came to 
the shipowner or to the master of the ship and demanded delivery of the goods, in 
whatever right he claimed-whether as the original consignee or as a person coming 
by order of the consignee . . . all that the master of the ship (who is not a lawyer and has 
not, perhaps, a lawyer at his side) would have to say is, 'Where is your title deed? 
Produce it'. If he had not a title deed the master would be entitled to say 'I will not 
deliver these goods to you'. . . . 
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Sets of bills of lading-continued 
But the confusion, the difficulty and embarrassment have arisen from there not 

being . . . one title deed, but there being more than one, in this case, three parts of the 
title deed, that is to say of the bill of lading . . . For whose benefit is it that there are 
those three parts? Certainly not for the benefit of the shipowner, or for the benefit of 
the master. To  them the presence of three parts of the bill of lading is simply an 
embarrassment. It is for the benefit of the shipper or of the consignee . . ." 

In a more recent case, The Mobil Courage, 1987, there was no fraud but negligence 
of the master in not signing the triplicate set of originals of the bills of lading 
camed on board. This caused the shipowner to lose his claim for demurrage. (See 
Bills of lading carried on board.) 

Short form of bill of lading. These bills of lading are issued by shipping com- 
panies or agents, that is, carriers, and indicate that some or all the terms and 
conditions of the document which is evidence of the contract of camage can be 
found in another document, the "long form of bill of lading". This latter may be 
obtainable on request or can be inspected at the office of the carrier or agent. 

Stale bill of lading. This is generally a bill of lading that is presented to the bank 
or delivered to the consignee after the cargo reaches its destination. The term may 
also be used for a bill of lading that is produced to a bank for payment on 
documents but which has been produced after the expiry date of the credit. Yet 
another use of the phrase is where the bill of lading is issued well after the loading 
of the cargo referred to in the bill has been loaded. 

In the sale of goods under the documentary credit system, stale bills of lading 
may be most significant. The terms of trade are also important as are the terms of 
the contract of sale. In Hansson v. Hamel, 1922, there was a CIF contract for the 
sale of goods. The goods had to be shipped from Norway between March and 
April, 1920. The cargo was shipped during the contract period but transhipped at 
Hamburg in May. The sellers tendered documents to the buyers, including a bill 
of lading issued at the transhipment port by the agent of the ship into which the 
cargo was transhipped. The tender of the documents was held not to be a good 
tender because the bill of lading issued many days after the cargo was originally 
shipped gave the buyers no protection between original shipment at Norway and 
transhipment at Hamburg. It was held that the goods under the bill of lading in a 
CIF sale must have been shipped under it at the contractual port of shipment. It 
was also held that the bill of lading with the correct date of shipment (see Fraud 
and bills of lading especially the section dealing with falsely dated bills of lading) 
must be signed and issued within a reasonable time of the commencement of 
camage. 

The shipment was, in effect, a through shipment and a through bill of lading 
may have been good tender under the CIF contract. However, the document that 
is tendered as a through bill of lading will not be the document envisaged in the 
CIF contract if it is a bill of lading issued, not by the original camer, but by the 
"on-carrier" from an intermediate port. 

In a more recent case, The Galatia, 1980, the ship loaded a cargo of sugar. The 
sugar was sold on C and F terms. After part of the cargo was loaded, 200 tonnes of 
the sugar was destroyed by fire and the water used to extinguish the fire. This sugar 
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Stale bill of lading-continued 
was discharged at the loading port. However, a "clean" bill of lading was issued 
for the damaged cargo which, after all, was in good order and condition when it 
was actually shipped. (See also Clean bill of lading.) This bill of lading was 
issued on 6 April 1975. The loading of the original 200 tonnes had been com- 
pleted on or before 24 March 1975. This was about 13 days before the issue of the 
bill of lading. 

The buyers claimed that they did not have to pay for the damaged sugar despite 
the contract being for payment on presentation of documents including clean bills 
of lading. One argument for the buyers was that because the bill of lading was stale 
the sellers of the sugar were not entitled to be paid the price. However, the judge at 
first instance said: 

". . . this is prima facie a long interval of time and 13 days was held to be fatal in 
Hansson's case. However. . . in that case the bill of lading was issued not only after the 
ship had sailed but after it had amved in another country . . . All that is required is that 
. . . (bills of lading) . . . should be issued within a reasonable time of completing 
loading. Here the intention was that there should be a single bill of lading covering the 
whole parcel. This would have been issued on or about Apr. 6 when loading was 
completed. In the event, the bill of lading was split and both bills were issued on this 
date. The buyers did not object to the other bill of lading as being stale and I do not 
think that they can object to this one on this ground. It was issued as soon as practic- 
able after the completion of the loading of the whole parcel and at or about the time 
when the ship sailed." 

Standard-form bills of lading. Many carriers use pre-printed standard forms. 
These can be their own forms or standard forms issued under standard-form 
charterparties or published by certain organisations. For example, BIMCO pub- 
lishes standard-form charterparties and also bills of lading. Freight forwarders use 
their own standard-form "FIATA bills of lading", which are approved by FIATA 
and which incorporate the Standard Trading Conditions of FIATA. While stan- 
dard-form charterparties are used but are added to and amended by rider clauses, 
it is unlikely that the standard-form bill of lading would be amended or carry rider 
clauses. 

The use of standard-form documents saves time because of its preprinted 
clauses which, in any event, are encouraged by liability insurers such as P. and I. 
Associations because many of the terms and clauses have been tried and tested in 
the market and also in the courts. Indeed, the bill of lading can be considered to be 
one of the earliest examples of standard-form contracts of carriage of goods. 

Standard-form bills of lading can be issued as a long form bill of lading, with all 
the terms and conditions printed on it, or the short form bill of lading which 
merely refers to the terms of the contract of carriage being under the carrier's long 
form obtainable from the carrier's office. The short form may contain only the 
bare details of the contract of carriage. 

It may be thought that standard form contracts may benefit the party publishing 
them. This may be true, for example, the FIATA bill of lading issued by freight 
forwarders. However, the other party has the freedom of choice to accept the 
terms in the document and perhaps even to add terms, for example, the shipper 
can insert details of the goods. Such contracts are different to others when one 
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Standard form bills of lading-continued 
party has no choice about the conditions. The most obvious example of the latter 
is a contract in which a person drives into a car parking lot and is subject to the 
terms and conditions of the parking contract after he has entered. 

Examples of charterparty clauses requiring standard form bills of lading to be 
signed: 

NORGRAIN 89 Clause 6: 
"The Master is to sign Bills of Lading as presented on the North American Grain Bill 
of Lading Form without prejudice to the terms, conditions and exceptions of the 
Charterparty. If the Master elects to delegate the signing of Bills of Lading to his 
Agents he shall give them authority to do so in writing, copy of which is to be furnished 
to Charterers if so required." 

AUSTWHEAT 1990 
"Without prejudice to this Charterparty, the Master shall sign Bills of Lading for the 
cargo on the 'Austwheat BiU' Bill of Lading form (freight and all terms, con- 
ditions, clauses, and exceptions as per this charter). " 

ASBATANKVOY 1977 
"The Master shall, upon request, sign bills of lading in the form appearing below for 
all cargo shipped but without prejudice to the rights of the owner and charterer under 
the terms of this charter. The Master shall not be required to sign bills of lading for any 
port which the vessel cannot enter, remain at and leave in safety and always afloat nor 
for any blockaded port." 

(The "form" is a very simple one identifymg the parties and the details of the 
charterparty.) 

Examples of standard form bills of lading approved by BIMCO are: 

Codename 
AUSTWHEAT BILL 
BIMCHEMVOYBILL 
BISCOILVOYBILL 

BLACKSEAWOODBILL 
BRTTCONT 

CEMENTVOYBILL 

CHEMTANKWAYBILL 
CONLINEBILL 
COMBICONBILL 
CONBILL 

CONGENBILL 
GASTANKWAYBILL 

GENWAYBILL 

Purpose 
For use with the Australian Wheat Charter 1990. 
For use with Standard Voyage charter for chemical tankers. 
For use with Standard Voyage charter for vegetable oils, 
animal oils and fats. 
For use in shipments of timber from the Black Sea. 
For shipment on the Chamber of Shipping General 
Home Trade Charter 1928. 
For the transportation of bulk cement and cement 
clinker in bulk on the Standard Voyage charter. 
Non-negotiable waybill for chemicals in tankers. 
Liner bill of lading (Liner Terms). 
Combined Transport bill of lading. 
Uniform bill of lading clauses (where no charterparty is 
signed). 
Bill of lading to be used with charterparties. 
Non-negotiable waybill for gas tankers in the LPG 
trades. 
General sea waybill for short-sea dry cargo trade. 
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Standard form bills of lading-continued 
GERMANCON-NORTH For shipment of German coal. 
GRAINVOYBILL For use with the Standard Voyage charter for grain. 
HEAVYCONBILL For shipment on the Heavycon Contract. 
INTANKBILL 78 For shipment on the Tanker Voyage charterparty. 
MURMAPATIBILL For shipment of Apatite ore from Murmansk. 
NORGRAIN 89 For use with the North American Grain charter. 
NUBALTWOOD For use with the Chamber of Shipping charterparty for 

wood from the Baltic Sea. 
NUVOYBILL 84 For use with the Polish "Universal Voyage Charter". 
OREVOYBILL For use with the standard Voyage charter for ore. 
POLCOALBILL For use with the charterparty for Polish coal. 
SCANCONBILL For use with the Scandinavian Voyage charter. 
SOVCOALBILL For camage of Soviet coal. 
SOVCONROUNDBILL For camage of pulpwood, pinvood, roundwood and logs 

from USSR Baltic and White Sea ports. 
SOVORECONBILL For carriage of ore from the USSR. 
TANKWAYBILL INTERTANKO Non-negotiable tanker waybill. 
VISCONBILL Liner bill of lading for trades where the Hague-Visby 

Rules are compulsory (Liner terms). 
WORLDFOODWAYBILL Non-negotiable liner waybill for the UNIFAO World 

Food Programme 

Straight bill of lading. (See also Waybills and Named bill of lading.) This is 
defined in the United States Pomerene Bills of Lading Act 1916, section 2 of 
which states that such a bill of lading is "A bill in which it is stated that the goods 
are consigned to a specified person . . .". Section 6 of the Act requires that the bill 
is marked "Non-negotiable" or "Not Negotiable" on its face. This brings it 
within the concept of a "Non-negotiable receipt" or "sea waybill". Section 29 pro- 
vides that the indorsement of such a bill gives the transferee no additional rights. 
Under section 32 the transferee obtains the rights to the goods and the rights the 
carrier originally owed the shipper who obtained the bill. This means that the new 
holder can bring an action against the carrier and this is confirmed in section 22. 
This is similar to but more explicit than section 1 of the United Kingdom Bills of 
Lading Act 1855 (which see above). 

There is an advantage in defining and controlling the general nature of a 
straight bill of lading by legislation. The straight bill is really a waybill but in other 
countries waybills are not controlled and this can lead to carriers or carriers' 
organisations using their own forms of waybills which give different obligations 
and rights to themselves. 

Tanker bills of lading. There is nothing very special about the forms of bills of 
lading used in tankers except some general procedural issues. First, in some 
loading places there may be a tendency to require the master to sign the bills of 
lading in blank and later the shore terminal fills in the figures alleged to have been 
loaded. For example, in busy tanker terminals, this may be encouraged ostensibly 
to avoid delay and allow the next ship to come into the berth. Delay can occur if 
the ship has to ullage its tanks as the terminal and the vessel have to wait to 
compare ship-shore figures. However, in some terminals, even though there may 
not have been other ships waiting to be berthed it tends to become "standard 
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Tanker bills of lading-continued 
practice". In some tanker terminals, for example, the master is asked to sign a set 
of blank bills of lading. One copy is left on board with the master and the others 
are taken ashore. After loading, the terminal staff may come on board and insert 
in the master's copy the figures which they feel will reduce master's protests but 
they may then return ashore and enter in their originals any other figures over 
which the master has no control. The opportunity for fraud in some countries' 
terminals is obvious. This can bring the ship into serious difficulties at the dis- 
charging port where it may be claimed that there is a short delivery. Alternatively, 
the figures are not entered into the master's copy on board, the ship is directed to 
depart the berth and later the ship and shore figures are compared over the radio. 
If the difference is large, perhaps 0.5 to 1 per cent, the master may protest but it 
may be very late because his vessel could be many miles away from the loading 
port. 

Secondly, owing to the generally short voyages and the custom of the trade, one 
set of originals is left on board with the master for delivery to the eventual consig- 
nee. This person will then indorse the bill of lading, return it to the master and the 
oil will then be discharged to the orders of the consignee. (See also Bills of Lading 
carried on board.) This means that the charterers are requiring that the oil is 
discharged without presentation of a separate, unique, original bill of lading. One 
problem with this is that another holder of one of the originals may arrive at the 
ship with his original and claim the cargo. 

However, this can be seen as an alternative to the system where the charterer 
may require that the ship discharges the cargo without presentation of the original 
bill of lading. This may be common in short tanker trades, for example, from 
Yanbu in Saudi Arabia, across the Red Sea to Ain Sukhna in Egypt. Delivery with- 
out production of the original bill of lading can have very serious consequences for 
the shipowner in addition to the possible loss of cover from the P. and I. Associ- 
ation. (See Non-presentation.) 

For example, cl. 33(6) of SHELLVOY 5 states that the owners are not obliged 
to discharge the cargo without presentation of an original bill of lading unless the 
charterers have given written confirmation and an "acceptable indemnity". 
Many charterers do not give the shipowners this protection. 

Thirdly, owing to the nature of the trade and the frequent "chain-sales" of the 
cargo of oil, the original destination may be changed. The bills of lading may 
contain the names of the original destination ports. If the charterer changes the 
contractual destination the shipowner may have to recall all the bills of lading that 
were issued and change the name of the destination port on them, otherwise the 
owner can meet difficulties for delivering the cargo to the wrong place. One 
method of avoiding liability is to require the charterer to obtain the consent of all 
the holders of the bills of lading andlor to indemnify the shipowner for any claims 
because of the change of destination. 

Through bill of lading. See Combined transport and bills of lading. 

UCP 1983. Uniform Customs and Practice for Documentary Credits (1983 
Revision) of the International Chamber of Commerce; ICC Publication Number 
400. 
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UCP 1983--continued 
In the international sale of goods which will be carried by sea the buyer may not 

be known to the seller and their contract of sale may depend on how the seller 
obtains payment for the goods he exports and how the buyer obtains control over 
the goods before he pays for them. This leads to an obvious problem. Then in 
comes the banking system as the "middle-men" to help to solve the problems. 
The solution started in 1933, and was revised in 195 1, 1962 and 1974. The new 
solution is likely to last into the next century. As the Chairman of the ICC Com- 
mission on Banking Technique and Practice said in his foreword to the UCP 1983 
edition: 

"How can the UCP have become and remain so indispensable over such a long 
period-a period which moreover seems certain to extend well into the 2 1 st century? 

I see two reasons. First, the realities of international trade continue to require 
documentary credits and therefore an internationally accepted set of standards 
governing their use . . . 

Secondly, the UCP are fortunately a living text, which has been regularly updated 
by the ICC Banking Commission since its initial introduction . . ." 

The contract of sale between the seller and buyer may establish that they use the 
"documentary credit system" (or, as these credits are commonly called, a "letter 
of credit"). In this system banks will be involved and require to follow a uniform 
code of procedure. This is contained in the UCP. 

UCP is concerned with bills of lading and other transport documents mainly 
because the essence of the system is that payment is made by banks for documents. 
Indeed, Art. 4 of UCP states that "in credit operations all parties concerned 
deal in documents and not in goods, services and/or other performances to which 
the documents may relate". Accordingly the documents, which include bills of 
lading, must comply with the UCP standards for them to be transacted success- 
fully. 

Unclean bill of lading. Under the UCP 1983, a "clean transport document is 
one which bears no superimposed clause or notation which expressly declares a 
defective condition of the goods andor the packaging". Accordingly, if a bill of 
lading, as a transport document, does bear such a clause, it will be "unclean". The 
clause should refer to the condition of the goods andor the packaging when the 
goods are shipped. Banks will normally reject transport documents with such 
clauses. It may be pointed out that the defective nature of the goods andor the 
packaging should refer to the condition of the objects themselves. A clause simply 
stating that the goods are shipped in "second-hand cases" does not imply that the 
packaging is defective although this may be a "superimposed clause or notation" 
and may lead the exporter into difficulties because banks are very conservative 
and cautious. 
(See also Apparent good order and condition and Clean bill of lading.) 

Waybills. For ocean transport these can be called "Seawaybills" to distinguish 
them from commonly-used "Air waybills". 

A waybill is essentially a non-negotiable receipt for the goods. Its non- 
negotiability prevents it from possessing the general characteristic of the "bill of 
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Waybills-continued 
lading" which is a document of title. One of the major reasons for the use of 
waybills is where the need for a document of title is reduced, thus reducing the 
opportunity for fraud. 

Just as in the United States' "straight bill of lading" (which see above), or the 
"named bill of lading", the waybill is also essentially a document providing for the 
delivery of the goods to a named consignee who can prove his identity, and to no 
other. Traditionally, the presentation of the bill pf lading as a "document of title" 
was necessary to prove ownership before the cargo was delivered or released. (See 
Non-presentation.) The waybill cannot require the goods to be consigned "to 
order" as in an "order bill of lading". 

Although the waybill is primarily a receipt, it is also the evidence of the contract 
of carriage between the carrier and the shipper. 

The layout of a waybill is similar to that of a bill of lading except that the words 
"Non-Negotiable Waybill" are prominent. Organisations that publish waybills, 
for example, BIMCO, and also some major carriers who carry goods under 
waybills, try to distinguish waybills from bills of lading by using a different colour 
for the former. Common colours are light blue (for example, for the 
WORLDFOODWAYBILL approved by BIMCO in 1989) or yellow (for ex- 
ample, for the BIMCO CHEMTANKWAYBILL). Perhaps different colours are 
used to prevent rapid forgery in addition to distinguishing the two types of docu- 
ments to avoid confusion. The waybill is also similar to a "short form of bill of 
lading" (which see), with possibly a blank back and an incorporation clause at the 
foot of the waybill which explains that the shipment is subject to the conditions as 
contained in a document obtainable from the Head Office of the carrier or from 
his agents. 

Another use of the waybill is where the transit time may be very short compared 
with the time that it would take for documents to travel between shipper, banks 
and consignees. If transit time is so short, the consignee would have little oppor- 
tunity to dispose of the goods while they were in transit. In particular, con- 
tainerisation transit times have improved vastly and international trade in goods 
which are transported by container vessels and even fast intermodalism requires 
an improved documentation system. In any event, the "Air waybill" has been 
used by air cargo carriers for many years to solve this problem. 

Seawaybills were common in short trades such as across the English Channel, 
the Atlantic and the Tasman Sea (between Australia and New Zealand). In 1990, 
it could be estimated that about 85 per cent of the cargo on the North Atlantic 
trades was not sold in transit and a bill of lading as a "document of title" was 
unnecessary. 

In contrast, however, in 1990 there were some countries, such as India and 
Taiwan, that did not permit the use of this extremely useful document. This 
applied even to aid programmes under the "WORLDFOODWAYBILL". 

The waybill has benefits for both the shipper and the consignee and also the 
carrier who has simply to deliver the goods to the person who proves his identity. 
The waybill may be carried on board and the consignee presents his identity, the 
agent or master matches this with the name in the waybill and the goods can be 
delivered. In this situation, the waybill returns to the original use of the "bill of 
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lading", as a receipt for goods. There is no need to issue sets of waybills or certified 
copies. There is also no need for the consignee to produce the waybill for delivery. 

For the shipper, the advantages include the ability to send the commercial 
documents (invoice, certificate of origin . . . ) to the consignees immediately they 
are ready, by post or by courier service. The waybill does not have to be sent. The 
procedures of the documentary credit system may be shortened because there 
would be no need to check all the details that would be necessary for a vulnerable 
bill of ladingldocument of title. Of course, banks may be reluctant to finance a 
transaction based only on a non-negotiable waybill and may require alternative 
security arrangements. 

For the consignee, delays of cargo clearance or delivery owing to non-receipt of 
bills of lading would be avoided and costly demurrage or warehouse rental would 
be unnecessary. Bank guarantees would be unnecessary. All he has to do is to 
produce evidence of identity, pay any freight and other charges that may be 
necessary and take delivery of the goods. 

Examples of uses of waybills: 

Shipment by multinational companies which ship from a plant in one 
country to a plant in another country. 

Other non-commercial shipments, such as artifacts for a museum or 
exhibition, household and/or personal effects, etc. 

Sale of goods which does not require the documentary credit system, for 
example, on open account sales to long-standing, trusted buyers. 

Goods which will arrive before the documents could arrive under the 
usual documentary credit system. 

The use of the waybill is becoming more widespread, especially on short trades 
such as across the Atlantic. Much cargo shipped in containers, usually in less than 
container loads ("LCL") where the cargo has been stuffed into the containers by 
consolidators and freight forwarders, has already been sold and paid for or will be 
paid for. The increasing delivery of goods from door-to-door does not require a 
person to present himself at a wharf or warehouse with original bill of lading in 
hand to claim delivery of the goods consigned to him. 

The non-negotiable waybill is not usually subject to the Hague-Visby Rules or 
Hague Rules. Under Art. I1 of the Rules the carrier has obligations and rights 
under a "contract of carriage of goods by sea". This contract requires a formal bill 
of lading or other document of title to be issued. In the United Kingdom, the 
Carriage of Goods by Sea Act 197 1 provides in section 1 (6)(b) that waybills in the 
U.K. would be subject to the Hague-Visby Rules if they contained a "paramount 
clause". 

It could be argued that Art. VI of the Hague-Visby Rules permits a carrier and 
shipper to enter into any agreement (which may include the terms under a waybill) 
if (a) no bill of lading is issued; (b) the terms of the agreement are in a non- 
negotiable, appropriately marked receipt for goods; and (c) the contract of 
carriage of goods is for non-commercial shipments. In this situation, the Rules 
would not bind the carrier. However, if the shipment is a commercial one, the 
third condition would not be met and the Rules may apply although a formal "bill 
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Waybills-continued 
of lading" has not been issued. This would go against the certainty of Art. X which 
indicates that the application of the Rules occurs when a bill of lading has been 
issued. Accordingly, the argument may not be sufficiently strong and may be seen 
as being only a lawyer's or academic argument. 

In any event, express clauses may be incorporated in the document of the 
waybill causing it to be subject to the Rules. There would be no need to introduce 
artificial, semantic reasoning to apply the Rules to waybills. This incorporation 
and consequent application is permitted by Art. X(c) of the Hague-Visby Rules. 

Under the Hamburg Rules, there will be little problem regarding application 
because under Art. 1, r. 6 the contract of carriage of goods by sea can include a 
receipt for goods which is also evidence of the contract of carriage; this is precisely 
what a waybill is. In addition, Art. 2, r. 1 applies the Hamburg Rules to all 
"contracts of carriage by sea". 

In the United States, the Pomerene Bills of Lading Act 1916 deals with the 
straight bill of lading which is, essentially, a waybill. (See also Straight bill of 
lading.) 

In 1983 the "CMI", an international organisation of maritime law experts 
which has formulated many international agreements, some of which are part of 
international shipping law and business, discussed the issues related to seawaybills 
at a Conference in Venice. It was realised that uniform rules were necessary in line 
with the uniform code provided by the Hague Rules or Hague-Visby Rules or 
Hamburg Rules relating to carriage of goods by sea. 

The problems that were arising from the issue of bills of lading by carriers also 
suggested that the practice of using bills of lading as documents of title, when a 
negotiable document was not required, should be discouraged. Some of the prob- 
lems have been discussed above but, to summarise, the insistence on the presenta- 
tion of an original bill of lading before cargo delivery can lead to delay and the bill 
of lading in its original form contributes to documentary fraud. (See Fraud and  
bills of lading and Non-presentation of bills of lading.) 

The CMI drafted a set of "Uniform Rules for Seawaybills" at another Con- 
ference in Paris in 1990. When the Rules enter into force through being adopted 
by countries and enacted into law, they will apply "when adopted by a contract of 
carriage". This can be done by incorporation into the appropriate contract, which 
may be in writing or not. There is no requirement in the draft that if a written 
document is used for a contract of carriage, it should be described on its face as 
being "non-negotiable". The "contract of carriage" is one which will be per- 
formed wholly or partly by sea. 

Rule 3 was drafted to overcome the problem encountered because of section 1 
of the United Kingdom's Bills of Lading Act 1855 which applies only to bills of 
lading and not to seawaybills or other documents used in carriage of goods by sea. 
(See Bills of Lading Act 1855 above.) The Act prevents a consignee under a 
waybill from being treated as if he made the contract of carriage with the carrier. 
The problems under the English law do not occur in other European countries 
where the "Civil law" principles apply. In the United States, the Pomerene Act 
makes a carrier liable to the owner of the goods under a "straight" bill of lading, 
which is another name for a seawaybill. (In 1990-1991 debate continued on the 
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Waybills-continued 
possible amendment of the United Kingdom's Bills of Lading Act in line with 
modem practice.) 

This important Rule (r. 3) provides that 
"The shipper on entering into the contract of camage does so not only on his own 
behalf but also as agent for and on behalf of the consignee, and warrants to the camer 
that he has authority to do so. 

This rule shall apply if, and only if, it be necessary by the law applicable to the 
contract of camage so as to enable the consignee to sue and be sued thereon. The 
consignee shall be under no greater liability than he would have been had the contract 
of camage been covered by a bill of lading or similar document of title." 

The liability regime under the draft Rules is the same as under the regime that 
would apply if bills of lading were issued. This means that if a national law 
implements the Hague-Visby Rules for bills of lading, these will also apply to 
seawaybills. Rule 4 of the draft also states that the contract of camage will be 
subject to standard terms and conditions of the camer and any other terms and 
conditions agreed by the parties. In the case of any inconsistency, the draft Rules 
will prevail. 

Rule 6 of the draft seawaybill Rules identifies the points in time at which the 
shipper or the consignee has the right of control over the goods. Initially the 
shipper alone has the right of control and gives the camer instructions in relation 
to the contract of camage. He can change the name of the consignee at any time 
until the consignee claims the goods at the destination. The shipper must give the 
camer reasonable notice in writing or by some other means to do this. He will 
indemnify the camer against any additional expense caused by any changes. The 
shipper has the option to transfer the right of control to the consignee. The option 
must be noted on the document, if any, evidencing the seawaybill. When the 
shipper exercises the option, he loses any right of control. 

The camer is required to deliver the goods to the consignee who produces 
proper identification (r. 7). This Rule also exempts the camer from liability if the 
goods were wrongly delivered but the camer had exercised reasonable care to 
ascertain that the party claiming to be the consignee is in fact that party. This 
probably means that the named consignee alone can claim delivery. It seems to 
leave out the possibility of agents and servants of the consignee or nominees of the 
consignee claiming the goods. 

It remains to be seen if the seawaybill Rules are adopted internationally and 
applied to camage of goods by sea under waybills. If they are adopted they may be 
of assistance in reducing some problems under bills of lading and also link in with 
electronic data interchange. 



Liner Shipping, Containerisation and 
Multimodalism 

Chapter 1 dealing with "Chartering" contained an emphasis on contracts for the use 
or hire of the entire ship or a large part of the ship to perform contracts of carriage of 
goods by sea. Chapter 2 concentrated on the use of time during which ships per- 
formed an important part of the contract of carriage: the loading or discharging of 
the cargo being carried by sea. Both these chapters cover issues related mainly to the 
use of ships in the "tramp services". Chapter 3 was also concerned with contracts of 
carriage but without focusing on the entire ship's being chartered: the bill of lading is 
possibly the original "contract of carriage", in addition to being primarily a receipt 
for goods and, after the 18th century, also a "document of title". The bill of lading is 
relevant to both "tramp services" and also "liner services". 

This chapter deals with the concept of "liner services" and the system of providing 
these services to the transport of goods in commerce and trade. "Tramp" and 
"liner" services can be differentiated as follows: 

A "Liner service" is a carrying service offered by a shipowner or group of ship- 
owners on predetermined trade routes with regular ports of call on a scheduled 
frequency and at a fixed, stable freight rate. 

A "Tramp service" is a service offered by a shipowner (or more than one ship- 
owner who joins a "pool") using ships which "tramp" around the world lifting one 
cargo after another on demand, without any regular pattern or sequence, and at 
freight rates determined by negotiation by or for the shipowner with the shippers 
(usually charterers). 

The differences can be summarised: 
The employment of the ships differs. Liners' sailings are regular and scheduled; 

tramps' voyages vary with the demand. The c ~ ~ e r s ' s t a t u s  differs: liner operators are 
public carriers; tramp owners are private carriers. The nature of cargo differs: liner 
cargoes are small parcels of high value; tramp cargoes are generally bulk, low value 
and large parcels. The contract of cam'age on liners is usually in a bill of lading; that of 
tramps is in a charterparty. Linerfreight rates are stable and fixed for a period; tramp 
rates vary with supply and demand. The vessel design is a significant difference: liners 
are usually modem, fast, container vessels; tramps are slower bulk carriers or 
tankers, or older general cargo ships. The shore infrastructure is very different 
between the two services, that of liner companies being very large and complex and 
only the upper management is experienced and qualified; that of tramp owners is 
small with experienced, highly specialised staff. Obtaining cargo for liners is by 
advertisement or through sales staff and liner agents; shipbrokers obtain fixtures for 
tramp vessels. 
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The provision of liner services started with using general cargo ships proceeding 
on regular, scheduled routes especially to cany meat, fruit and processed foodstuffs 
which could perish during the long periods where tramp ships may have to wait for 
cargo. A useful analogy is the contrast between an urban bus service and a taxicab 
service to cany passengers. 

Steam propulsion gave the big, wealthy, powerful shipowners the opportunity to 
develop their fleets to be able to give shippers guaranteed dates of loading and 
delivery. They were no longer at the mercy of the wind and weather. However, 
merchant ships have, for long, handled specific commodities on dedicated trade 
routes, but which have been subject to the vagaries of the wind and weather. An 
obvious example is that of the tea clippers that travelled at high speeds, mainly under 
sail, between Europe and the Far East. 

If shipowners were to offer a faster, scheduled service they wanted a regular, 
steady revenue which would give them a reasonable return on the investment they 
would have to make on larger, faster ships. While tramps may have offered a cheaper 
freight rate, they could not guarantee a scheduled transport route, nor a stable 
freight rate. This worked against the exporters and shippers who entered the world's 
commerce and trade after the Industrial Revolution and certainly in the excitement 
of the middle of the 19th century. The shipowners who operated tramp ships were 
equally exposed to the developing technology of steam propulsion and the advan- 
tages they offered the shipowners and their customers. Those who offered liner 
services wanted to be protected from the pressures that freight rate competition from 
tramps on similar routes could offer. 

In those days of early liner shipping fierce (sometimes violent) competition and 
over-tonnaging were common. The big shipowners formed into groups or 
syndicates, not only to withstand the tramps' competition, by protecting their own 
interests on selected trade routes, but also to share the benefits and burdens of 
developing international trade, especially between the "developed" countries in 
Europe and the newer and developing countries. Therefore the maritime world 
gradually saw the emergence of "liner conferences" or "shipping rings" as they were 
sometimes called, to control the freight rates on their services. The Conferences also 
controlled the trade route and participation in membership. 

However, the formation of "groupings" brought criticism from many sides about 
the potential for monopoly power and, particularly in the United States, "anti- 
trust" laws were enacted to reduce the effects of "cartelisation", or price fixing. The 
United States' insistence on "open conferences" was gradually very different from 
the realities in the rest of the world which accepted "closed conferences". Finally, in 
1984, the Shipping Act 1984 was enacted to bring the U.S. more into line with the 
rest of the world. 

By the middle of the 1960s the world's trading routes were mostly serviced by liner 
ships and particularly by liner conferences. However, liner ships had to be bigger and 
faster to offer a speedy transport service, and the lines had to have more ships to offer 
the advertised schedules. The nature of the industry began to change from a mainly 
labour-intensive industry to a more capital-intensive industry. Operating costs and 
decreasing returns on capital investments were making inroads into the traditional 
liner shipping world. The productivity of the general cargo, liner ships was very low. 
A high percentage of the ship's time was being spent in ports and the ship's earning 
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capacity was reduced considerably. The delays at the interface between shippers and 
carriers and the land sectors of the transport were creating problems. Moreover, for 
shippers, the security of cargo was always at risk from damage and pilferage, and this 
caused an increase in insurance expenses. 

Attempts were initially made to reduce the low productivity of the liner ships by 
other forms of unitisation, that is, pre-slinging of goods and "palletisation". How- 
ever, gradually other developments in the shipping industry began to take place, for 
example, containerisation, the increased speed of flow of goods and the consequent 
change in pace of international business, together with Electronic Data Interchange, 
(EDI). These developments have changed the provision of liner services. Shipping, 
by itself, can no longer be said to be exclusively essential to the transport of goods 
and international business: the original large shipping company is now diversifying 
its activities and becoming more of a transport organiser than merely a shipping 
provider. Many other changes were necessary, such as: a change in ship design, large 
cargo handling areas in terminals, different design of road and rail vehicles, different 
containers for different types of goods and sizes of consignments, different responsi- 
bility regimes, new documentation and so on. 

Shipping may be important to the movement of bulk goods and raw materials and 
the use of tramp services may still be important to the transport of these types of 
 good^". Even in some areas, for example in underdeveloped places, packaged goods 
may still travel in smaller, older, general cargo ships which operate as "tramps". 

However, world development has seen a greater growth in the need for transport 
of manufactured goods and packaged foodstuffs by non-tramp services. Speed of 
transport is now of the essence, and this can be provided by larger, faster liner ships 
which are carrying more cargo in containers than in non-unitised form. (Containers 
are one form where the goods are packed into one unit-"unitisation"-for trans- 
portation.) Even some bulk goods, traditionally carried in bulk carriers and general 
cargo ships on tramp services, are being carried in containers. 

Coupled with the changes wrought by containerisation and the ED1 system, has 
been a development from simple "through transport" where the ocean carriers 
changed from the original loading port to a transhipment port, but shipping was still 
the primary means of transport and the obligations of the ocean carriers and their 
liability was governed differently from those of the carriers in the other modes of 
transport, for example, by road, rail, inland waterway and air. Gradually, an under- 
standing developed that transport could be and was being provided in many 
"modes", and the word "intermodalism" was coined to indicate this form of trans- 
port of the goods from the manufacturer to the eventual consumer. Then came the 
increasing development of the shipping company as a "transport organiser" and the 
development of the freight forwarders' roles as "consolidators" and "groupage 
contractors" and then as principal "carriers" themselves, perhaps as "Non-vessel 
owning common carriers"-also as "transport 0rganisers"-and eventually it was 
becoming important to accept that one, single regime of liability was necessary. 

Goods can now be loaded at the shipper's premises into a single container and 
transported, without further handling, to the eventual consumer at his own premises 
(the "door-to-door" service). 

The original shipper, and the transferees of rights under bills of lading and other 
documents evidencing the contracts of carriage, would be better served by one 
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"carrier" being identifiable-and accountable-for having the primary obligations 
and liabilities under the contracts of carriage. In addition, world trade would be 
benefited. In 1980, an international agreement was adopted, the "United Nations 
Convention on International Multimodal Transport of Goods". The common 
name by which this important agreement is known is "Multimodal Convention 
1980". This Convention establishes a regime of carriersy obligations and liabilities 
similar to those contained in the "Hamburg Rules". The Convention is not yet in 
force but may come into force any time in the future as the Hamburg Rules 1978 are 
slowly gaining acceptance. 

Therefore, liner shipping has changed considerably from general cargo, tramp 
services through liner conferences to multimodalism. All these, and other related 
issues, will be discussed below. In the shipping business, especially where new 
developments have taken place, new terminology and "jargon" develop. These will 
also be briefly explained in this chapter. 

40140120 rule (See also Liner code). This is the key provision in the 1974 
United Nations Code of Conduct for Liner Conferences which came into effect in 
1983. Under the Code, which is implemented in the domestic law of more than 70 
countries, if there is a liner conference serving the trade between two countries, 
each of the trading partners has the right to carry 40 per cent of the liner cargoes 
carried between the two countries and the remaining 20 per cent can be carried by 
"cross traders", which are ships belonging to any other country. This provision is 
a form of protectionism and regulation of liner shipping. The protectionism exists 
in the 40140120 cargo reservation or cargo-sharing requirements and although the 
Code has been quite widely accepted, some countries have not acceded to this 
aspect. For example, the European Community countries which have acceded 
may not apply the 40140120 provisions to trade between EC countries or between 
member countries and other countries which belong to the OECD 
("Organisation for Economic Cooperation and Development") and which have 
adopted the Code. The main rationale for the Code came from developing 
countries which wanted a larger share of liner traffic to and from their countries. 
Although the Code is in the legislation of the countries which have accepted, the 
40140120 provisions may be difficult to achieve in some developing countries for 
financial and other reasons. 

The 40140120 formula has also frequently been proposed for the bulk trades but 
this has not met with worldwide support. 

The original concept behind the 40140120 Code came from the Council of 
European and Japanese Shipowners (CENSA) which adopted a similar, self- 
regulation system of cargo sharing. One main objective behind the sharing system 
was stability of freight rates. UNCTAD took over the idea, especially on behalf of 
many of its Thirld World members who wanted a share of the transport of goods 
by liner conferences, and the Liner Conference Code came into being in 1974. 
The original objective of freight rate stability is affected by the surcharges that 
become necessary, such as the Currency Adjustment Factor (CAF) in times of 
currency fluctuation and the Bunker Adjustment Factor (BAF) or Fuel 
Adjustment Factor (FAF) when crises affect the price of oil. 
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Additional port charges. These are charges additional to the base ocean freight 
rate of a liner operator or liner conference. "Direct additionals" at the port of 
shipment and at the port of discharge reflect any extra costs to the camers in 
serving ports to which the flow of traffic may be insufficient to justify the port being 
included a s  a normal base port for which the base freight rate applies. 
Transhipment and feeder port additionals may also be applied to cover the costs 
to the camer of transhipping and forwarding the cargo from a base port to other 
outports within the operator's or conference's discharging area. For some regions, 
a conference may impose a "Destination delivery charge" or DDC, depending on 
the additional costs of labour or handling in that region. For example, ANERA 
applies a different DDC for destinations on the United States West Coast and 
East Coast. 

ANERA. This is the acronym given to an organisation of ship operating and 
owning companies that operate liner services between Asia and North America. 
The acronym stands for: Asia-North America Eastbound Rate Agreement. This 
was one of the large groupings ("super-conferences") that came into existence 
soon after the United States Shipping 1984 was passed. As the name indicates, the 
"rate agreementw-which is one name for what was originally called a "liner 
conference"-offers services from the Far East to North America. The service 
from North America to the Far East is offered by the "TWRA", Transpacific 
Westbound Rate Agreement. (See also "TSA".) 

At the end of 1990, the members of ANERA were: 

American President Lines (United States) 
Kawasaki Kisen Kaisha (Japan) 
Mitsui OSK Lines (Japan) 
Maersk Line (Denmark) 
Nippon Liner System (Japan) 
Nippon Yusen Kaisha (Japan) 
Neptune Orient Lines (Singapore) 
Sea-Land Service (United States) 

Antitrust laws. When the liner conference system became formalised in the 19th 
century, one of the main functions was that freight rates on an agreed route would 
be fixed between the members to the conference. A "cartel" is a combination of 
producers of goods or services to control production, marketing of services, and, 
most important, prices. The freight rate fixing arrangements between the 
members of the liner conference placed it under the category of a cartel. Because 
of the price fixing power, it was considered that the conference was a "monopoly" 
and rather than allow a monopoly to have unfair bargaining strength over the 
shippers, the users of the service, the legislators in the United States, particularly, 
enacted laws to control the formation and activities of such cartels or monopolies. 
These laws were called "antitrust laws". These laws originated, in the U.S., in the 
"Sherman Act of 1890" and have been added to by other Acts. 

In those early days, the United States was a rapidly developing country with a 
dominating philosophy that each individual had a complete freedom of choice 
without any intervention from the Government. This resulted in complete free 
competition. However, the railway companies and the shipping companies were 



L I N E R  S H I P P I N G ,  CONTAINERISATION AND MULTIMODALISM 361 

Antitrust laws-continued 
also growing fast and becoming very powerful. They were capturing large parts of 
the market. This led to monopolies being formed and this threatened free com- 
petition. The result was the Sherman Act. The fundamental purpose of the anti- 
trust legislation is to prohibit restraint of trade by restricting free competition and 
by exercising total power over a trade like a monopoly. Initially this meant that all 
rate agreements between ocean carriers, such as liner conferences, would have 
been illegal. 

However, many shipowners (especially European shipowners) had already 
organised themselves into "rings", or liner conferences. This seemed to go against 
the United States principles of "free enterprise" and open, market-place com- 
petition and a committee was formed early in the 20th century to look into the 
practices of conferences and the acceptance by shippers. In 19 14, the Alexander 
Report recognised that liner conferences did offer some economic and business 
advantages to the users of the services provided and some, limited or restricted, 
immunity from the United States antitrust provisions could be given to the con- 
ferences. 

Accordingly, one major piece of legislation in the U.S. was the Shipping Act of 
1916, which did recognise the existence and acceptance by the users of liner 
conferences or "rate agreements", with limits. The provisions of the Act required 
"open membership", allowed each member to operate independently of the con- 
ference (on 10 days' notice) and included a long list of prohibitions such as a ban 
on boycotts (of shippers or ports), the use of "fighting ships" or other practices 
designed to deny entry or drive existing competitors from the market. The Act 
also prohibited the use of "loyalty contracts" between shippers and carriers, 
under which favourable treatment may be offered to a shipper to secure his 
business. (See also Fighting ship and Loyalty agreement.) 

It seems that the main purpose of such laws was to prevent both a reduction in 
competition (for example, the Shipping Act 19 16 required open membership) or 
an unreasonable reduction in the service offered to users or an unreasonable 
increase in the price to provide transportation. 

By the 1980s the U.S. legislators began to realise that the world of shipping had 
changed considerably and the powerful antitrust provisions of the 19 16 Act were 
no longer as relevant as they may have been in the early part of the 20th century. 
Another important Act was passed, the Shipping Act of 1984, in which section 7 
granted certain exemptions from antitrust laws. (See U.S. Shipping Act 1984.) 

BAF (Bunker adjustment factor). Shipping is an energy-intensive industry 
just as liner shipping is a capital-intensive industry with the development of 
containerisation and expensive container ships. In such an energy-intensive 
industry various political and economic crises cause the price of oil to fluctuate 
rapidly. In 1973, the price of oil rose as it did in 1979. These were the two so-called 
"oil price shocks" to the shipping industry. In 1990, oil again rose because of the 
Iraqi invasion of Kuwait. These fluctuations cause a severe effect on the price of 
the fuel used in liner vessels, especially when liner vessels are supposed to provide 
a fast service and high speed causes the fuel consumption of the vessels to rise 
approximately as the cubic power of the increase in speed. 
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BAF-continued 
Although liner conferences and non-conference liner operators provide a stable 

tariff or freight rate for their shipper-customers, suddenly escalating fuel costs give 
them no option but to reflect the increases in the form of a "bunker adjustment 
factor" commonly known as "BAF". BAF is meant to operate on the principle 
that the amount recovered from the market should offset the additional cost of 
bunker fuel over the base level of the liner conference's tariffs or rate structure. 

BAF is expressed differently by different liner conferences and "rate 
agreements". It can be expressed as a percentage of the base rate or as a specified 
number of dollars per revenue ton, that is per 1,000 kilogrammes or per 1 cubic 
metre of cargo shipped or even per container, either for a full container (FCL) or 
less than container load (LCL). Lines do decrease the BAF when this is merited, 
for example, if bunker prices in intermediate ports reduce. As an example of a 
reduction, the Hong Kong-Europe Freight Conference, operating between the 
Far East and Europe and the Mediterranean, cut its various surcharges in mid- 
February 1991, following reduction of bunker oil prices. The 30-member 
conference reduced the BAF from 9.74 per cent to 4.94 per cent. This would 
mean a reduction of about US8144 per container shipped at US$3,000 from 
the Far East to Europe. 

Liner conferences can use reductions in BAF and other surcharges as a 
marketing tactic to encourage shippers to use their members' services. Usually, 
independent accountants take into consideration actual prices of bunker fuel at 
intermediate ports on a trade route on the basis of data furnished by member lines. 
The accountants then advise the conference to increase or reduce the BAF. This 
may be reviewed weekly or monthly or even more often in times of high volatility. 
The results of the reviews and any changes in the BAF are published and advised 
to the shippers' associations. 

Shippers and their associations do object to BAFs (and other surcharges) but in 
many cases they pay the surcharges (depending on how badly they want the 
service. It must be stated that in most cases conference members have no control 
over bunker prices prevailing at different bunkering ports. However, it can also be 
stated that some conferences may not reflect a swift enough reduction in bunker 
prices in their published BAFs. 

This surcharge can also be called "Fuel adjustment factor" or FAF. 
Examples of BAF or FAF imposed by some conferences or rate agreements at 

the end of 1990 or beginning of 199 1 were: 

ANERA (January 199 1) $22O/FEU 
$4/RT 

(February 1 99 1) $385/FEU 
$7/RT 

Australia and New ZealandEastem Shipping Conference: 
to Australia (October 1990) $97/TEU 

$9.70/RT 
to New Zealand $50/TEU 

$3.00/RT 
Bay of BengaUJapadBay of Bengal Conference: 

to Myanmar (Burma) 30.3% 
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BN-continued 
to Bangladesh 29.8% 
to India 28.8% 

BrazillFar EastJBrazil Conference 19.5% 
East Asiamest Africa Freight Conference 35.5% 
Far EasdEast Africa Freight Conference 24.27% 
Hong KondEurope Freight Conference 6.22% 
(This BAF was superseded by a Middle East Emergency Surcharge in January 199 1 
of: 

$300/TEU 
$12/RT) 

Hong Kong Japan Freight Agreement US $45/RT 
JapanIIndia-Pakistan-GuWJapan Conference: 

to Gulf 35.3% 
to IndialPakistan 35.2% 

Japan and Hong KonglSouth Afica Shipping Conference 17.49% 
TWRA 02OOlFEU 

0 160/TEU 
8 1 OIRT 

(Dollars are United States dollars; FEU = Forty foot equivalent unit container; TEU 
= Twenty foot equivalent unit; RT = Revenue ton; percentages are on base freight 
rate.) 

BIC. See International Container Bureau. 

BIC-Code. In order to identify all containers manufactured and used especially 
in shipping, each container is marked with special alpha-numeric codes that ap- 
pear on the sides or plates of the containers. The container is identified by the 
owner's code (alphabetical, usually four letters) and a serial number and check 
digit (numeric section). The identification codes are registered by national organ- 
isations affiliated to the "Bureau International des Containers" (hence the abbre- 
viation, "BIC") in Paris, France. For example, OCLU 282001 [8] would identify 
a particular container owned by the United Kingdom Overseas Container Line. 

The BIC-Code resulted from work done in the International Standards Organ- 
isation (ISO) in 1968 during the infancy of the containerisation system to develop 
an international standard for the marking of freight containers. The reason for 
this was that there was considerable confusion arising from the variety of num- 
bering systems used by container owners. In developing the I S 0  proposal, it was 
recognised that an ideal identification system would be a numbering system in 
which each container had a unique alphabetical owner code in which owners 
allocated serial numbers to their containers. 

The recording of identification codes would be made by national registration 
organisations and the I S 0  developed a system for verifying the accuracy by using 
the "check digit". 

Soon after, the International Container Bureau ("BIC") commenced to offer 
this registering and recording service through National Registration Organis- 
ations. If owners wish to protect their unique identification code, they apply to the 
national registration organisation in their own country or directly to the BIC 
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Secretariat in Paris. The owner code comprises a set of three letters with "U" as 
the fourth and final letter. 

The marking code for containers provides a uniform international 
identification for containers, on the containers themselves and also in documents 
associated with their movements from door-to-door. The markings are as follows: 

Owner Code Serial Number 
Check Digit 

Country Code Size and Type Code 
The marking is such that the container can be identified easily by operating 

personnel and is also suitable for electronic data processing ("EDP") and "EDI". 
The check digit helps to identify one container out of hundreds of others in a 

container yard or container freight station. 

Booking office. Conference lines, operating in certain trades, may decide to 
establish a booking office to take bookings and also ensure that each line carries its 
agreed share. Shippers may not be permitted to insist on carriage by a specific line 
although the booking office may try to meet shippers' wishes in this respect as 
much as possible. 

Box. This is a colloquial name give to a container. 

Box rates. This is the freight rate for the carriage of a container, usually 
irrespective of the cargo in the container although some conferences and liner 
operators may offer their services on a box-commodity rate. (See also 
Conference freight tariff.) 

CAF (Currency adjustment factor). Liner conferences are fundamentally 
international in character. The member lines are based in different countries and 
their domestic revenue and expenses figures will generally be in their own 
currencies. Their earnings and operating expenses on the routes served by the 
conference may also be in different currencies. To introduce some uniformity, the 
rate of freight of a liner conference is expressed in a single currency although 
freight can actually be paid in some other transferable or convertible currency. 
The common tariff currency is the United States dollar. 

Since 1971, the U.S. dollar has been allowed to "float" against most of the 
currencies of the countries in which member lines are based. Since both 
disbursements and freight can be paid at different rates of exchange to the U.S. 
dollar, the volatility of the value of the dollar can cause member lines' 
disbursements to increase in terms of the tariff currency while the freight collected 
can decrease. 

Liner conferences impose a surcharge to minimise the effects of this volatility. 
This is commonly called the CAF, the reason for which is to restore the parity of 
value of the member lines' income and expenditure in terms of the tariff currency 
to the net level at which the tariffs were calculated. The CAF is calculated 
according to a formula depending on a mix or "basket of currencies", the 
composition of which varies according to the area served by the conference, 
because some currencies may be devalued and some of a higher value than the 
tariff currency, the U.S. dollar. Conferences adopt CAFs by areas of shipment in 
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order to avoid unfair treatment of shippers in some countries to the advantage of 
shippers in other countries. 

The CAF formula takes into consideration the volume of cargo moving from 
each loading area to each discharging area, the nationality of the carrying line, the 
line's voyage expenses in the ports of loading and discharging and the operating 
costs in the line's own currency (such as crew costs and insurance). Some con- 
ferences adopt a monthly review of the formula and others a quarterly review 
before publishing any changes to the CAF. The customers are usually given a 
period in which they can object and also to plan the costs of their shipments. 

Cartel. This is a price-fixing body formed of providers or suppliers of goods or 
services. A liner conference can be considered to be a cartel to fix the freight rates. 
(See also Liner conference.) 

CFS (Container freight station). This is the name given to a container base 
where goods in quantities smaller than that which will fill an entire container (that 
is, "break bulk cargo" or a "less than container load" or "LCL") are dispatched 
for stowing into a container ("stuffing" or "consolidating"). The CFS facilities 
may be offered by freight forwarders or even by camers. (See also CY.) 

CIM. The full, French name for this international Convention which relates to the 
camage of goods by rail is "Convention Internationale Concernant le Transport 
des Marchandises par Chemin de Fer". The CIM Convention applies mostly to 
intermodal transport in Europe. The contract of camage under the CIM is the 
' T I M  consignment note", similar to a bill of lading for ocean camage. 

Closed conference. This type of liner conference restricts membership in order 
to protect the members' market share. It is the most common type of conference. 
This type of conference is frequently criticised because it is seen as being against 
free markets and "laissez faire". The criticism also leads to allegations that the 
closed conference is not open to scrutiny and competition and can thus become a 
monopoly. In the United States the closed conferences were prohibited under 
severe penalties under the U.S. Shipping Act 19 16. The closed conferences also 
fix the shares of the members and this can tend to remove incentives to improve 
service. 

Closing date. The closing date for a vessel is the latest date for delivery of goods 
for shipment on board the vessel. This expression is generally used in the sailing 
schedules or advertisements of regular liner services. 

CMR (Convention Marchandise Routiers). The French name is for an 
international Convention agreed in Geneva in 1956, which governs the terms and 
conditions under a contract for the camage of goods by road. 

COFC (Container on Flat Car). This form of transport is related to inter- 
modal transport in which a container with cargo in it would have been transported 
by sea or by road to a railhead and then loaded on to a flat rail-car for the 
remainder of the journey by rail. The deregulation of the railways in the United 
States in 1980 was extended to the intermodal COFC transport in March 1981 
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and this is one method of transporting goods which may have been the forerunner 
to other intermodal transport methods operated for containers, such as the DST 
or "Double stack trains" or the "piggy-back trains" operated by some railway 
companies and even traditional ocean carriers in the U.S. 

Conbulker. This is a type of vessel that can carry containers on one leg of a voyage 
and bulk cargo on the return leg. The structure of the vessel permits the cargoes to 
be changed easily. 

Conference. See Liner conference. 

Conference freight tariff The word "tariff" describes a list of prices or charges 
of carriers providing a transport service such as carriage by sea. The conference 
freight tariff is such a list of freight rates uniformly charged by the members of the 
conference. The tariff is contained in a "rate book" which contains other details 
besides the "base rates" for shipment of certain commodities or other types of 
cargoes. For a liner conference, the base rate usually applies from the ship's tackle 
(for conventional, non-containerised cargo), the Container Freight Station 
(CFS) or the Container Yard (CY) in the port of shipment to the ship's tackle or 
terminal (CFS or CY) at the port of destination. ("Ship's tackle" means that 
location immediately accessible to the cargo-handling equipment used for lifting 
cargo and/or containers to or from the vessel.) For intermodal transport the tariff 
may apply from and to inland points depending on the services performed by the 
principal carrier. 

Some conferences' tariffs are very complicated and can run into thousands 
of items and many pages. In 1990 the major conferences introduced reforms 
to simplify their tariffs. For example, the TWRA changed the tariffs on a number 
of commodities on the trade routes between the United States and Asia. Changes 
to tariffs may sometimes take the form of an across-the-board General Rate 
Increase (see below) but for 1991, the TWRA's new tariffs were specific to 
commodities and shipment times, the latter targeting the major shippers' seasonal 
schedules. This would allow the shippers to plan for and pass on the higher freight 
charges to their end customers. Originally, the member lines and their customers 
had to operate with a tariff rate book of thousands of pages. This was unacceptably 
complex. 

The tariff rates are subject to surcharges such as the CAF and BAF and can also 
be a base gross rate or a multipart tariff. A multipart tariff is one where each 
section of the carriage is identified separately and is charged for separately. This 
would be particularly applicable in intermodal transport where the total carriage is 
from door-to-door. A multipart tariff would therefore include separate itemised 
amounts for: the road or rail transport to the CFS or CY, the storage and handling 
at the terminal, the transport to the loading port, the storage and handling at the 
loading port, the ocean freight, the handling and storage charges at the 
discharging port, the land transport from the discharging port to the terminal and 
the transport to the final destination. The biggest advantage of such a tariff is that 
the land sectors can be quoted and charged for in local currency. 

The "base gross rate" can depend on the unit value of each commodity 
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shipped, the commodity (this is very complicated as mentioned above), the weight 
or measurement "revenue ton" of each consignment (whichever gives a higher 
rate), the weight of the consignment, the volume of the consignment and the 
nature of the cargo such as a rate per yacht or a rate for dangerous goods. In the 
latter case, special handling or stowage treatment would be charged for in addi- 
tion to any additional space for non-container shaped cargo. Such considerations 
would include: hazardous cargo characteristics, refrigerated cargo, cargo of very 
high value requiring special secure stowage, long lengths and heavy lifts. The gross 
rates or, as sometimes called, "all-in rates" include the basic ocean freight, 
booking costs, rebates, rate adjustments, surcharges, additional port charges, etc. 
(See also CAF, BAF and Surcharges.) 

The tariff rate can also vary from a full container load (FCL) to a higher 
rate for a less than container load (LCL) for the same commodity. On short 
routes, the camer may offer to carry all goods at FAK rates, that is "freight 
all kinds", irrespective of commodity. This FAK rate is a lumpsum rate. 
Some liner operators and liner conferences also offer a "commodity box 
rate" (CBR). These latter two rates are alternatives to the usual rates related 
to the "revenue ton" or WIM, i.e., the rate based on the weight or measure- 
ment of the cargo. 

Non-tariff rates can be set for commodities for which it is not clear that 
there will be regular shipments. 

The fundamental philosophy seems to be that the rates for liner trades are 
based on the value of the commodity and the volume of traffic of a particular 
commodity. This is explained by using the phrase: "Charge what the market 
will bear". For example, in 1990, taking one large volume export commodity, 
textiles, the Hong Kong/Europe Freight Conference rates for carriage from 
Hong Kong to Western Europe was US$1,593 per TEU. For the same 
commodity to the West Coast of the United States, the rates of ANERA were 
US$3,705 per FEU which reduced to about US$1,532 (on a proportional 
basis only) per TEU after a "destination delivery charge" (DDC) was 
deducted. For toys, another large volume Hong Kong export, the Hong 
Kong/Europe rates per TEU were US$1,470 and the ANERA rates were 
US$2,100 per FEU after deduction of the DDC, or approximately US$1,050 
per TEU. 

However, in addition to the above two factors, there are other factors which 
can be taken into consideration when liner conference or non-conference 
liner operators' freight rates are assessed. This is not to say that all the factors 
are taken into consideration, nor that any are taken into account. The factors 
include: Character of cargo; Cargo availability; Packing; Damage potential; 
Pilferage potential; Storage; Ratio of weight to measurement; Heavy lifts; 
Extra lengths; Competition with goods from other sources; Competition from 
other camers; Distance; Direct operating costs; Handling costs; Lighterage; 
Special deliveries; Fixed charges; Insurance; Port facilities; Port regulations; 
Port charges; Canal tolls; Port location; Possibility of securing return cargoes. 

The freight rate to be charged by a liner operator or conference depends on 
a much more simple analysis based on the answers to two questions: 
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What rate should be charged for a particular commodity to attract a good 

shipper base? (the "what the market will bear" approach). 
Can the conference (or liner operator) afford to carry the cargo at this rate? 

The first question requires good market surveys and research into the demand 
for the service. The second needs a good analysis and corporate plan concerning 
fundamentals such as cash flows and returns on investments. 

The tariff ususally contains express terms and conditions which are, ultimately, 
subject to the terms and conditions of the carriage under the line's bill of lading. If 
a rate increase has to be made, this is subject to the terms in the tariff. Usually for a 
"general rate increase" (GRI) the conferences submit details of their voyage 
accounts to independent accountants and when it is considered that these have 
increased to an extent that cannot be absorbed by the lines, the accountants 
produce comprehensive cost statements to justify to shippers' councils and 
regulatory bodies, such as the United States' FMC, that the lines require a general 
upward revision of their freight rates. The notice of increase is published and 
usually three months pass before the GRI comes into force. During this period 
consultations are made with and resistance met from shippers' councils. 

Consol. This expression is an abbreviation found in sailing schedules and adver- 
tisements of liner services. It indicates the latest date when cargo in smaller 
quantities will be grouped together, perhaps in one container or in more than one 
container but all the cargo is "consolidated" into one shipment. Usually the term 
is used to indicate to shippers the latest date when they should despatch small 
quantities ("less than container loads") to a carriers' or freight forwarders' facil- 
ities for stowing or "stuffing" into containers. 

Consortium. When more than one ocean carrier combine to provide a service 
(or fix the freight rates) they can come together as a "liner conference" yet offer 
the service as independent carriers. (See Liner conference.) Another combina- 
tion is the consortium which is a separate corporation formed by the carrier 
companies. Each carrier may charter or demise one or more vessels to the new 
company which operates as an independent entity. The vessels therefore remain 
under separate ownership but the management of the ships and the services is 
under the control of a company. In liner services this arrangement is usually called 
a c'consortium" but the expression may also be applicable to dry bulk trades. In 
the liner trades examples of consortia in early 1990 were: 

ACL-Atlantic Container Line, formed in 1965, the shareholding structure 
being: Transatlantic Line (Danish) 33.4 per cent; Cunard (British), CGM 
(French) and Wallenius Lines (Swedish), each being 22.2 per cent. In late 1989, 
the shareholding was restructured with Wallenius taking 78 per cent and Cunard 
keeping 22 per cent. The French CGM claimed that the concept of the integrated 
consortium was becoming unsuitable to the shipping market and requirements of 
the shipper base. Moreover, the individual lines could not operate independently 
and retain their own identity. 

SCANDUTCH-prominent in the Europe-Far East trades-the members in 
January 1990 being Nedlloyd (Dutch), CGM (French), MISC (Malaysian), 
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EAC (Swedish), Transatlantic (Danish) and Wilhelmsen (Norwegian). The 
SCANDUTCH consortium was part of the Far East Freight Conference 
(FEFC). It was decided in 1990 that SCANDUTCH would gradually break up 
and the members form into new consortia, Transatlantic and Wilhelmsen leaving 
the FEFC, EAC being independent and Nedlloyd, CGM and MISC forming a 
new consortium. 

Therefore, in the early 1990s, the expression is also used for groups of lines 
which operate under the umbrella of a liner conference. Although all the lines are 
in a conference, some lines may combine within the conference. In January 1990, 
the FEFC conference was composed of four consortia: 

ACE-K-Line, Neptune Orient Lines and Orient Overseas Container Lines. 
SCANDUTCH-Nedlloyd, CGM, MISC, EAC, Transatlantic and Wilhelm- 

sen. 
TRIO-P and 0, Hapag Lloyd, NYK, MOL and BLC 
EACON-Maersk Line, DSR and POL 
The objective of all consortia, as groupings within conferences, is to allow the 

members of the consortium to enjoy a sufficient market share in a trade, at the 
same time offering a good, cost-effective service. In this form of consortium the 
separate identity of each carrier is maintained and while the carriers may not 
compete with each other on price, they can compete in service, to increase their 
market share. The existence of consortia within a conference means that the ties 
can be fluid and changes in membership take place. The departure from a con- 
ference of a line or a group of lines means that the new "consortium" can compete 
with the other remaining members of the conference. However, there is a possibil- 
ity that although the consortium and conference structure may be unsuitable to 
the market requirements, some confusion can be introduced by such changes in 
the service providers. 

Consortia also permit the members to coordinate their services at sea and on 
land, to share EDP and ED1 facilities and overall administration, and also to 
coordinate marketing. Going independent means, for carriers, additional com- 
petition and problems. 

Container flow management (CFM). This expression is related to container 
logistics. This approach to logistics involved the management of the fleet of con- 
tainers themselves, not the fleet of container vessels and the spaces (or "slots") on 
board the vessels. The management also involves the movement of a container 
from one point to another without consideration of the actual mode of transport. 
The traditional carrier thus becomes a true "transport organiser". (See also Con- 
tainer slot management and Logistics.) 

Container slot management (CSM). The objective of this management in a 
liner operator's corporate plane is to achieve the best utilisation factors of the 
container spaces or slots available on-board the carrier's own vessels. The revenue 
is increased by the volume of the goods carried. If slot space cannot be found in the 
carrier's vessels, the carrier may use "vessel sharing arrangements" (VSA) with 
other carriers under which slots on-board vessels are reserved for fellow carriers. 
The VSA arrangement can also be called a "slot sharing'' arrangement. 
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Containerisation system. Containers are not new. From earliest times human 
beings have used objects designed to hold other things. Even nature did this before 
man thought of it. The egg is an obvious example. The use of containers in 
shipping is also not new. Jars for oil and wine were used thousands of years ago. 

However, what is new today is the concept of "unitisation" and the system of 
containerisation that results from unitisation. The huge scale of the system and 
the manner in which the system has influenced and affected the maritime industry 
leads to new ways of seeing transport of goods by sea and, with intermodalism, 
also by land or by air. Transport has changed from sea transport from port to port 
being dominant to simply "transport" of goods. While goods are integrated or 
unitised into containers, transport itself is integrated. In such an integrated trans- 
port system, which is what containerisation is all about, no link in the transport 
chain can be overlooked, from the design of containers, ships, trains, cranes and 
handling methods to the procedures, documentation, electronic data interchange 
and standardisation of hardware and software. 

Containersiation has brought about a "revolution" in the industry and ships are 
more productive, a container ship being probably six times more productive than 
older, general and break-bulk cargo ships. In addition to allowing gains in 
operating efficiency, the use of containers to move goods in international trade has 
probably introduced a safer system of cargo transport with the goods less subject 
to pilferage because of the reduced handling of individual packages. However, 
while pilferage may have reduced, the entire container is frequently stolen. 

Containerisation in its modem form is considered to have started in the United 
States in the 1950s but there are records of containerisation systems even before 
the Second World War and also during the war when containers were used to 
supply the United States military. 

The containerisation system has many components, both physical (the "hard- 
ware") and non-physical (the "software"), the latter mainly comprising rela- 
tionships between the parties involved in the system and other variables. The 
physical components comprise the containers themselves (commonly called 
"boxes"), the ships that carry them, the other modes of transport used such as in 
the rail and road haulage sub-systems, the berths and shore infrastructure such as 
container yards (CY) and container freight stations (CFS), and also documenta- 
tion and computers. The non-physical sub-systems involve container leasing ver- 
sus owning, clerical functions, communication, relationships between different 
carriers, utilisation and load factors, competition between carriers, marketing, 
port congestion, processing time such as with Customs, availability of trained 
personnel, and so on. To describe the entire system sufficiently well would require 
a complete book. There are a number of good books available. Here, brief men- 
tion will be made of some of the hardware. 

A "container" is best defined in Art. II(1) of the "International Convention on 
Safe Containers" which entered into force in 1977: 

"'Container' means an article of transport equipment: 
(a) of permanent character and accordingly strong enough to be suitable for 

repeated use; 
(b) specially designed to facilitate the transport of goods by one or more modes 

of transport, without intermediate reloading; 



L I N E R  S H I P P I N G ,  C O N T A I N E R I S A T I O N  AND M U L T I M O D A L I S M  371 

Containerisation system-continued 
(c) designed to be secure and/or readily handled, having comer fittings for these pur- 

poses; 
(d) of a size such that the area enclosed by the four outer bottom comers is either: 

(i) at least 14 sq. m. (150 sq. ft.) or 
(ii) at least 7 sq. m. (75 sq. ft.) if it is fitted with top comer fittings;" 

A "corner fitting" is: 

". . . an arrangement and apertures and faces at the top and/or bottom of a container 
for the purpose of handling, stacking and/or securing." 

At the end of 1990, there were approximately 5.9 million containers owned and 
operated by carriers and container leasing companies and actually in use for 
carrying goods in international trade. There were also many old containers used 
by secondary end-users, such as for temporary housing, offices on building con- 
struction sites, and workshops. Of the nearly six million containers in existence, 
about 85 per cent were standard, general purpose containers used for dry freight. 
The others were "specials". (See also Container types.) 

The containers can have standardised dimensions, the standards imposed by 
the International Standards Organisation ("ISO"), but many ocean carriers, 
particularly those from the United States, use other measurements. The IS0  has 
established standards for container strengths and fitting in addition to sizes. In 
1968 the IS0  also began work on developing an international standard for the 
marking of freight containers. This was because, in those early days of con- 
tainerisation, there was considerable conhsion because of the variety of num- 
bering systems developed independently by container owners. Eventually, by 
1971, the International Container Bureau ("BIC"), based in Paris, was able to 
establish a standard code, the "BIC-Code", to give each container some unique 
identity (See BIC Codes). 

Standardisation is beneficial because of interchangeability of the containers 
between transport modes, the economy of mass production, uniformity of hand- 
ling devices and methods (which lead to the ease of training for handlers) and 
minimum wasted space on board the transport vehicle and at storage areas on 
land, to name only a few. 

IS0  standards for size vary from 8 feet to 8 feet 6 inches in height and 8 feet in 
width. The lengths can vary between 10 feet, 20 feet, 30 feet and 40 feet. The 20 
feet and 40 feet boxes are the most common, giving rise to new terminology: 
"TEU" which is one unit of measurement of ship size, cargo handling statistics, 
and other uses. The TEU is a "twenty-foot equivalent unit". The "FEU" is also 
commonly used, and is a "Forty-foot equivalent unit". 

In the United States, which has most of the 5.9 million containers owned by 
carriers or lessors in 1990, nearly 60 per cent of the containers are in FEUs. In the 
United Kingdom, about 60 per cent are in TEUs. Also in the U.S., many other 
lengths are used, ranging up to 45 feet, 48 feet and 52 feet, each by different 
carriers. The heights used also depend on the clearance beneath bridges and 
tunnels when the containers are used in land transport modes. In some countries 
"high cube" boxes can be used, where the heights go up to 9 feet 6 inches. 
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The increase of dimensions does have an impact on the organisation of com- 

bined transport, especially on the inland transport legs. In some countries 
national inland regulations and essential infrastructures may require to be 
changed to facilitate the transport of oversized containers. At the end of 1989, a 
seminar was held in the EEC to consider all the aspects of increased dimensions. 
No agreement could be reached on a long-term strategy on maximum dimensions 
but there may be a possibility that the I S 0  standards may be amended in the 
future. 

The use of non standard containers can cause some problems especially in 
some countries where the infrastructure cannot cope with the dimensions of such 
boxes. 

Containers are expensive and to outfit a ship carrying, say, 1,000 TEUs, per- 
haps 3,000 and 5,000 boxes may be needed to make an allowance for containers 
which are stored ashore awaiting "stuffing" (loading), shipment on board the 
vessel, "stripping" or "devaming" (emptying) and also those being transported 
on other modes of transport. 

Most containers are owned by the ocean carriers, approximately 5 1 per cent of 
the 1990 total TEUs, compared to those owned by container lessors (approxi- 
mately 44 per cent). There are other owners, who are neither ocean carriers nor 
lessors. 

The construction cost of containers has risen gradually in the last few years and 
with insurance and certification as to strength and fittings, the price per container 
becomes very high. Therefore a large amount of capital can be tied up in the 
containers themselves. This not only militates against many developing countries 
but also has transformed a large sector of the maritime industry into a heavily 
capital-intensive industry. 

In the transport of cargo in containers, the ships are also important physical 
components of the containerisation system. The ships can be broadly classified 
into those providing deep-sea, ocean services and those providing short-sea, 
feeder services. 

The ships providing ocean services are larger and faster and operate over longer 
routes with fewer ports of call. Some liner operators offer a "round the world 
serviceyy ("RTW) or "global service" where large ships may go around the world 
in opposite directions, some ships going eastwards and others westwards. These 
main trade routes are "trunk routes". Feeder ships bring cargo to "load centres" 
which are main ports of call for the "mother ships" along the trunk routes. At the 
load centres, the cargo is transhipped. Extensive feedering is essential for 
operators to maintain utilisation and "load factors" which return reasonable 
profits on the large capital investment. The transhipment also requires large 
investment, particularly for storage facilities, cargo handling facilities and inland 
transport modes. 

The feeder ships are smaller, although even larger container ships which are 
used for discrete liner services may bring cargo to load centres for transhipment 
on a RTW service. The feeders serve from peripheral ports to transhipment ports 
on a "through service" or a RTW service. 

The size of the ships, especially the deep-sea ship, has grown. Speed has also 
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increased to meet the demand from the large shipper base using the liner services 
that speed is of greater importance than price. The sophistication of the ships has 
also increased. The early container ships were generally modified general cargo 
ships, as they still are in some parts of the world in the 1990s. For example, the 
ships seen in Victoria Harbour in Hong Kong are not all proceeding to and from 
the very modem container terminals in the port. Many of the modified ships 
carrying containers are used for feeder services. The modified general cargo ships 
may not be fitted to carry containers safely and many accidents have occurred. In 
1990 and 199 1, even more sophisticated container ships are being built, e.g., ships 
are being built in which the containers are carried in stacks from the bottom of the 
cargo compartments through the deck area, that is, without hatch covers. 

Three main types of container ship can be identified: 

(a) the ''fu11y-ce11u1ar container ship", where containers are loaded into 
vertical guides, each container-guide system forming a "cell". There is 
thus little or no wasted space. The containers may be six or more deep in 
the cargo holds. They are also loaded on deck in guides and may be stacked 
up to four or five or even six high. The largest container operators use this 
type of ship. "Partly-cellular container ships" are designed to carry part 
loads of containers in fixed cell guides. These latter type can also carry 
containers without cell guides but with container-securing fittings, in 
which case they are "multi-purpose container ships" (see below). 

(b) the "cellular ship with Ro/Ro capability", which has "roll-on, roll-off" 
facilities for vehicular cargo as well as container "load-on, lift-off" 
("Lo/Lo") capacity. These ships offer a solution to one of the deficiencies 
of fully-cellular container vessels which are not really suitable for long or 
bulky units of cargo. This type of ship is popular on the Europe to Austral- 
asia trades. 

(c) the "multi-purpose container ship" (or "combination container ship") 
where containers can be carried on one leg of a voyage and other types of 
cargo carried on the return. Such cargo can be bulk (in "con-bulkers") or 
vehicles. Some multi-purpose vessels can carry break-bulk, general cargo 
and also containers although, instead of fixed cell guides for the con- 
tainers, other fittings on board the ship are used to secure the containers 
from shifting and being damaged or even lost overboard because of the 
vessel's movement in a seaway. These ships can carry secured containers 
and also general cargo on the same leg of the voyage. However, because of 
loading and discharging requirements for the large container units, these 
have to be carried in the square of the hatch and this can interfere with the 
stowage of general cargo shipped in the wings of the cargo holds. 

The ships may or may not have their own cargo-handling fittings and 
equipment, such as cranes and/or derricks. Generally, the larger ships are gearless 
and depend on shore-based cargo gear. 

The average size of container vessels is usually specified in "TEUs" per ship. 
The unit represents the space that would be used by a standard 20-ft.-long 
container. The average number of TEUs carried by fully cellular container vessels 
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has been increasing over the years from a few hundred in the early 1970s to over 
3,000 in the 1980s. Indeed, in 1983 the United States Lines ordered seven 
"gigantic" container vessels of about 4,2 18 TEUs. Unfortunately that was during 
the shipping recession and although such vessels would have enjoyed tremendous 
advantages from the economy of scale, there was not enough cargo to fill all the 
slots that were available. The United States Lines also went bankrupt. The line 
was criticised for ordering ships that were considered to be too big for the trade. In 
1990, however, very large container vessels were being ordered again. 

Other measurement units are used to describe the sizes of container vessels. 
For example, various statistical tables show that in 1989 there were 1,122 con- 
tainer vessels, of 22,735,380 gross tonnage or 24,647,000 deadweight tonnes and 
having a capacity of about 2.5 million TEUs. Therefore, the figures may have 
different consequences, depending on the source of the statistics. 

Containers and bills of lading. See under this heading in Chapter 3. 

Container leasing. Containers may be offered for carriage of goods by the 
carriers themselves or the carriers may not actually own the containers, rather 
leasing them from lessors. Other parties, such as shippers, may also wish to lease a 
container. Therefore the containers can be owned by the ocean carriers, the 
lessors and also other transport operators, such as railway companies, shippers 
themselves and large freight forwarders. 

A carrier can directly own the containers offered to his customers, he may lease 
them financially (somewhat similar to a "demise charter" of a vessel) or hire them 
similar to a "time charter" of a ship. Also similarly to charters of ships, a container 
can be rented on a "spot lease" or on a "trip lease". "Master leases" are for longer 
terms, from one to three years. A leased container is considered to be part of the 
carrier's "fleet". Just as in the ownership of container vessels for a liner company 
being counted in "fleets" of ships, so also containers for lessors or carrier-owners 
are counted in "container fleets". In the United States, the rented containers are 
called "operational leases". In the United Kingdom, "leasing" is generally called 
"rental". Most of the lessors' containers are on rent to carriers and others. Fin- 
ance-leased containers are in a small proportion. 

In 1990, of the 5.9 million TEUs of containers in service for the carriage of 
goods, nearly three million were owned by carriers, 2.6 million by leasing com- 
panies and the remainder by the other transport operators. Of the 2.2 million 
TEUs owned in the United States, 18 per cent were owned by carriers and 8 1 per 
cent by lessors. In the United Kingdom, of the 855,900 TEUs, 23 per cent were 
owned by carriers and 76 per cent by lessors. In the USSR, of the 264,000 TEUs, 
46 per cent were owned by carriers and the remainder by the "other transport 
operators"; there were no identifiable lessors. This seemed to be the pattern in the 
Communist and formerly Eastern Bloc countries. For example, in 1990, in 
"West" Germany, of the 247,090 TEUs, 65 per cent were owned by carriers, 31 
per cent by lessors and 4 per cent by "other transport operators". On the other 
hand, in "East" Germany, the share of the nearly 46,000 TEUs was: carriers-35 
per cent and "other transport operatorsH-65 per cent. 
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Leasing is certainly big business in some countries. There are only a few leasing 

companies which operate like large multinationals. In the 1990s, the container 
carriers were attempting to reduce their dependence on leasing containers from 
lessors because of the very limited competition between the few lessor firms. In 
1990, there were seven major lessors, Itel, Genstar, TransAmerica, Sea 
Containers, Tiphook, Triton and Clou. The carriers sometimes choose between 
direct ownership of containers and long-term leases as alternatives to the short- 
term leases over which they have little control. Some large carriers were moving 
into providing overall transport services as intermodalism and "multimodalismJ' 
takes hold and these carriers are slowly becoming total transport or "logistics 
companiesJy. Direct ownership compared with leasing may not be so important to 
the company's cash flow. 

Carriers may lease containers to meet seasonal needs for increased services. 
Capital costs of leasing containers can be reduced by not having containers which 
may be under-utilised at certain times. The carrier can also divert his capital from 
containers to alternative forms of investment. 

The lease rates depend on the period during which the container will be used 
and the type of container. Average rates in 198911990 were about U.S. 8 1.50 per 
day per standard dry cargo container. 

Container sizes. See Containerisation system and IS0 Standards. The 
sizes of containers depend mainly on their external dimensions, so that, for 
example, a container can be an IS0  standard "Series 1 Freight container, Rating 
lAAJJ with external dimensions of 40 feet (length) x 8 feet (width) x 8 feet 6 
inches (height). The dimensions are used in either imperial or metric units. 
Although much of the world has become metricated, the "boxJJ or container is still 
referred to by its imperial units, for example, a FEU is a forty-foot equivalent unit 
(of space occupied). 

The "maximum gross weightJJ (MGW) is also significant as a size of the total 
mass of the container and its contents. For example, for the AA rating container, 
the MGW is 30.8 tonnes. This "ratingJJ (the maximum permitted combined mass 
of the container and its contents) will be made up of the "tare mass" and the 
"payl~ad'~. 

The "tare massJJ or "tare weight" is the mass of the empty container including 
all fittings and appliances associated with a particular type of container in its 
normal operating condition, e.g., for a mechanically refrigerated container, with 
its refrigerating equipment installed and full of fuel, if necessary. The "payload" 
is the maximum permitted mass of contents. 

Carriers may advertise their containers with the minimum interior dimensions, 
door dimensions, cubic capacity and maximum tare mass. This may assist 
shippers or other users with planning their shipments. For example, a liner 
company may include in the description of the containers in its fleets the following 
details: 

General Purpose container: 40 feet x 8 feet x 8 feet 6 inches (12.2m x 2.4m 
x 2.6m) with minimum interior dimensions of 12.0 15m x 2.337m x 2.362m. 
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Door dimensions of 2.335m x 2.260mY a cubic capacity of 66.3 cubic metres and 
a maximum tare weight of 3.730 tonnes. 

Although there are IS0  standards for dimensions, many carriers have moved 
away from standardised sizes for reasons of their own, some of which may be 
related to marketing promotion. This is mainly the consequence in the United 
States where containers can be 35 feet, 45 feet, 48 feet and 52 feet in length. The 
height of the containers is set by the IS0 as 8 feet or 8 feet 6 inches, but there also 
"high-cube containers" have become the norm. 

Container types. A freight container is defined in the IS0 standards as: 
"an article of transport equipment: 

(a) of a permanent character and accordingly strong enough to be suitable for 
repeated use; 

(b) specially designed to facilitate the camage of goods, by one or more modes of 
transport, without intermediate reloading; 

(c) fitted with devices permitting its ready handling, particularly its transfer from 
one mode of transport to another; 

(d) so designed as to be easy to fill and empty; 
(e) having an internal volume of 1 cubic metre or more." 

An "IS0 freight container" is one which complies with all relevant I S 0  
container standards in existence at the time of its manufacture. 

Container types are grouped and the groups are subdivided according to the 
mode of transport, categories of cargo to be carried and the physical 
characteristics of the container. General cargo containers are those which are not 
specially intended for a particular type of cargo. The group of general cargo 
containers is subdivided into types in which different loading and emptying 
methods may be used and also into different types of structure. Specific cargo 
containers are used for cargoes which are sensitive to temperature, for liquids and 
gases, for dry bulk cargoes, and for special cargoes such as motor vehicles and 
livestock. These are sometimes known as "specials". 

The IS0  also allocate type codes to containers. The type code consists of two 
numbers, the first being the category of container (for example, the first zero in 
"00" indicates the container is a general purpose container). The type code is 
marked on the side or endplate of the container beneath the owner code and serial 
number (see "BIC-Code") and immediately after the size code. For example, a 
container may be marked: 

OCLU 024263 0 
GBX 2000 

This indicates that the container owner is the Overseas Container Line, the serial 
number is 024263 with a check digit of 0, the country of ownership is the United 
Kingdom, the size is 20 feet and the type is "OO", which is a general purpose 
container with openings at one or both ends. 

Some other IS0  type codes are given below: 
THe General description of container 
0 1 General purpose container with openings at one or both ends plus full openings 

on one or both sides. 
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General purpose container with openings at one or both ends plus partial open- 
ings on one or both sides. 
General purpose container with openings at one or both ends plus openings at 
one or both sides plus opening roof. 
Closed vented container with passive vents at upper part of cargo space; the total 
vent cross-sectional area less than 25 sq. cm. per metre of nominal container 
length. 
Thermally insulated container. 
Thermal refrigerated container with expendable refrigerant. 
Thermal refrigerated container with mechanical refrigeration. 
(These types are called "reefer containers".) 
Thermal container refrigerated andlor heated with removable, externally 
located equipment. 
Open top container with openings at one or both ends. 
Platform container. This is a loadable platform having no superstructure. 
Platform container with incomplete superstructure but complete and fixed ends. 
(Platform based containers are also called "flat racks".) 
Tank container for non-dangerous liquids having a test pressure of 0.45 bar. 
(Note: 1 bar is 1000 kilograms/sq. cm.) 
Tank container for dangerous liquids. 
Tank container for dangerous gases. 
Dry bulk container with gravity discharge system. 
Dry bulk container with pressure discharge system. 
Specialist livestock container. 
Specialist automobile (car) container. 

Some IS0  types are used for air transport and some for intermodal transport. 
These have type numbers 90 to 99. 

CTO (Combined Transport Operator). This is a carrier who offers the services 
of carriage by more than one mode of transport. 

CY (Container yard). This is the container base from where the carriage will 
commence or where the ocean carriage ends. It is usually in the container port 
facility and is under the control of the ocean carrier. The CY can also be under the 
control of other carriers, for example, at a railway yard or at an aiport. 

Deadfkeight. Normally this expression refers to the compensation to be paid by 
the user of a vessel to the vessel owner. In liner services it is used especially, but for 
the same purpose, to indicate the compensation payable by a shipper who does not 
fulfill his minimum cargo quantity obligations under a service contract. 

Deferred rebate. A carrier of goods by sea may offer his services to the general 
public for a price. The price may be set for users of the service but, in order to 
obtain long-standing custom from some users, the carrier may offer a "rebate" or 
discount, which is eventually a return of some of the price originally paid by the 
user. The rebate may be an immediate reduction in the advertised freight (as in 
the "dual rate contract" system) or it may be payable after a specified period, if the 
user continues to use the carrier's services. The "deferred rebate" is therefore a 
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return by the carrier of a part of the original freight payment to a shipper if the 
shipper has been a "faithful" or "loyal" customer over the specified period and 
has complied with all the terms of the rebate agreement or arrangement between 
the carrier and the shipper. In this system of deferred rebating, usually the shipper 
must use that carrier's services for a period of six months to earn the discount, but 
he receives the discount at the end of a second six-month period, only if he 
continues to use that carrier's service exclusively during this second period. The 
shipper can generally lose the rebate earned during the initial six-month period 
and any rebate earned during the second six-month period if he uses the services 
of any other carrier. 

The deferred rebate system seems to have originated in about 1877 and its use 
by liner conference has been much criticised. The system was not universally 
acceptd by shippers, not only because it was against the fredom of choice but also 
because it required a complex administration to make it work and for a shipper to 
claim his rebate. 

Under the U S .  Shipping Act 1984, a deferred rebate may not be offered or paid 
by a common carrier. In the U.S. these activities may be seen as fraudulent or 
discriminatory in nature, especially if a customer is almost forced to use a carrier's 
services because of the apparently cheaper transportation cost. In particular, liner 
conferences may use this method of retaining the loyalty of their customers by 
making it expensive for a customer to switch from a conference to a non- 
conference carrier. Such "loyalty arrangements" may also be seen as a tactic to 
permit conferences to build up their monopolistic power. This may be contrary to 
free-market, fair competition and the freedom of choice of the shippers between 
different carriers and is therefore prohibited under U S .  law. The penalties on 
carriers are high, even if the carriers are foreign-based, but carrying goods from 
the United States. 

This is one form of "loyalty contract" where the user's "loyalty" is being 
purchased, or the shipper is being forced to give his loyalty to one carrier or 
conference. Another form of "loyalty contract" is a system where the shipper 
signs a service contract, undertaking to use the carrier's services for a specified 
period and he can then obtain an immediate rebate, each time he ships cargo with 
the carrier. The shipper's use of another camer may lead him to become liable in 
damages to the original contracted camer for breach of the rate agreement or 
arrangement. (See also Dual rate contract and Loyalty contract.) This 
alternative to the "deferred rebate system" seems to have commenced just after 
the First World War (1 9 14-1 9 18), because of the shippers' dissatisfaction with the 
deferred rebate. In the early days of the dual rate contract the immediate rebate 
could be about 9 per cent of the freight rate while the deferred rebate could be 
about 10 per cent. 

With the more flexible service contracts and time/volume contracts, especially 
as provided for in the U S .  Shipping Act 1984, it may appear the deferred rebate 
system has all but disappeared. 

Documentation and containerisation. The documentation required for 
carriage of goods in liner services in containers is much the same as for any other 
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form of carriage. Therefore, bills of lading and cargo manifests will be used as will 
documentation that permits the shipper to claim payment from the bank if the 
documentary credit system is being used. However, for liner services and con- 
tainerisation two documents may be specially relevant. 

When a shipper makes an original booking of shipping space, the carrier or his 
agent may issue a "liner booking note". The BIMCO Liner Booking Note 
appears to be similar to a standard-form bill of lading and contains similar details 
but at the bottom the request for the number of original bills of lading shows that it 
is only related to a bill of lading. In the box above the details of the cargo, it is also 
stated that the terms of the applicable bill of lading supersede the terms contained 
in the booking note. 

Another relevant document is the stowage plan for the containers on board the 
vessel. The container stowage plan, also called the bay plan, shows the location of 
each container in the vessel and the cell which it occupies is identified by a unique 
number. This plan may also show other information such as: 

Loading ports and discharging ports. 
Voyage number. 
Container summary related to the loading and discharging ports and the types of 

containers. 
Weight per tier of containers. 
Stability calculations for the vessel. 

On the bay plan, essential details of each container are inserted into the 
squares in the diagrams representing each cell. (See Figure 4.1 .) 

Dual rate contract (See also Deferred rebate, Loyalty contract and General 
cargo contract). This is one form of a "loyalty contract" by which a shipper 
obtains an immediate lower freight rate by agreeing to use a particular carrier's or 
conference's services. 

FAF (Fuel adjustment factor). See BAF. 

FCL (Full container load). This expression refers to a consignment from a 
shipper which will occupy the entire container. The freight rates are generally 
lower for FCL shipments compared to LCL or "Less than container load" (i.e., 
break bulk cargo) that has to be loaded into a container. 

Feeder services. When a liner operator provides carriage of goods by sea from 
major ports, he may not be able to call in at smaller, less busy ports to pick up or 
drop cargo. Smaller feeder vessels may be used to transport cargo to the major 
load centres. Originally this service was simply called a "through transport" 
service where the cargo was transhipped into deep-sea vessels. Now, however, 
with around the world services, and the use of major ports as hubs or load centres, 
feeder vessels become important, especially in regions such as the Far East and 
Southeast Asia. The "hublfeeder transport system" is increasingly essential to 
ports that may be busy because of the vast hinterland they serve but are prevented, 
perhaps by insufficient water depth and expensive facilities, from having the large, 
deep-sea container vessels calling directly. 

The feeder system also benefits the deep-sea carriers who can restrict the 
"motherships" from calling at selected high-volume load centres or "hubs", thus 
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saving operational costs. The deep-sea carrier can also concentrate on the more 
efficient ports. 

Under the feeder service system, one bill of lading may still be used. 

FEFC. The "Far East Freight Conference". 

FEU. Forty-foot equivalent unit. This is a unit used to measure the space avail- 
able for containers. One standard size relates to the external length of the box 
being forty feet or 12.2m. The carriers in the United States emphasise the FEU 
whereas in other parts of the world the TEU, "twenty-foot equivalent unit" is 
more accepted. 

Fighting ship. When liner conferences are faced with severe competition from 
outsiders, the members of the conference may agree to use additional vessels or 
sailings at very low freight rates. The conference ship may load simultaneously 
with the outside vessel. The conferences tried to protect the interests of their 
shipowner members, especially the revenue and market shares in a particular liner 
trade. The ships that were used to provide additional services were called "fighting 
ships" as a reference to the "fight" that conferences had to use to protect their 
members' interests. The eventual result would be to drive the competitor from 
that trade and the freight rates are restored to their normal level. The loss in freight 
suffered by the conference member is shared by the other members. 

In the U.S. Shipping Act 1984 the "fighting ship" is defined as: 
". . . a vessel used in a particular trade by an ocean common carrier or group of such 
carriers for the purpose of excluding, preventing or reducing competition by driving 
another ocean common carrier out of that trade." 

Section 10 of the Act prohibits carriers, on penalty of a large fine, from using a 
"fighting ship". 

Fully cellular container vessel. This is a vessel designed to carry a full load of 
containers in fixed cell guides. 

General cargo contract. This is fundamentally a loyalty agreement or arrange- 
ment by which the shipper undertakes to ship all his cargo with an independent 
liner company or with a liner conference. For the shipper's benefit, the line or the 
conference, on behalf of its members, agrees to provide regualr services as 
required by the shipper and, most important, to offer a freight rate at a tariff that is 
lower than the tariff for the general public. The tariff or rate book of a conference 
would usually contain both contract and non-contract rates of freight. This is a 
"dual rate contract". If the conference offers a deferred rebate (illegal in the 
United States and in other places), the discount of about 10 per cent of the 
published non-contract rates would be payable after about six months of "loy- 
alty". (See further Deferred rebate.) If the deferred rebate is not being used, 
the reduction may be about 9.5 per cent for shippers who enter into the general 
cargo contract. For non-contract shippers the surcharges, such as the CAF, BAF 
and others would have to be added to the contract shippers' rate which has already 
been increasd by the 9.5 or 10 per cent as appropriate. 

For the liner company's or for conference members' benefit, the main purpose 
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of such a contract is to provide the carriers with a continuous flow of cargo from 
dependable, "loyal" shippers over a long period of time and thus minimise the 
effects of competition from other carriers. 

In a general cargo contract the main obligations can be looked at from those of 
the shipper and those of the carrier. The shippers agree to give the carrier their full 
support for the carrying of all the cargo, for an agreed period, from the shippers or 
from the parties whose agents the shippers may be (for example, if the shippers are 
freight forwarders or consolidators) and the shippers undertake not to act as 
agents for competitors of the carriers. The cargo consists Mcommodities specified 
in the contract. The shippers agree that they will make no arrangements for 
contractual discounts on behalf of persons not entitled to these. The shippers also 
agree to refrain from making a false declaration as to the nature, weight, measure- 
ment or value of the cargo shipped. 

The carriers' obligations are fundamentally to provide services which are suffi- 
cient for the ordinary requirements of the liner trade from the usual liner shipment 
areas to the advertised destinations, subject to the ability to carry the cargo and 
subject to the contract between the shipper and the carrier concerning the quantity 
to be carried in each shipment. The contract can also include the names of the 
ports of origin and destination for the commodities subject to carriage under the 
general cargo contract. The carrier also agrees to apply the contractual tariff rates. 
Carriers also give due notice of changes to the rates or surcharges or, if the 
contract is entered into on behalf of conference members, notice of any change in 
the list of member lines. 

Under the U.S. Shipping Act 1984, the concept of a general cargo contract was 
formalised as a "service contract" and this is defined as 

"a contract between a shipper and an ocean common carrier or conference in which 
the shipper makes a commitment to provide a certain minimum quantity of cargo 
over a fixed time period, and the ocean common carrier or conference commits to a 
certain rate or rate scheduled as well as a defined service level-such as, assured space, 
transit time, port rotation, or similar service features; the contract may also specify 
provisions in the event of nonperformance on the pan of either party". 

The non-performance or breach of contract may cause loss of freight and also 
instability in the liner trade in which the contract is used. The cargo contract in the 
liner service is necessary in order to provide the stability and regularity of services 
required by the trade and also for the lines to be able to make the necessary trade 
forecasts to warrant their investment. Therefore loyalty arrangements are 
common. However, either party may breach the arrangement. 

Compensation for breaches can be calculated the nature of "damages" but 
these may be complex and difficult to calculate. The parties may agree that in lieu 
of all damages, "dead freight" for breach by the shipper is assessed in advance 
("liquidated damages") and specified in the contract. This usually occurs if the 
shipper fails to tender the minimum quantity commitment specified in the con- 
tract. The carrier or conference agrees to invoice the shipper and the shipper 
agrees to pay deficit charges on the difference between the quantity of cargo 
actually shipped and the minimum agreed quantity at the rate specified in the 
contract. In a liner conference, the deadfreight may be distributed among the 
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members in proportion to the revenue earned by each member under the service 
contract. The liquidated damages are sometimes about two-thirds of the ocean 
freight which would have been payable to the camer or conference member for the 
shipments concerned. 

If the camer or conference fails to fulfill its service commitments in the 
service contract the shipper's remedy can be a reduction in the minimum agreed 
quantity. If a member of a liner conference ceases to be a member, the conference 
may grant the shipper dispensation to ship certain cargoes for a limited period in 
vessels of the line that left the conference. There is usually a general exceptions 
clause or force majeure clause in a service contract, under which each party to the 
contract may be excused from its obligations under the contract to the extent of 
and for the duration of the disability to ship the agreed cargo or perform the 
carrying services. 

Service contracts and general cargo contracts are given considerable impor- 
tance by shippers, especially in the United States and also by carriers. While 
service contracts assist shippers to negotiate specific commitments from camers 
over a specific period, they do not permit the illegal, secret "deferred rebate'' 
because of the requirements of filing details with the FMC and the disclosure of 
essential terms of such contracts to all shippers. 

In the United States the service contracts come under the watchful eye of the 
Federal Maritime Commission (FMC) which oversees such issues as the eli- 
gibility of shippers' associations and NVOCCs (Non-vessel operating common 
carriers) to enter into such contracts, the filing of information in the contracts with 
the FMC and the ability of camers to amend and revise contract terms and 
conditions during the contractual period. Thousands of service contracts are filed 
with the FMC each year. Independent carriers account for most of the service 
contracts filed. Rate Agreements (for example, ANERA) and conferences 
encourage their customers to enter into service contracts mainly to ensure stability 
of revenue and to reduce competition by outsiders and independents, and 
shippers are encouraged by the cheaper contract rates which also promote stability 
of the shippers' cost structure. Liner conferences seem to be reluctant to enter into 
service contracts with NVOCCs and parties who are not bona fide shippers. 
Accordingly, following pressure in the United States, the Shipping Act 1984 was 
amended in 1990 to ensure that the definition of "shipper" was clarified to 
exclude agents of the shipper, ocean freight forwarders, brokers or NVOCCs 
which had not filed its tariffs with the FMC. 

GRI (General Rate Increase). This is the percentage increase of a liner con- 
ference tariff of freight rates when it becomes necessary to cover costs and make a 
sufficient profit for an acceptable return on the carrier's investment. It is imposed 
after publication and a discussion period, usually of about three months. (See also 
Conference fieight tariff.) 

High cube. Normally, with break bulk or bulk cargo, this expression meant that 
the ratio of volume to weight of the goods was high. Light, break bulk cargo had 
such a ratio. With containerisation, however, this refers to the dimensions of the 
container. The standard external height of a container set by the International 
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Standards Organisation is 8 feet or 2.4m. In certain countries the height can be 
increased, depending on legal and physical limitations. The IS0  accepts that the 
height can be increased in certain circumstances, subject to these limitations, to 
8 feet 6 inches (2.6m). In some countries, for example in the United States, the 
height of the containers is increased further, to 9 feet or even 9 feet 6 inches. Such 
high containers may cause severe problems in some countries where the clearance 
of bridges and tunnels is restrictive. 

Intermodalism. (See also Multimoddism.) This word is particularly related to 
the provision of transport services where more than one mode of transport is used. 
Even in the early days of transport, the carriage of goods may be considered to 
have been intermodal, e.g., from the factory to the port and then from the 
discharging port to the consumer's premises, but the cargo owners had to make 
separate contracts with carriers on each mode. One form of dual-mode ocean 
transport was the through transport service where a cargo was carried from one 
port to another port where it was discharged from the original carrying vessel, 
stowed ashore and then loaded on to a second carrying vessel when this arrived at 
the port. This was called "transhipment" and can also be seen as an early form of 
intermodal transport except that although two (or more) transport vehicles were 
used, they were the same mode of transport. 

The development of containerisation and the development of concepts of 
physical distribution management (PDM) brought about as much a revolution in 
the transport of goods as containerisation itself. In the past the ocean carrier was 
dominant simply because he was in control of the break bulk goods for a longer 
period and also because huge amounts of goods transported in international trade 
moved by sea. When it became obvious that the users of transport services were 
more interested in the services being provided for the whole journey rather than 
for different carriers, the idea of "through transport" began to develop into the 
carrier's attempting to offer what the market wanted: transport for the total 
journey, from door-to-door. The product being sold was no longer merely space 
on board a vessel but a service where the goods would be transferred in a 
continuous flow through the entire transport chain from producer to consumer. 
The developments were therefore more "market-driven" than carrier-driven. 

Intermodalism therefore evolved as a natural extension of containerisation and 
also the transport operator seeing the need to develop a closer understanding with 
the cargo interests, i.e., the manufacturer or producer on the one side of the 
transport chain and the importer or trader on the other side. 

For the carriers, now "transport organisers", this meant that they could 
capitalise on the relative advantages of the various transport modes on the 
different legs of the journey. For the customer this meant that one body was the 
"carrier" and, hopefully, that carrier would be responsible for the total carriage 
for one price and also be liable if the goods were lost or damaged. This was a 
change from the old days of conventional transport when the cargo owner had to 
discover where the loss or damage took place and bring an action against the 
carrier on that leg. 

Many changes resulted. The documentation, itself, changed from simple, 



L I N E R  S H I P P I N G ,  CONTAINERISATION A N D  MULTIMODALISM 385 

Intermodalism-continued 
ocean bills of lading being used, to "combined transport documents" being used 
and also accepted by the banks. Changes also occurred in relationships between 
parties. "Carriers" were no longer merely the owners of the vessels or other 
transport vehicles in which the goods were carried. Large freight forwarders could 
operate as "NVOCs" (non-vessel owning carriers) and provide the service of 
carriage, subcontracting out the intermediate carriage. 

Other changes took place, especially in the United States. In that country, for 
example, not only did some ports attempt to enter the intermodal system by 
offering consolidation services to shippers and ocean carriers. To take Seattle as 
one example, the port authorities attempted in 198415 to undertake to transfer 
containers from the vessel to the inland transport bases and also to arrange inland 
transportation, including documentation. The Pacific Northwest ports also tried 
to operate railways. 

In the United States, the deregulation of the railways in March 198 1 meant that 
the railway companies were generally free from Government control and could 
negotiate transport rates freely. They were assisted by the enactment of the U.S. 
Shipping Act 1984, which allowed ocean and other carriers to combine with 
railways. This was another major change. Indeed, some traditional ocean carriers 
even began to operate trains (for example, in 1984, the American President Lines 
introduced a double stack rail car that could carry 200 containers and, in the 
1990s, the large railway companies have bought into the ocean carriers, e.g., the 
large CSX merged with Sea-Land Service, the United States shipping company). 

New terminology resulted: landbridges, minibridges and microbridges became 
normal words. "OCP" was a new term meaning "Over Common Point", 
covering cargo moving East of the Rocky Mountains, and so on. 

In the 1990s, intermodal transport is developing widely, even in Europe where 
in 199211993 a Single European Market will be formed. The traditional ocean 
carriers are transport organisers and this seemed to take away the importance of 
the transport intermediaries, the freight forwarders. 

The overall objective behind intermodalism is that it reduces the time and 
money lost at the interface between the different modes of transport. If and when 
the United Nations Multimodal Convention 1980 comes into force, there 
should be a more uniform system of liability for loss or damage to the goods 
anywhere during carriage. Before this occurs, the ICC rules for combined 
transport, which impose a system of liability known as "network liability" has to 
suffice, where the cargo owner must be satisfied with being compensated 
according to the location of the loss or damage. 

International Container Bureau (BIC). This organisation was formed in 1933 
under the auspices of the International Chamber of Commerce (ICC), and is 
based in Paris. The organisation gives its name to the "BIC-Code" which is a 
system of registering each container in a unique manner (see BIC-Code). BIC is 
the main organisation for promoting and forming international links for the 
development of containerisation and combined transport. 

I S 0  Standards. The "International Organisation for Standardisation", based in 
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Geneva, Switzerland, establishes international standards in nearly all fields of 
technology such as shipbuilding, road vehicles, aircraft, documentation, pack- 
aging, etc. The IS0  has also established various standards for freight containers. 
These include: 

Coding, identification and marking of containers (see also BIC-Code). 
Classification, external dimensions and weight ratings. 
Minimum internal dimensions. 
Terminology relating to freight containers. 
Specifications of comer fittings. 
Specification and testing of freight containers. 
Handling and securing of containers. 
Hooks for lifting containers 
and others. 

JIT (Just in time). This is a concept connected with manufacturing or pur- 
chasing goods for manufacture or sale and distribution. In its modem form, JIT 
has been developed by Japanese manufacturers. The Japanese JIT principles 
(called "Kanban" in Japan) have become so sophisticated that they are emulated 
in other parts of the world and in other businesses. The main objective of the JIT 
system is to reduce the quantity of stock (or "inventory") and thus the money 
capital tied up in stock that is not being manufactured or sold. The space required 
for storage of stock is also reduced. Goods are produced only when sales contracts 
are entered into. This also reduces the uncertainty of producing goods merely on 
the basis of market forecasts. The success of JIT depends on good physical 
distribution management (PDM). JIT requires not merely speedy, fast transport 
services but, more importantly, precisely punctual and reliable transport services. 
(See also Logistics.) PDM in international trade itself depends on movement of 
the goods, whether these are the raw materials being transported for manufacture 
or the manufactured or processed goods. Therefore concepts of containerisation, 
through transport, intermodalism, multimodalism and electronic data inter- 
change, become relevant. Goods are no longer being merely transported but 
distributed. This introduces many other ideas such as stocks, inventory costs, 
warehousing, insurance, and, of course, also transport and relates distribution to 
manufacturing and marketing. 

Landbridge. This is a concept that is particularly applicable to multimodalism in 
which a combination of land and sea transport modes is used. With a landbridge, 
the cargo is brought to a coastal port by sea, transported over land by road or rail 
to the opposite coast and then loaded on board another vessel for on-carriage. An 
example is where the North American continent is used like a "bridge" to link the 
Far East with Europe. The Trans-Siberian Railway is another example. If the 
goods move by sea to a coastal port and then inland to the same continent, this 
system is called a "mini-landbridge" or, for shorter distances, may be called a 
"microbridge". Such a means of transport could be, for example, where an 
exporter in the United States Gulf wished to send goods to Japan. He could ship 
the cargo on board a vessel in the Gulf but carry the risk of delay while the vessel 
transited the Panama Canal. Alternatively, he could send the cargo by rail to a 
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United States West Coast port, and ship it there. (See also Mini Land Bridge and 
Microbridge.) 

LCL (Less (than a) container load). This abbreviation is commonly used to 
indicate that the size of the shipment is not large enough to use a full container. 
For example, a shipper may have only a small shipment of cargo that, in 
conventional sea transport, would be known as "break bulk cargo". This cargo 
would be sent to the carrier or to the freight forwarder who would then consolidate 
the small shipments for one destination and then load or "stuff" the consolidated 
cargo into a container. The consolidation of LCL cargo can be carried out at a 
container freight station (CFS) or even a container yard (CY). The freight rate for 
LCL cargo is higher than for FCL cargo of the same commodity to take into 
account additional costs with consolidation and stuffing of the container. Another 
reason for the use of LCL and consolidation is where the manufacturer or 
exporter may not have facilities for loading a full container at his own premises. 

Liner agent. In liner services, the carrier is very much like a public carrier and 
marketing becomes important to obtain cargo that will generate freight revenue. 
Marketing includes the "promotion" of the product which is, in this situation, the 
space available for the cargo. The promotion can be done by advertisement in the 
shipping press and also by word of mouth from a sales force. The ocean carrier can 
perform these functions himself but it may be common to use the senice of "liner 
agents" to advertise the services, solicit cargo and process the documentation, 
among other functions. The company providing liner agentsy services may be an 
independent company or a subsidiary company of the ocean carrier. A liner agent 
subsidiary of an ocean carrier may also act as an "independent" agent for other 
liner operators, especially when the transport services are provided by a 
consortium or by a liner conference. 

Liner code. (See also 40140120 rule.) This international agreement is the United 
Nations Convention on a Code of Conduct for Liner Conferences and was 
proposed in a Convention in 1974 by UNCTAD (the United Nations Conference 
on Trade and Development) mainly to attempt to solve the differences between 
liner conferences and developing countries. Developing countries alleged that the 
provision of liner services, particularly by liner conferences, was by lines 
dominated by the developed countries and that the developing countries had no 
control over their cargoes. The complaints focused on two main issues, first that 
the closed conferences refused membership to lines of developing countries or 
gave those lines very small shares, and secondly that conference rate levels and 
rate structures disadvantaged the international trade of developing countries. 

In April 1973 the draft Code was submitted for voting at UNCTAD. There was 
wide divergence in the views of various groups of countries represented at the 
international Conference. However, the Code was approved and adopted by a 
two-thirds majority. The acceptances came mainly from the developing countries, 
communist countries and some "Western" countries, such as France, West 
Germany, Australia, Belgium and Japan. The votes against the Code came from 
traditional shipowning countries such as the United Kingdom, United States and 
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Scandinavian countries. In any event, the Code entered into force in October 
1983 after it was ratified by the required number of countries. The developing 
countries wanted a rigid set of rules, the developed countries wanted a voluntary 
arrangement. The 1974 Code may be seen as a compromise. 

The principles behind the Code cover issues such as the development of ad- 
equate liner services, a balance between users and providers of liner services, 
non-discrimination against owners and shippers and meaningful consultations 
between shippers and conferences. 

The Articles provide mainly for: 
1. National and third flag shipping lines to be allowed membership of 

conferences. 
2. The cargo shares to be 80 per cent divided equally between national 

lines and the remaining 20 per cent for third flag lines where these exist. 
This is the "Cargo sharing" or "40/40/20" provision. 

3. Loyalty contracts with shippers are allowed but these must not be too 
rigid or demanding on shippers. 

4. Tariffs, related conditions and regulations to be made available to 
shippers. 

5. Conferences should report their activities annually. 
6. Consultations should be held between conferences and shippers. 
7. The conferences to give notice of general freight rate increases (GRI) 

well in advance. After the notice is given, consultations must start with 
shippers. If there is no agreement, disputes can be referred to inter- 
national conciliation. 

Article 47 requires each contracting party to legislate to implement the Code. 
Accordingly some countries have done so, for example, in the United Kingdom, 
the appropriate Act was passed in 1982. 

The Code of Conduct may be very commendable but in general it applies only 
to trades in which liner conferences operate and only if the national lines can 
afford the capital expenses to join the conferences. In the early 1990s, if the 
concept of conferences suffers a demise, the Code may become meaningless. 

Liner conference. This is an association or organisation of ship-owning or ship- 
operating companies ("carriers") offering scheduled liner services between 
specified ports and at a fixed, common "tariff" of freight rates. The association is 
formed under the terms of an agreement, called a "rate agreement". Formally, a 
liner conference is defined in the United Nations Code of Conduct for Liner 
Conferences 1974 as: 

"A liner conference is a group of two or more vessel-operating camers which provides 
international liner services for the camage of cargo on a particular route or routes 
within specified geographical limits and which has an agreement or arrangement, 
whatever its nature, within the framework of which they operate under uniform or 
common freight rates and any other agreed conditions with respect to the provision of 
liner services." 

Conferences control prices and may limit entry to the trade by the use of "exclu- 
sion" systems such as loyalty contracts. (See Loyalty contracts.) 

The liner conference system started in the late 19th century, and now, in the 



LINER SHIPPING, CONTAINERISATION AND MULTIMODALISM 389 

Liner conference-continued 
1990s, about a hundred years later, questions are being asked about the continued 
relevance of the system. In the past, when shipowners needed to combine for the 
reasons discussed below, conferences may have been relevant. However, now 
when the world of shipping and international trade has experienced so many 
changes, large shipowners are no longer merely providers of a single mode of 
transport ("unimodal transport") and technological change-especially in the 
area of electronic data interchange (ED1)-has itself caused changes in the trans- 
port of goods, the relatively rigid nature of formal liner conferences may be 
inappropriate. 

When goods were carried on board "general cargo ships", whether under sail or 
propelled by steam machinery after the middle of the 19th century, and by diesel 
oil after about 19 12, the productivity of the transport vehicle, the ship, was very 
low. The break-bulk general cargo required many handling operations and a long 
stay in port for the vessel. Sailing ships also required to wait for a fair wind. The 
advent of steam propulsion made the liner service more viable; the shipowner did 
not have to wait for suitable weather. The earlier names given to associations of 
shipping lines included "shipping ring", "rate agreement", "liner conference" 
and "tonnage committee". What was common was that the lines shared an inter- 
est in a particular route or sets of trade routes. The lines also needed a specific, 
agreed "market share", to avoid competition between themselves. They also 
required a division of the rights to earnings on the route or routes. 

The earliest formally-documented, deep-sea, liner conference was the Calcutta 
Liners Conference, formed in 1875. The lines shared the route from one of the 
most important (to the British) ports in the British Empire to Britain. The main 
reason for the formation of this "conference" seems to have been the over- 
tonnaging and low freight rates prevailing on the U.K. to Calcutta routes. Indeed, 
in 1990, almost 100 years later, that was almost exactly the picture in the Pacific 
trades and the liner members of the "super-conferences" formed after the enact- 
ment of the U.S. Shipping Act 1984 were discussing other agreements within and 
outside the framework of the two main "rate agreements", to minimise the almost 
cut-throat competition on these routes. (See also Stabilisation agreement.) 

The role of liner conferences seemed to decline in the face of increased com- 
petition from independents or outsiders in the mid-to-late 1980s and this trend 
seemed to continue in 1990 and 1991. The operation of conferences on some 
trades was faced with serious problems. This decline can be seen in the figures 
below for some trades. These figures (from OECD "Maritime Transport 1989") 
show the approximate "market share" of conference carriers. 

Between North America and Pacific Far East ports: 

Westbound Eastbound 
1985 83% of trade 87% of trade 
1988 67% of trade 62% of trade 

Between North America and South East Asia: 

Westbound Eastbound 
1985 89% of trade 94% of trade 
1988 57% of trade 54% of trade 
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Between North America-Atlantic ports and the United Kingdom: 
Westbound Eastbound 
1985 75% of trade 74% of trade 
1988 44% of trade 56% of trade 

Between North America, North Europe and the United Kingdom: 

Westbound Eastbound 
1985 69% of trade 100% of trade 
1988 64% of trade 77% of trade 

In the 1990s the concept behind liner conferences and liner shipping no longer 
holds true. The industry seems to have moved from a liner industry to a through- 
transport industry. Liner operators now perform a different function to that 
originally performed. In overall transportation, liner shipping accounts for only a 
small part of the transport cost. There is increased demand for door-to-door 
transport whereas, in the past, liner conferences served only from port to port. 
Liner conferences no longer dominate the liner trades. 

The advantages to the users of a perfect liner conference system may be 
summarised as follows: 

(a) maintenance of regular, efficient and reliable services in good and bad 
times; 

(b) stability of rates of freight enabling exporters to enter into forward commit- 
ments without risk of fluctuations in freight rates; 

(c) equal treatment of all shippers by applying uniform rates and conditions, 
irrespective of volume of shipments, without discrimination. 

The advantages to the camers range from the avoidance of competition, which 
ensures a regular revenue for the members of the conference, to economies from 
the use of better and faster vessels to provide the services. 

However, the methods used by liner conferences sometimes calls into question 
the above ideals and introduce disadvantages for the shippers. (See Deferred 
rebate, Dual rate contract, Fighting ship and Loyalty contract.) Camers 
which are not members of a conference are also disadvantaged by being prevented 
from competing successfully by the conference tactics. There may therefore be a 
number of disadvantages or weaknesses of the liner conference system. 

One major weakness is the rigid, formal structure of conferences. This leads to a 
long period for decision-making whereas shippers in today's business world re- 
quire quick, flexible approaches. Outsiders can and do provide less rigid tariff 
structures. Most importantly, price fixing by "cartels" is not accepted by many 
shippers and shipper organisations, many of whom may have a strong enough 
lobbying power to influence governments to enact regulatory legislation. 

Shipping companies which have full voting rights in all conference matters 
enjoy the status of "full members". "Associate members" would join the con- 
ference for part of the trade covered by the conference. Now outsiders do not have 
to join the conference, but the conference may accept the existence of some 
outsiders. These are known as "tolerated outsiders". 
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In some conferences the relationship between the members is governed by a 

pooling agreement with the object of guaranteeing a certain share to each of the 
participating member lines and to prevent unlimited competition. In theory, there 
is no competition in the trade between the members of a conference; the only 
competition seems to be on the actual services offered to the customers. The 
"pooling" or sharing arrangements in a conference may have many forms. The 
carriage of all cargo can be shared or pooled as can only certain cargoes. Sailing 
rights can be shared. Revenue can also be pooled. With containerisation, 
shipowners may also agree to another form of sharing, the "slot sharing" 
arrangement where each owner agrees to make a certain number of slots or spaces 
for containers in his ships available to other carriers. 

The jargon and terminology abound in these arrangements as much as in this 
whole sector of the shipping industry. For example, another form of sharing is the 
"vessel sharing arrangement" (VSA) practised, for example, by Nedlloyd, the big 
Dutch transport operator, in the 1990s. Under the VSA the slots on board larger 
vessels are allocated to the participants in the arrangement according to an agreed 
formula. In the North Atlantic Nedlloyd has put this arrangement into practice 
very effectively. It shares slots with the United States' Sea-Land Service's 12 large 
container vessels along with the United Kingdom's P & 0 Containers vessels and, 
from January 1991, also with the French CGM's container ships. With such slot 
sharing arrangements, the carriers do not have to join formal, rigid conferences or 
"consortia" but can be as independent as the outsiders yet still offer their 
customers a good service. 

Liner routes. Liner services are provided worldwide, as are tramp services. 
However, the nature of liner services, by definition, is that a regular service is 
provided between predetermined ports. Accordingly, some major trade routes 
can be identified. These can be considered as "arterial routes" or "axial routes", 
particularly for round-the-world services, and load centres or hub ports are 
situated on these routes. Other "liner" services may be brought to the load centres 
or hub ports by feeder vessels. The main axial routes are the North Atlantic route, 
the Pacific route between the Far East and North America and the Europe to Far 
East route. (See also Liner services.) 

Liner services. These are services of carriage of goods by sea on board container 
vessels or modified general cargo vessels that the carriers or operators operate 
regularly at advertised dates between selected ports or ranges of ports at advertised 
freight rates or "tariffs". In principle, the advertised sailing dates means that the 
vessels will sail from a port, whether or not they have obtained cargo from that port. 

The liner service can be the conventional type, where the vessels are operated 
between two ranges or groups of ports at each end of the vessels' trading or service 
area, simply carrying cargo from one port to another. This service may be called 
an "end-to-end liner service". This service may require the liner operator to find 
some way of returning empty containers to the base port or the original port. This 
is a great inefficiency in the provision of liner services because some trades experi- 
ence considerable imbalance. For example, the Eastwards routes from the Far 
East routes may have more cargo than the Westbound routes. 
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Figure 4.2 

Another type of liner service is the "round-the-world liner service" in which a 
number of liner routes may be merged into a trans-global service. This type may 
be loosely called a "milk run", using the analogy of a milkman delivering a regular 
milk supply to households in a circle fi-om beginning to end. 

Figure 4.3 

Yet another service could be the "network liner service" where large deep-sea 
liner vessels travel on either a conventional, end-to-end route or a round-the- 
world route and feeder services form part of the network. This type can also be 
considered to be a "mainhaullfeeder" service. 

Figure 4.4 

A "loop liner service" could be, for example, from Hong Kong to Seattle and 
Vancouver and back to Hong Kong or from Hong Kong to Long BeachILos 
Angeles and OaklandISan Francisco and back to Hong Kong. 
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Figure 4.5 
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A further type of service is the "pendulum service" pioneered by the Dutch liner 
operator Nedlloyd in 1990 as a restructuring and reorganisation of its services. 
The entire Nedlloyd service forms a network and the pendulum service is part of 
the network. Some "hub ports" are designated and, for Nedlloyd, this was San 
Francisco. For example, in 199 1, the Nedlloyd arterial route "ASACON" has the 
following itinerary: 

Far East (FE) to United States West Coast (USWC) to West Coast Central 
America (WCCA) to USWC to FE to Mauritius to South Africa (SAf) to East 
Coast South America (ECSA) to SAf to Far East. 

The pendulum service is undoubtedly a combination of the other types and the 
"pendulum swing" seems to cover for example, the USWC to WCCA to USWC 
and also the SAf to ECSA to SAf legs. 

Another way of viewing liner services is to differentiate between "port-to-port 
services" and "through-transport" services. The former is the traditional form of 
carriage of goods by sea where one carrier carried the goods from one port to 
another port. In the latter, one carrier may carry the goods under one contract of 
carriage and the goods may be transhipped on to another vessel at an intermediate 
port under the same contract to travel to their eventual destination. Through trans- 
port can be distinguished from intermodalism or multimodalism because these 
utilise more than one form or mode of transport, whereas through transport may 
use more than one vehicle but the modes are similar. 

Load centre. This phrase is used to describe the place in an intermodal transport 
system where goods or full container loads may be brought from outlying areas or 
places, amalgamated and then shipped on board a large deep-sea container vessel. 
In the early days of liner services, before sophisticated intermodalism, liner vessels 
would call at a number of ports along the different liner routes. Cargo shipments 
were quite small. With containerisation, calls at all the ports was not cost- 
effective, not only for the liner operators and their high capital-intensive vessels, 
but also for some ports which could not afford the infrastructure for the larger 
vessels. The major ports began to develop their facilities so that the major carriers 
were attracted to those ports. Smaller vessels carried cargo between these ports 
and other, smaller, ports. The large ports themselves became load centres. One 
example would be Hong Kong, where cargo from many ports is brought by 
smaller vessels and transhipped into the large container vessels. Another example 
would be Rotterdam, where feeder vessels transport containers to and from 
distant European ports. 
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With intermodalism, the load centre does not have to be a port. It could be a 

large container yard adjoining a large railhead. Cargo is brought to the load 
centre, which is like a holding area, and then transported to a port for shipment on 
board a vessel. 

Logistics. This word originally related to military strategy and referred to the art 
of moving, lodging and supplying troops and equipment. The word has now 
become relevant to business and international trade, especially to the 
manufacture and transport of goods, and also to containerisation, particularly in 
areas related to handling, positioning, storing, transporting and maintenance of 
containers, whether they contain cargo or are empty. There is a connection 
between logistics in international trade and containerisation. 

In international trade, logistics includes decision-making about manufacturing 
processes and location of manufacturing plants. In relation to processes, the 
Japanese "Just in Time" (JIT) system reduces inventory cost and saves space for 
storage of raw materials and manufactured and processed goods. This means that 
transport of the goods will also be required when the goods are needed and not 
before. (See JIT.) The location of manufacturing plants is also part of business 
logistics. Again, taking the Japanese as an example, car manufacturers have 
relocated their processes, especially final assembly, into cheaper places, such as 
Southeast Asia, or into the consumer markets themselves. Japanese car 
manufacturers have diversified their assembly into the United States, United 
Kingdom and Australia, three large markets for Japanese vehicles. The reasons 
for this logistical move range from cost-cutting to avoiding regulatory and trade 
barriers. 

The implications of international "trade logistics" on transport of the materials 
and manufactured goods introduce concepts of "transport logistics". In the 
developed countries, transport of goods has seen developments of intermodalism 
and EDI, to name only two modem developments. In the developing countries 
these concepts of logistics are more difficult to achieve. Many developing 
countries may spend great sums of money, perhaps obtained from Western aid, 
on new ports and facilities that may raise the country's prestige and status 
amongst its neighbours, but fail to develop the infrastructure. This infrastructure 
is part of the logistics and includes matters such as documentation flow and 
procedures and better roads and rail services. The cheap labour in such countries 
does not mean that the cargo-handling and export will be efficient or swift. The 
productivity may be lower in some countries compared to others and official 
bureaucracy higher. A comparison in logistics approaches by two countries may 
assist with realising the advantages of such approaches. In India, for example, 
Government procedures and transport costs increase the costs of exports 
compared with, say, South Korea. Another example of a logistics difference is 
where West African cocoa producers lost a long-term contract with European 
chocolate manufacturers because competitors in Central America simply 
packaged and delivered the cocoa more economically and efficiently. 

Containerisation and multimodalism are very much subject to high levels of 
productivity and good container and "transport logistics" can help to achieve 
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such levels. Good understanding and implementation of transport management 
and physical distribution management is also part of transport logistics. 

Loyalty contract. (See also Deferred rebate, Dual rate contract and General 
cargo contract.) This is a contract by which a camer or a conference offers a 
shipper a lower than normal advertised freight rate if the shipper undertakes to 
use the camer's or conference's services exclusively. The purpose of such con- 
tracts is to induce or encourage shippers to retain their use of the carrier's or 
conference's services over a long period. Liner conferences used this method in 
the very early days of their existence for the main purpose of defending their 
member lines' interests against outsiders' competition. This can be seen as a third 
objective of liner conferences, the other two being freight rate stability and 
rationalisation of sailings. 

Under the U.S. Shipping Act 1984 a common camer is not permitted to use a 
loyalty contract, except in conformity with the antitrust laws. Under the Act, a 
loyalty contract is a contract by which the shipper obtains lower rates by commit- 
ting all or a fixed portion of his cargo to a specific carrier or conference. It does not 
include "service contracts" (which see, below) or a contract based simply upon an 
agreed volume being shipped over an agreed period of time. "Loyalty contracts" 
are generally of two types, the "deferred rebate'' variety where the shipper obtains 
his discount after a period of loyal custom, or a "dual rate" contract where the 
shipper obtains an immediate reduced freight rate or tariff but can be required to 
pay damages for breach of contract to the carrier if he uses another carrier. The 
former is prohibited under the U.S. Shipping Act 1984 while the latter is more 
commonly used. 

While the United States may frown on loyalty contracts as being against the 
antitrust laws for restraint of trade and anti-competitive, the courts do not seem to 
have any trouble with accepting loyalty contracts. In an early case, Mogul 
Steamship Co. v. McGregor, 1892, the English House of Lords decided that such 
agreements were not a conspiracy to restrain trade. 

MEES (Middle East Emergency Surcharge). After 2 August 1990 when Iraq 
invaded Kuwait, and after the commencement of the Persian Gulf "war" against 
Iraq's invasion, the situation in the Middle East became very dangerous for liner 
vessels (and other ships). In addition to the increases in fuel prices caused by the 
steep increases in the price of crude oil (these did reduce later; see also BAF) 
there was also a steep increase in the costs of insurance of ships and cargoes 
moving into or out of or through the Middle East. 

The shipowners also had to lift additional bunker fuel to avoid having to deviate 
to dangerous intermediate ports for bunkers thus reducing cargo capacity, and 
had to increase the ships' speed to reduce exposure of the vessels in the war risk 
zones and to make up the advertised schedules. Additional crew costs were also 
incurred (the "war risk allowance" paid to crew members). All these increased the 
costs to shipowners and they had to recover the increases to show a reasonable 
profit. Accordingly, some liner conferences imposed a surcharge allegedly based 
mainly on the increased operations costs. 

The MEES was charged on a set price in U.S. dollars per shipping unit. It also 
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MEES-continued 
depended on the trade route of the liner conference. For example, in February 
199 1, the MEES charged by the Hong Kong-Europe Freight Conference for full 
container loads ("FCL"), on the Far East to Europe and West Mediterranean 
route, was US8200 per TEU (twenty-foot equivalent unit), that is, per container 
length of twenty feet, and US8400 per FEU (forty-foot equivalent unit). For less 
than container loads ("LCL"), it was US88 per revenue ton, that is based either 
on weight (per 1,000 kilogrammes) or measurement (per 1 cubic metre), on a 
"W/M" basis, whichever gave a higher revenue to the carrier. On the North Africa 
and East Mediterranean routes, the MEES was US8300, US8600 and 
US81 2, respectively, indicating that these may have been more dangerous and 
therefore more expensive routes. 

When Iraq was forced to leave Kuwait by 1 March 199 1, the sudden reduction 
in additional war risk insurance premiums for vessels caused the Hong Kong- 
Europe Freight Conference to reduce the MEES even further, to US8170 per 
TEU and US8340 per FEU or, for LCL cargo, US87 per W/M or Revenue 
ton. 

Microbridge. (See also Mini Land Bridge.) Where the MLB intermodal 
movements of cargo are from port to port across a continent, such as North 
America, this phrase refers to cargo from and to inland points, which are not ports, 
moved overland by rail via United States West Coast ports to and from Far East 
ports. Cargo moves on a combined transport bill of lading. Land transport and 
terminal charges are included in the through freight rate. MLB and Microbridge 
systems in intermodalism allow carriers to offer very competitive through freight 
rates which combine inland export rates plus ocean freight rates to named ports. 
At the shippers' choice other rates may be used for other modes of transport. For 
example, the shipper may choose to ship from or to a place that is not on the 
carrier's Microbridge route, i.e., the place is not at the carrier's terminal. In this 
case, terminal charges to and from the pier, Container Yard or Container Freight 
Station charges are for the shipper's account. 

Mini Land Bridge (MLB). This term is used when the movement of cargo in 
containers is on an intermodal basis and the cargo is taken in charge by the carrier 
at a point inland andor delivered to an inland point. The term is particularly 
applicable to the United States where intermodalism is very common. It applies to 
containerised cargo originating or destined for the U.S. Gulf or U.S. Atlantic 
Coast ports moved overland by rail via U.S. West Coast ports to and from the Far 
East. Cargo is moved on a combined transport bill of lading. Land transport and 
terminal costs are usually included in the through rate. 

MTO. Multimodal Transport Operator. 

Multimodal transport contract. This is defined in the Multimodal Convention 
1980 as: 

"a contract whereby a multimodal transport operator undertakes, against payment of 
freight, to perform, or to procure the performance of international multimodal 
transport." 
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Multimodal transport document (MTD). This is also defined in the above 
Convention as: 

"a document which evidences a multimodal transport contract, the taking in charge 
of the goods by the multimodal transport operator, and an undertaking by him to 
deliver the goods in accordance with the terms of that contract." 

Multimodal transport operator (MTO). This person is: 

"any person who on his own behalf or through another person acting on his behalf 
concludes a multimodal transport contract and who acts as a principal, not as an agent 
or on behalf of the consignor or of the carriers participating in the multimodal 
transport operations, and who assumes liability for the performance of the contract." 

Multimodalism. This can also be called "Combined Transport" and also 
"1ntermoda1ism". The word "Multimodal" is more related to International 
Multimodal Transport which is defined in the Multimodal Convention 1980 as: 

". . . the camage of goods by at least two different modes of transport on the basis of a 
multimodal transport contract from a place in one country at which the goods are 
taken in charge by the multimodal transport operator to a place designated for 
delivery situated in a different country. The operations of pick-up and delivery of 
goods carried out in the performance of a unimodal transport contract, as defined in 
such contract, shall not be considered as international multimodal transport." 

(See Multimodal Convention 1980.) 
When the Multimodal Convention comes into force, perhaps the concepts 

contained in the phrases "combined transport" and "intermodalism" will be 
integrated into "multimodalism". 

Multimodal Convention 1980. With the introduction of containerisation and 
through transport operations in the 1960s one serious drawback was that the cargo 
interest had to discover which party was the "carrier". The carrier would have 
obligations and liabilities to the cargo owner under the contract of carriage. The 
carriers were all performing their roles under different, unimodal contracts of 
carriage, even if a "through transport bill of lading" was issued by the original 
ocean carrier. The problems were increased when it could not be decided at first 
sight where loss or damage to goods occurred and which of the modal operators or 
non-carrying intermediaries was liable. Non-carrying intermediaries could be 
freight forwarders and terminal operators who may have had custody of the goods 
before unimodal carriage, perhaps, first by road carriers, then by rail carriers and 
by ocean carriers, before a reversal of the carrying modes or responsibilities 
related to the documentation of the goods. 

Goods, especially containerised goods, came into the possession and custody of 
different parties before and during transport. The modes of transport were 
governed by different liability regimes. In the early days of containerisation, the 
International Chamber of Commerce (ICC) devised its own rules for Combined 
Transport but these still required an application of liability regimes for the differ- 
ent modes of transport and a use of the ICC Combined Transport Document. For 
ocean transport, the Hague Rules or Hague-Visby Rules applied. The Hamburg 
Rules will govern uniform liability aspects of ocean carriage when these come into 
force. For road transport, the CMR Convention liability rules apply as do those 
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Multimodal Convention 1980--continued 
in the CIM Convention for carriage by rail. For air cargo transport, the Warsaw 
Convention 1929 liability provisions apply. This system of liability is called 
"network liability". It is provided for in the ICC Rules for Combined Transport 
over the network of transport. However, there seems to be a general lack of 
uniformity. 

In 1980, an international agreement was adopted at the United Nations Con- 
ference on Trade and Development (UNCTAD): the "United Nations Conven- 
tion on International Multimodal Transport of Goods". The common name by 
which this important agreement is known is "Multimodal Convention 1980". 
This Convention establishes a regime of carriers' obligations and liabilities similar 
to those contained in the "Hamburg Rules". These Rules are central and fun- 
damental to the Multimodal Convention. As these Rules are slowly gaining 
acceptance, despite opposition from shipowners' interests, there may be a possi- 
bility that when they are in force internationally, the Multimodal Convention 
1980 will also be accepted when traders and cargo countries realise the advantages 
to international business and trade. The Convention requires 30 contracting 
states for its entry into force. (See Hamburg Rules in Chapter 3. The number of 
contracting states is slowly increasing and these Rules enter into force in Novem- 
ber 1992. This may cause some states to reassess their stand concerning ratifi- 
cation of the Hamburg Rules and also the M T  Convention. There is still opposi- 
tion to both the Hamburg Rules and the M T  Convention from countries in which 
shipowners are a strong force.) 

At the end of 1990, the Multimodal Convention was ratified only by Chile, 
Mexico, Senegal, Malawi and Rwanda. Mexico went further and implemented 
the terms of the Convention in July 1989 which means that for carriage to or from 
Mexico, the local Mexican courts will be able to apply the terms. The liability of 
carriers is still limited but the limits are higher than either the Hague Rules, 
Hague-Visby Rules, Hamburg Rules or the U.S. Carriage of Goods by Sea Act 
1936. This is one reason why the carriers, especially the shipowner interests, resist 
the implementation of the Convention. 

NVOC (Non-vessel-owning carrier or non-vessel-operating carrier). This 
may be a freight forwarder or other form of contracting "carrier" who undertakes 
to provide carriage of goods but either does not own vessels or, even if this is a 
vessel owner, space may be used on board vessels belonging to other owners. 

NVOCC (Non-vessel-operating common carrier). This was the original ex- 
pression given to carriers who enter into contracts to carry goods but who did not 
operate or own the vessels in which the carriage was provided. A "common 
carrier" has little protection under the law, being allowed only some very limited 
exceptions to liability for loss or damage to the goods. Most, if not all, transport 
operators carry goods under terms and conditions of a contract which may permit 
more favourable limitations or exceptions to liability. It would therefore be more 
appropriate to call these "non-vessel-operating carriers". However, in the United 
States the NVOCC may be more commonly used and is defined in the U.S. 
Shipping Act 1984 as: 
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". . . a common carrier that does not operate the vessels by which the ocean transpor- 
tation is provided and is a shipper in its relationship with an ocean common carrier." 

It seems that in the U.S., carriers are "common carriers" whether they provide 
carriage of goods by ocean or not. These carriers still use contracts with protective 
clauses which, under the English common law, seems to take them outside the 
concept of "common carriers" with strict liability. This makes them "private 
carriers". It should be stated here, however, that even if a carrier provides carriage 
of goods under a favourable contract, he may lose the protection of the clauses 
excepting or limiting liability if he breaches the contract very seriously. In this 
situation the private carrier may assume the characteristics of a common carrier 
with strict liability. In the U.S. Shipping Act 1984, the "common carrier" and 
"ocean common carrier" are defined as: 

"'common carrier' means a person holding itself out to the general public to provide 
transportation by water of passengers or cargo between the United States and a 
foreign country for compensation that: 

(A) assumes responsibility for the transportation from the port or point of re- 
ceipt to the port or point of destination, and 

(B) utilises, for all or pan of that transportation, a vessel operating on the high 
seas or the Great Lakes between a port in the United States and a port in a 
foreign country. 

'ocean common carrier' means a vessel-operating common carrier; but the term does 
not include one engaged in ocean transportation by ferry boat or ocean tramp." 

In the definition of the ocean common carrier, the exclusion of the "tramp" 
vessel seems to imply that such services can only be liner services. This is, indeed, 
the most common usage of the phrases NVOC and NVOCC. 

If goods are being transported using the services of a freight forwarder who 
consolidates the goods sent to him for transport into "groupage" shipments, and 
then enters into a contract for the carriage of goods with a vessel-operating carrier, 
the forwarder may be a NVOCC in his relationship with the exporters or shippers, 
and a shipper himself relative to the ocean carrier. When a large freight forwarder 
provides multimodal transport he can also be a NVOCC because he is the "princi- 
pal" in the performance of the contract of carriage of goods although he uses the 
services of sub-contracted carriers. 

Open conferences. This is a group of liner operators that establishes freight rates 
and other conditions but which does not restrict new members joining the group. 
Such a relationship may tend to reduce the cargo shares of the existing members 
when a new operator applies to join. Too many members may lead to overcapacity 
and reduced freight rates. Open conferences feature specially in the United States 
trades where closed conferences are considered to breaches of the antitrust laws, 
because of their restraints on trading. (See also Antitrust, Closed conferen- 
ce and Liner conference.) 

Outsiders. These are carriers who operate liner services in trades where a liner 
conference is operating but who operate outside the conference system. They can 
provide severe competition to the conference members but in some trades, the 
volume of traffic may be such that the conference may not attempt to restrain the 
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Outsiders-continued 
outsiders from offering services. In this situation the latter are called "tolerated 
outsiders". Outsiders are also sometimes called "independents". In the early 
1990s, the rigid liner conference system seemed to be waning and many carrier- 
members were leaving conferences to become outsiders and operate 
independently. This assured them their own identity and they could compete and 
market their services with better chances of success. 

Partly cellular container vessel. These are vessels which are designed to carry 
part of the full cargo in fixed cell guides. 

Rate agreements. See Liner conference. 

Rate book. (See also Tariff.) This is published, usually by liner conferences, and 
contains the freight rates and surcharges and other costs to the shipper. In the rate 
book, the conference may first set out the general conditions which apply to 
carriage and the freight rates to be charged. Then follows a commodity index 
which may give each commodity which is expected to be shipped a commodity 
identification number (which may assist with EDP and the basis of freight (that is, 
whether the commodity will be generally charged on the basis of weight (W) of 
1,000 kilogrammes or measurement (M) of 1 cubic metre or the W/M system if 
either basis gives a higher rate). An example is given of entries in the commodity 
index: 

Commodity Index 
Commodity No. Commodity 
115 Baby Push Cans 
217 Cement 
225 Chinaware 

Porcelainware 
465 Marble slabs 
790 Tyres and Tubes 

(All kinds) 

Commodity Index 
Basis Index No. 
M 7 
W 1 
M 5 
W 10 
W/M 4 
M/W 3 

and so on. 
Each commodity is then classified into classes between 10 and 20 in number by 
"index numbers" or "class numbers". In the "Rates Section" which follows the 
Index, the class rates are given against the index numbers. For example, the rates 
section of a rate book of a conference could contain the following information: 

Rates Indices-Amounts are in U.S. dollars 

(A) Contract shippers 

Index Number 1 2 3 4 5 6 7 

Ocean Freight: 
LCL 61.00 64.80 68.60 72.40 79.10 83.80 86.70 
FCL 59.60 63.40 67.20 71.00 77.70 82.40 85.30 
LCL (all in) 71.86 75.66 and so on 
FCL (all in) 70.46 74.26 78.06 and so on 
( includes bunker and currency surcharge) 
(B) Non-contract shippers: Add 10 per cent to the appropriate ocean freight rate in (A) to arrive at the 
basic freight rate. T o  obtain the corresponding non-contract all-in rate, add the CAF and BAF as 
indicated below. 
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Rate book-continued 
The rate book may also have a separate section dealing with freight rates for the 

full boxes of commodities (the "box/commodity tariff"). For example, for com- 
modity number 115, Baby Push Carts, the rate classification was US896.16 per 
cubic metre ("Revenue ton" or "R/T7') on a measurement basis. If a TEU can 
carry about 27 cubic metres (with broken stowage) a simple calculation will show 
that the freight rate at FCL all-in rates would be about US$2,600. However, the 
box/commodity rate for the same commodity, with the CAF and BAF could be 
$2,200, a considerable saving. This would mean that the shipper (or the freight 
forwarder) does the packing of the container in his own premises and delivers the 
loaded container to the ocean camer. 

The rate book may also contain rates for "Specials" such as yachts, boats and 
sailing craft, motor vehicles, livestock or other commodities. In some liner con- 
ferences, the tariff or rate book can be very large and complicated and this is being 
addressed by some conferences and rate agreements to provide a better service for 
the shippers. 

Revenue ton (R/T). This is the measurement unit for cargo carried by liner 
operators or liner conferences. It determines the freight rate paid for camage and 
also may determine the value of the surcharges, such as the BAF or CAF. The 
tariff is charged based either on the weight or volume of the cargo and the revenue 
ton depends on the "WIM" system, that is, the weight or measurement of the 
cargo. The revenue ton used to be based on one too of 2,240 pounds or 40 cubic 
feet and still is in some trades, but in modem days the metric units are used, so that 
one R/T is 1,000 kilogrammes (= 1 metric ton or "tonne") or 1 cubic metre, 
whichever give the higher revenue to the camer. The carrier usually retains the 
discretion to determine which measurement unit to use. 

Reefer container. (See also Container types.) This is one category of container 
that is thermally insulated and can carry deep frozen goods or goods that must be 
maintained at a constant temperature. This is done by means of refrigerating 
equipment either fixed internally or externally to the box or fitted as removable 
machinery. The refrigeration can be carried out by the equipment having its own, 
self-contained power source or the machinery can be powered by electricity from 
the vessel through special reefer container plugs and sockets. Reefer containers 
can generally be kept at temperatures from - 30 degrees C throughout transport. 
They would be used when shipping frozen fish and other marine products, meat 
and perishable products such as cheeses, fresh fruit and vegetables which require 
to be chilled and well ventilated during ocean transport and also in a Container 
Yard (CY). Reefers are also widely used for the transport of medicines and 
electronic components which must also be maintained at a constant temperature. 

RolRo vessels. (Roll on/Roll off.) These are ferries and cargo vessels designed 
to carry cargoes of wheeled units. 

Round-the-world service. See Liner services. 

Service contract. See General cargo contract. 



402 L I N E R  S H I P P I N G ,  CONTAINERISATION AND M U L T I M O D A L I S M  

Shipper. In the U.S. Shipping Act 1984 the "shipper" was defined as: "an owner 
or person for whose account the ocean transportation is provided or the person to 
whom delivery is to be made." In recent years a variety of entities emerged as 
intermediaries between the shipper of the goods and the provider of the transport 
services, in this case taken to be the ocean carrier. These include NVOCCs, freight 
forwarders, shippers' associations, transportation brokers and export trading 
companies. Such intermediaries were reselling transportation to customers and it 
became difficult for the ocean carrier to determine who was actually the "shipper". 
Accordingly, in 1990, the United States Government changed the definition to: 

"'Shipper' means the person who is legally responsible to pay *e ocean common 
carrier for the transportation. Depending on the transportation arrangement, the 
term may include the owner of the cargo, a consignor, a consignee, or a tariffed 
non-vessel-operating common carrier (NVOCC). The term does not include an 
agent of the shipper, an ocean freight forwarder, a broker or a person acting as a 
NVOCC without a tariff on file with the Commission." 

It was intended that the redefinition would include only the person who is legally 
responsible for the payment of the ocean transport charges. This was also in- 
tended to limit the scope of those who could act as "shippers" using the services of 
the carrier. Under the U.S. Shipping Act 1984, all carriers are required to file their 
tariff with the Federal Maritime Commission (FMC), and if NVOCCs are to act 
as "carriers" as far as their clients are concerned but as "shippers" as far as the 
ocean carriers are concerned, they must also file their tariff. 

In short, the shipper is the person who places his cargo in the care of the carrier 
and pays for the service. 

Shippers' associations. (See also Shippers' councils.) This is a group of ship- 
pers that consolidates or distributes freight on a non-profit basis for the members 
of the group in order to secure volume rates or service contracts (U.S. Shipping 
Act 1984). 

Many shippers' associations came into being as a result of the above Act which 
recognises that such associations can negotiate volume rates and service contracts 
with carriers on behalf of their members. Many conferences and other carriers may 
give favourable terms to shippers who enter into service contracts because of the 
volume of shipments. If many small shippers are able to join a shippers' association 
that can enter into such service contracts with a conference, each will be benefited. It 
was intended by the law that the establishment of shippers' associations would give 
the smaller shippers increased, collective bargaining power. 

Their combination into negotiating groups does not seem to breach the U.S. 
antitrust provisions. This may result in shippers' associations, whether in the 
United States or abroad, compelling conferences to negotiate under pain of 
penalties under the Act for refusal to negotiate. 

The forerunner to the shippers' associations was the council, which would 
represent its members but could not carry out contracting on behalf of the 
members. Some shippers' councils were converted into associations. These would 
continue to represent the members in any negotiation with carriers and their 
agents and governmental bodies, but would also be able to enter into service 
contracts or rate agreements with camers on behalf of the members. The associ- 
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ations can usually obtain privileges, rights or concessions with carriers and 
government bodies. The associations also generally provide their members with 
all information of importance or concern to the members. This means that if the 
shippers' association was to negotiate service contracts with conference carriers, 
they would be cargo "consolidators" and shippers as far as the conference 
members were concerned. 

Under the U.S. law, it is prohibited for a carrier or a conference to refuse to 
negotiate with a shippers' association. 

In 1989, it was discovered that persons who were not actual shippers were 
joining shippers' associations and entering into service contracts with conference 
carriers. In 1990, the law was amended to ensure that membership of shippers' 
associations was limited to newly defined "shippers". If shippers' associations act 
as NVOCCs or freight forwarders, they are subject to the regulations of the FMC 
for filing tariffs and obtaining licences. 

Shippers' councils. (See also Shippers' associations.) When liner 
conferences were formed they represented the ocean carriers and whether or not 
they exercised monopoly power, they still presented a negotiating group that had 
strong bargaining power. If individual shippers require carriage of goods and if 
they are restricted to using the services of liner operators who are members of a 
conference, the imbalance in bargaining power can lead to unfair contractual 
terms and conditions. Individual shippers are constrained in their capacity to 
enter into contracts which give them some benefits. For shippers to have some 
influence on the carriage of goods by sea, they must group in such a way as to be 
able to define their requirements and make these requirements known to the 
carriers meaningfully. Joint action with other shippers combines negotiating 
strength and consultative status when conferences and other carriers attempt to 
increase the freight rates. Combination also allows shippers to deal with 
government policy, regulations, industrial relations, and other non-commercial 
matters with which individual shippers may experience difficulties. 

There are shippers' councils in many countries. The national shippers' councils 
also amalgamate into regional councils. For example, the various European 
councils have combined into the "European Shippers' Council", a very powerful 
body that has had great influence not only on conference activities but perhaps 
also on national and international policy making. The operation of shippers' 
councils depends on the government system under which they exist. In a shipping 
system in which government intervention and regulation is low, shippers can 
combine effectively to balance the bargaining strength of conferences and other 
groups of carriers. In socialist countries and other countries in which severe 
government regulations and intervention exists, there may be little advantage in 
having shippers' councils. 

The shippers' council represents the shippers, the users of a service of carriage of 
goods, whether by sea or air or road or rail. The main objectives of a good 
shippers' council are to obtain fair freight rates and adequate shipping services for 
its members. The objectives of a shippers' council influence its activities, which 
include: 
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(a) The monitoring of freight rates and surcharges of carriers and conferences 

and the raising of objection, if such is warranted, against unfair increases; 
(b) Educating, through publications, training courses, seminars, workshops 

and conferences, the staff of the member community about the business of 
shipping and the objectives of the shippers' council; 

(c) Publicising its activities widely through press releases, press conferences 
and media contact and thus presenting the shippers' viewpoint to the 
general public who form the consumer base who will eventually have to pay 
for any unjustified freight rate increases by carriers; 

(d) Sharing views with governments and port authorities in order to obtain the 
best advantages for its members in the various regulatory environments; 

(e) Co-operating with other shippers' councils to ensure that if their concerns 
are not fully addressed at national level, they may be able to enhance the 
treatment given to shippers at an international level because of the 
additional bargaining strength. 

Shipowners and other carriers quickly exploit any weaknesses in approaches by 
shippers and if a shippers' council is not truly representative of the main shipper 
base in a country or in a region, the conference and other carriers seize any 
evidence to reduce the strength of the council. Therefore a shippers' council must 
be truly representative of its members. It should also be capable of conducting 
negotiations and consultations quickly, logically and efficiently in order to suc- 
ceed in its objectives. 

The United Nations Code of Conduct for Liner Conferences (see Liner 
code) gives shippers some rights, but since 1983 (when the Code entered 
into force) these rights may no longer be adequate. In the Preamble of the 
Code it is stated that conferences should hold meaningful consultations with 
shippers' organisations, shippers' representatives and shippers on matters of 
common interest. The "shippers' organisation" as defined is what is now 
called a "shippers' council". The Code seems to assume that in each country 
which is party to the Code there is a shippers' council. If the Code were to be 
meaningful in the modern world, and it may not be with the developments 
that have taken place, especially the apparent waning of the concept of liner 
conferences, it would seem that a country without a shippers' council would 
be unable to apply the Code. 

A shippers' council's activities are quite different from those of a shippers' 
association, although the former may be converted into the latter or exist along- 
side it. 

Stabilisation agreements. In the liner trades the shipowners and other carriers 
which offer the liner services formed into liner conferences to stabilise the freight 
rates for good over specific routes. (See Liner conference.) This can be con- 
sidered as an early form of rate stabilisation. However, in the 1990s liner con- 
ferences are no longer the dominant carriers and on some routes the system of 
liner conferences may even be breaking down. Outsiders may come into the trade 
and members of the liner conferences may decide to leave the conference 
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and operate as independents, thus competing directly with the outsiders and also 
with other conference members, by soliciting more cargo with cartel-free, lower 
rates. 

Therefore, in certain trades, over-capacity and over-tonnaging tend to intro- 
duce severe competition which generally results in a "rate-cutting war". In the 
Pacific trades, for example, in the mid-1 980s, owing to the widespread shipping 
recession, over-capacity and resultant rate wars seemed to be posing serious 
problems to the revenue of liner operators. By 1989, non-conference and con- 
ference members agreed to the "Transpacific stabilisation agreement" (TSA) 
and, for a time, this seemed to cool the rate war. The parties originally agreed to 
limit existing container capacity, especially Eastbound from the Far East to North 
America, rather than to set freight rates. 

However, by 199 1 over-capacity continued to rise with the introduction of new 
container ships and another rate-cutting war was feared. The over-capacity in the 
Pacific trades was about 30 per cent in early 1991, compared with about 15 per 
cent in 1989. 

In January 199 1 the members of the TSA were: 
American President Lines (United States). 
Evergreen Line (Taiwan). 
Hanjin Shipping Company (South Korea). 
Hyundai Merchant Marine (Korea). 
Kawasaki Kisen Kaisha (Japan). 
Maersk Line (Denmark). 
Mitsui OSK Line (Japan). 
Neptune Orient Line (Singapore). 
Orient Overseas Container Line (Hong Kong). 
Sea-Land Service (United States). 
Yangming Marine Transport Corporation (Taiwan). 

The main fear in 199 1 was that despite membership of the TSA, some of the 
larger carriers would attempt to squeeze the smaller firms by discounting prices 
and creating a market where only the giant companies could survive. The reces- 
sion in the United States and higher fuel costs, caused by the Persian Gulf war 
after the Iraqi invasion of Kuwait in August 1990, caused serious problems for the 
smaller Asian carriers. 

The TSA or similar agreements can be seen as an alternative successor to the 
rigid liner conference system which cannot absorb the competition from aggress- 
ive lines which offer the same, if not better, services as those offered by conferen- 
ces. In 1990/1991, there were three major conferences serving the Pacific, the 
Transpacific Westbound Rate Agreement (TWRA), the "8600 Talking Agree- 
ment" for Eastbound shipments from Japan, and the Asia-North America 
Eastbound Rate Agreement (ANERA) for other Eastbound shipments from Asia. 

Surcharges. These are charges which are additional to the base freight rate in a 
liner operator's or conference tariff. The purpose behind surcharges is that they 
are to compensate lines for additional costs incurred or loss of revenue arising 
from particular circumstances. Surcharges are subject to change and, in some 



406 L I N E R  S H I P P I N G ,  CONTAINERISATION AND MULTIMODALISM 
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circumstances, the notice of new surcharges given by the carrier to the shippers 
may be very short. 

Common surcharges include: Additional port charges, BAF, CAF, DDC, 
MEES (which see elsewhere in this chapter). Other additional charges are for: 

"Change of destination" (COD) where the carrier may be requested to change 
the destination of conventional, non-containerised cargo after the goods are 
shipped. An additional charge is made payable on the actual quantity concerned, 
depending on the cost of shifting and/or landing the cargo andlor reshipping it. 
For cargo carried in containers a change of destination is usually agreed to by the 
carrier only in the case of a full container load (FCL) delivery at the destination. 
The destination of a LCL shipment may not be changed. 

"Container detention charges" may be imposed by conferences or liner 
operators for time beyond the allowed free time. Free time for containers is 
usually three days. This charge would apply in a loading port, for example, where 
a container was removed by the shipper or freight forwarder/consolidator from the 
carrier's container yard (CY) (that is, his terminal) for stuffing or loading. At the 
discharging port, the container may be removed from the carrier's terminal for 
stripping or unloading or "devaming". Again, the free time is usually three days 
and detention charges may be imposed for time beyond the free time. A "Con- 
tainer freight station (CFS) receiving charge" may be imposed in countries where 
labour costs are high. 

A "congestion surcharge" may be imposed when certain ports of shipment 
and/or destination experience shipping traffic congestion which can cause the 
carrier to suffer delays because the value of the vessel's time is considerable. 
Generally, conferences impose port congestion surcharges when the conference 
services ports in developing countries where delays are experienced. For example, 
in 1990 there was severe congestion in Klong Toey, the container port of Bangkok, 
Thailand. This resulted in ANERA's (which see) planning to impose a congestion 
surcharge on outward cargo. However, the port authority improved the facilities 
by developing off-dock container yards (CY) and container receiving centres, thus 
improving logistics and cargo-handling efficiency for the carriers. ANERA did not 
impose the surcharge. (See also Logistics.) However, another form of congestion 
surcharge was planned, a CY surcharge, to cover increased operating costs for 
transporting containers from distant CYs to the ship's side. The distance from the 
wharf area caused ANERA members to experience additional costs for handling 
the containers and for documentation and liability insurance. However, after a 
detailed study ANERA did not impose the surcharge because it was feared that a 
CY surcharge would simply divert the containers back to Klong Toey, thus again 
causing delays in loading the containers on board the vessels. 

"War risk surcharges" or "Extra Risk Insurance surcharge" may be imposed 
either when areas are expected to offer war risks to the carrier's vessels or when the 
insurance premiums rise. 

Yet other surcharges can be for: haulage recovery (where the container has to be 
brought back after stripping or devanning), CFS service charges (where LCL 
cargo is handled in a container freight station), terminal handling charges, heavy 
lift or long length surcharges, bulky cargo additionals and container cleaning fees, 
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Surcharges-continued 
service additionals (where the camer cames out extra services for the shipper or 
cargo receiver, e.g., storage of goods or Customs clearance or insurance). 

In 1990 and early 1991, the invasion of Kuwait by Iraq and the eventual 
short-lived war against Iraq brought about a number of newly named surcharges, 
each liner conference (or "rate agreement") or liner operator seemingly invented 
a new acronym. The events also caused the surcharges to fluctuate rapidly, gen- 
erally being reduced by the conferences and operators when sufficient opposition 
came from shippers' councils. For example, at the end of February 199 1, member 
lines of the U.S. West CoastIMiddle East Rate Agreement announced that a 
reduction in fuel costs meant the Fuel Adjustment Factor (FAF) would reduce. 
However, to cover "contingencies" the WCME forward filed a high FAF, to take 
effect from 1 April 199 1, with the U.S. Federal Maritime Commission, but which 
was reducible within a day's notice before implementation. 

Such fluctuations are obviously of some disadvantage to shippers who cannot 
forward plan the costs of the transport of their goods. 

Other new terminology was: "V1OS"-Vessel insurance and operations 
surcharge and "1FP"-Interim fuel participation factor. 

(See also MEES.) 

Tariff. This is the list of freight rates, surcharges and other charges and terms and 
conditions of carriage of goods. It can also be called the "rate book" and is 
generally published by a liner conference or even by independent liner operators. 
(See also Liner freight rates.) 

TEU (Twenty-foot equivalent unit). This is the space that would be occupied 
by a container having the international I S 0  standard external dimensions, one of 
which, the length, is 20 feet or 2.4 metres. (See also Container sizes and IS0 
standards .) 

Through transportation. (See also Intermodalism and Multimodalism.) 
This means continuous transportation between origin and destination for which a 
through rate is assessed and which is offered or performed by one or more camers. 
The terminology in this form of transport is developing. It is not yet certain 
whether the phrases "Combined transport", "intermodalism", "multi- 
modalism" and "through transport" are synonymous. It is equally unclear 
whether the leading characters of such a transport service are the traditional 
shipowners or other operators of traffic and physical distribution management. 
Various companies are diversifymg into different business areas, e.g., the U.S. 
American President Lines was early into offering to operate double stack trains in 
1984, the large railway company CSX is now merged with the U.S. shipping 
company Sea-Land Services and, in Europe, the large, Dutch Nedlloyd Lines is 
preparing in 1990 and 199 1, for the vast potential that through transportation will 
bring in the "Single European Market" (SEM) in 199211993. 

TOFC (Trailer on  H a t  Car). This form of transport is related to intermodal 
transport in which a trailer with cargo in it or on it would have been transported 
from a point to a railhead and then raised off the "tractor" or road vehicle which 
brought it over the road system to be loaded on to a flat rail-car for the remainder 
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of the journey by rail. The deregulation of the railways in the United States in 
1980 was extended to the intermodal TOFC transport in March 198 1 and this is 
one method of transporting goods which are not containerisable. 

TSA (Transpacific Stabilisation Agreement). See Stabilisation agreement. 

TWRA (Transpacific West-bound Rate Agreement). See Liner 
conference. 

Unitisation. To "unitise" cargo is to combine different goods or even different 
elements of the same goods, into one "group" or "unity' of a regular size. The idea 
of unitisation is not new. Even breakbulk cargo was unitised. For example, if a 
carton contained a number of tins of paint, the carton was a unit. The carton 
could then be one of many similar cartons loaded on board a general cargo vessel. 
The purpose of unitisation was to facilitate handling of the tins of paint, to 
improve the rate of loading and discharging the cargo of paint and to simplify 
stowage and storage. The individual cartons could be strapped together or placed 
in a sling or on a pallet and covered with "shrink wrap plastic" so as to facilitate the 
mechanical handling of this "unit load". (A pallet is a wooden or metal platform 
usually having plan dimensions of 1.2 x lm, and composed of two "decks" 
separated by "bearers". This permits the handling by fork-lifts and pallet trucks 
and special pallet slings.) 

The modem application of the word is more relevant when the cartons are 
placed in a container or on a pallet. Therefore it is more appropriate to 
manufactured or processed goods which may have been considered as "break 
bulk" cargo in the past. However, the phrase can also apply to bulk cargo where a 
quantity of bulk cargo may be loaded into a barge and the barge is then loaded on 
board a barge carrier, such as a LASH-vessel, where the mode of transport is 
"lighter aboard ship". In fact, bulk cargo can also be unitised in containers. 

Unitisation may be expensive, but when the advantages are considered the 
expense may be justified. 

The advantages may be viewed from the side of the transport system operator, 
the transport system user and in general. For example, the ease and speed of 
handling, thus reducing labour costs, the improvement in using the stowage space 
on board the vessel, the potential in providing a ccdoor-to-door" service, and so 
on, may assist in increasing profit margins and reducing liability. For the system 
user (that is, the shipper or consignee), unitisation permits the use of a single 
carrier, reduces transit time, reduces pilferage and damage and thus reduces the 
costs of cargo insurance and improves storage in warehouses and also inventory 
control, among other advantages which must be present. In general, unitisation 
permits a more simplified system of transport and a better use of resources, both 
capital and labour. 

U.S. Shipping Act 1984. (See also Antitrust laws.) In the United States in the 
late 19th century much legislation was passed to prevent the restraint of trade and 
to ensure "free competition". This formed the basis of antitrust legislation. The 
objective of the legislation was to prevent the domination of transport by ocean 
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U.S. Shipping Act 1984--continued 
carriers and also the concentration of power and resources, for example, by the 
large railways and large mining companies. 

The result was that all conference agreements became illegal and unenforceable 
by courts. However, if liner operators, who had combined into conferences, did 
not service the U.S., the shipper base there would be disadvantaged. In the early 
20th century a careful and detailed analysis was carried out and the conclusion 
was reached that the conference was necessary to insure stable freight rates, 
sufficient sailing schedules and to maintain similar freight rates in both Europe 
and the U.S. The result of the enquiry was the Shipping Act 1916. 

The Act allowed the use of conferences, but under strict conditions, e.g., closed 
conferences were not permitted. The Federal Maritime Commission or FMC was 
established as a body, independent of the Government Departments, to 
administer the Act and the immunity it gives carriers from antitrust sanctions. 
The FMC sometimes comes into conflict with the U.S. Government 
Departments, especially with the Department of Justice, which advocates 
complete free competition without immunity from antitrust sanctions. 

In the United States there has been a considerable body of regulations and 
control by the Government. 

In the early 1980s, deregulation began to become popular. First, the U.S. 
domestic airlines, trucking and railway industries were "deregulated" in 1980 by 
reducing sharply the number and scope of regulatory requirements and also 
restricting the operation of some Government agencies (such as the Interstate 
Commerce Commission which oversees inland transport) or phasing out some 
agencies (for example, the Civil Aeronautics Board). However, the antitrust 
immunity for carriers was greatly reduced, especially for collective rate-making. 

On the other hand, the U.S. Shipping Act 1984 provided ocean carriers 
operating in foreign trades greater antitrust exemption for joint activities, 
including collective rate-making, but it retained the regulatory requirements and 
the regulatory powers of the FMC, if somewhat reduced. It appeared that the 
Department of Transportation supported the carrier-initiated reforms to the 
regulatory system despite opposition from the Department of Justice concerning 
antitrust immunity. The shippers, too, did not oppose the new regulations 
because, simply, they were given new rights in negotiating with carriers and 
conferences. This is a form of "market-place regulation". 

The objectives of the Act include the establishing of a process for liner service to 
and from the U.S. with a minimum of governmental intervention and regulatow 
costs. Conference members are free to agree to independent arrangements with 
shippers. 

The Act: 

permits lines to offer an intermodal through rate; 
simplified the FMC procedures for reviewing conference agreements; 
extended the antitrust immunity; 
prohibits "loyalty contracts"; 
increases the negotiating powers of shippers; 
requires filing of all tariffs with the FMC; 
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U.S. Shipping Act 1984-continued 
authorises "service contracts" between carriers and shippers; 
recognises "shippers' associations"; 
and, protects U.S. flag carriers' access to cross trades. 

By the early 1990s, it appeared that the U.S. Shipping Act 1984 was operating 
very successfully, especially when it seemed that many shippers were using service 
contracts to and from the United States. 

VSA (Vessel sharing arrangement). See Container slot management. 



Ships, Shipping Operations 
and Shipping Terms 

ABS (American Bureau of Shipping). This is a Classification Society. (See 
also Chapter 7.) 

AFRA (Average Freight Rate Assessment). This is a freight billing system 
which is composed of the weighted average of independently owned tanker 
tonnage. The London Tanker Brokers' Panel determines rates for various 
size categories, for example: 15,000124,999-25,000/44,999-45,000/69,999 
applicable for six months commencing each January and July. AFRA allows an 
assessment of a freight scale for various size tankers. 

AFRA can also be relevant to such matters as the calculation of demurrage for 
tankers. For example, in Fina Supply Ltd v. Shcll UK Ltd. (1991) the Poitou was 
nominated to load an oil cargo at Sullom Voe in February 1989. Under the 
demurrage provisions in the charterparty, the appropriate rate of demurrage was 
to be determined by applying the AFRA appropriate to the size of vessel actually 
used and to the date of presentation of the Notice of Readiness. The vessel's size 
fell into a range of AFRA which provided a figure of 10 1.8 per cent as a multiplier 
to be applied to the appropriate demurrage rate in the Worldscale demurrage 
table. The case was decided on a number of issues but is given here to show that 
AFRA does have relevance to commercial and legal matters such as demurrage. 

Angle of repose. When bulk cargo is loaded by "pouring" on to a flat surface, it 
forms an angle between the cone slope of the cargo and a horizontal plane. Low 
angles of repose indicate that the bulk cargo is prone to shifting at sea. The IMO 
"Code of Safe Practices for Bulk Cargoes" (the "Bulk Code") distinguishes 
between cargoes having angles of repose less than and greater than 35 degrees. For 
cargoes with a smaller angle of repose the Code recommends level trimming and 
filling in of spaces in which they are loaded. One example of a low angle of repose 
would be with soda ash loaded at Long Beach, California. The angle of repose of 
this cargo is about 25 degrees. 

Anticorrosive paint. This is a special type of rust-preventing primer on a 
bituminous base. It is used as a primer for vessel's bottom paints in dry-dock. It 
has two functions: to prevent corrosion and to bind old anti-fouling that has 
become porous because the antitoxins or poisons have escaped. 

Antifouling composition. These coatings are for underwater use on hulls. They 
contain poisons based on copper and mercury compounds. The poisons prevent 
the adhesion of organisms to the hull. During the life of the vessel, the poisons 
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Antifouling composition-continued 
"leach" or are gradually released into the sea, killing off the organisms. This paint 
must never be applied to bare steel because the copper and mercury compounds 
may cause severe corrosion. 

Anti-fouling is proof against the attachment of seaweed, barnacles and other 
marine growth on the underwater shell of vessels. In modem painting schemes, 
various compositions are used, such as "self-polishing copolymers" (SPC) which 
reduce marine growth on the underwater shell plating and thus reduce resistance, 
increasing speed for the same engine power and fuel consumption. 

API gravity. In the oil industry influenced by the United States the "American 
Petroleum Institute" scale of mass/volume is used. The API scale is based on a 
standard, reference temperature of 60 degrees F. and can be convened to 
"specific gravity" (SG) by the formula: 

141.5 
SG (at 60 degrees F.) = 

API + 131.5 

Apparel. The cargo capacity may be defined in a charterparty as follows: 
". . . tons, not exceeding what she can reasonably stow and carry in addition to her 
tackle, apparel, provisions, bunkers and furniture." 

The word "apparel" relates to the equipment of the vessel such as anchors, chains, 
lifeboats, etc. 

Arrest or seizure under legal process. A ship may be arrested for a maritime 
claim against it through legal action, as a guarantee for payment for damages. 
Before a ship can be arrested, a court must approve such action. The procedures 
for ship arrest vary between countries. 

If the vessel is arrested, she may be released as soon as the shipowners or P. & I. 
Club have provided sufficient security by a cash deposit or by providing a 
guarantee, countersigned by a bank, for payment of the claim and costs. If no 
security is given the ship may be sold and the claim and costs satisfied out of the 
sale proceeds. 

Articles of Agreement. This was the name given to the document in which the 
terms of the crew employment agreement was contained. Under some flags, the 
Crew Agreement is still called the "Articles". The name came from the different 
paragraphs in the document, each one numbered as "Article 1 ", "Article 2", and 
so on. The Agreement was also sometimes called "ship's articles" or "shipping 
articles" and indicated that the contract was between the seaman and the master. 

Back haul. This may be a diversion for a tanker to move cargo on the return leg of 
a voyage in order to minimise the ballast mileage. For example, a tanker may 
proceed from the Caribbean to North Europe and back directly (with a longer 
ballast leg) or via the Mediterranean and a port in the United States North of Cape 
Hatteras (USNH) with a cargo on board. 

Back letter. Back letters may be drawn up to complement a contract in order to 
lay down rights andfor obligations between both contracting parties, which, for 
some reason or other, cannot be included in the original contract. This 



S H I P S ,  SHIPPING OPERATIONS AND SHIPPING TERMS 4 13 

Back letter-continued 
expression is also used for "letters of indemnity". (See Letters of Indemnity in 
Chapter 3.) 

Balespace. The balespace of a vessel is the volume capacity of cargo spaces 
under deck (including hatchways), expressed in cubic feet or cubic metres. The 
balespace is obtained as follows: 

Length of each hold multiplied by breadth (measured to inside of cargo 
battens at half length of the hold) multiplied by depth (measured from top of 
ceiling to underside of beams). (See Figure 5.1 .) 

Figure 5.1 
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The expression "balespace" does not relate only to space available for cargo in 
bales but refers to any other kind of packing, e.g., cases, casks, etc. 
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Ballast. In order to increase the stability of ships which have to be despatched 
without cargo and to ensure that the propeller will be immersed sufficiently, say 
about two-thirds of its diameter, a sufficient quantity of ballast will be loaded 
before sailing. The quantity of ballast depends on the type of vessel, quantity of 
water which can be taken in the ballast tanks and also the voyage to be made. 
Seasonal weather conditions which may be expected on the voyage must also be 
considered. 

Barratry. Under the U.K. Marine Insurance Act 1906 the term barratry includes 
every wrongful act wilfully committed by the master or crew to the detriment of 
the owners or charterers, as the case may be. The act must be committed inten- 
tionally without connivance on the part of the owners. From this point of view 
negligence does not constitute "barratry" as there is no question of any wrongful 
act committed with the object of causing loss of or damage to ship and/or cargo. 

Examples of acts within the definition of "barratry" are: 

Scuttling of vessels with malicious intent (not, for instance, to extinguish 
fire). 

Concealing stowaways on board. 
Smuggling, without owner's consent. 

Under the terms of hull insurance policies, shipowners may be covered for 
barratry of the master and mariners. 

Beaufort Wind Scale. At sea the wind speed is expressed in numbers according 
to the Beaufort scale. The Beaufort Number (BF) is estimated from the sea 
surface appearance. 

Beaufon Descn'prion of wind Speed in Knots 
0 Calm Less than 1 
1 Light air 1-3 
2 Light breeze 4-6 
3 Gentle breeze 7-10 
4 Moderate breeze 11-16 
5 Fresh breeze 17-21 
6 Strong breeze 22-27 
7 Moderate gale 28-33 
8 Fresh gale 34-40 
9 Strong gale 41-47 

10 Whole gale 48-55 
11 Storm 56-63 
12 Hurricane 64-7 1 

The Beaufort wind force scale extends to Force 17 (up to 118) knots but Force 
12 is the highest which can be identified from the appearance of the sea. 

Bilge. The bilge of a vessel with double bottom tanks is a triangular channel on 
both sides formed by the margin plate of a double bottom, the curvature of the 
outer skin of the vessel and the bilge ceiling. The bilge ceiling can be regarded as a 
continuation of the ceiling on the tank top. More simply, the radius part of the 
shell plating joining the bottom and the side shell is the "bilge". 

The water collected in the ship's bilges can be pumped out by suction pipes 
running through both bilges. 
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Bill of health. The Bill of Health is the certificate that used to be issued by the 
local authorities indicating the general health conditions in the port of departure 
or ports of call. Before sailing, the Bill of Health was given a visa by the Consul of 
the country of destination. International Health Regulations now apply, and Bills 
of Health are no longer very common, but not all countries are bound by these. In 
some countries Bills of Health issued by the Consuls of those countries may be 
officially required. (See also Maritime Declaration of Health.) 

Block coefficient. The block coefficient of a vessel is obtained by dividing the 
underwater volume of displacement of a ship by the volume of a block of the same 
length and breadth, and of height equal to the draught of the ship. The block 
coefficient depends upon the "lines" of the ship. Passenger vessels with fine lines 
have a lower block coefficient than cargo ships with full lines. The abbreviation for 
Block Coefficient is generally given as Cb. 

Blockade. Belligerent powers have the right of blockade, i.e., the right to blockade 
enemy ports or coastal territory for ocean shipping by military measures. 

The blockade must be respected by neutral states. Running a blockade, if 
unsuccessful, may entail boarding and searching for contraband and confiscation 
of ship and cargo. 

Bonded stores. Ship's stores which can be delivered under special arrangements 
direct from a bonded warehouse to the vessel without payment of Customs duties. 

Bonding. This is an operation that was performed (and can still be used in some 
ports) on oil tankers to prevent electrical discharges caused by a difference of 
potential between ship and shore when the cargo of oil was being loaded or 
discharged. A shore grounded cable was attached to the vessel before the cargo 
hoses are connected. The loading or discharging of oil can lead to static electricity 
charging and the discharge can lead to explosion if this occurs when the cargo 
hoses break or are disconnected because explosive oil vapours may be present 
during cargo-handling operations. 

Boot topping. The boot topping is part of the outside shell of the vessel between 
the light and loaded draught, that is, that part of the hull which is exposed 
alternately to wind and water. Moreover, the vessel's berthing and unberthing and 
also tugs' rubbing against the ship in the arrival and departure from ports lead to 
severe abrasion in this region. 

It was customary to use a special kind of paint, which dries quickly, for the boot 
topping region. The normal antifouling paint, when exposed alternately to water 
and wind, is less cohesive. A coat of boot topping paint was laid over the anti- 
corrosive paint. 

However, with modem, high quality paints the boot topping hull region is no 
longer defined as requiring special coating. The same coating may be used 
between the light loadline and the upper deck except that there is still likely to be a 
higher degree of abrasion in this region. (See Figure 5.2.) 

Breadth moulded. This expression relates to the maximum breadth of a ship 
measured amidships between the outside (heels) of the frames, i.e. to the inside of 
shell plating. (See also Extreme breadth.) 
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Figure 5.2 
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Break bulk cargo. This is cargo carried on board traditional, conventional 
general cargo ships. The cargo is loaded and discharged one piece at a time (heavy 
cargoes) or a few pieces at a time, such as a number of bales or drums or a bundle 
of steel sheets. 

Broken stowage. This refers to space not occupied by cargo in a cargo 
compartment or even in a container. It can be caused by fittings in the ship, such as 
car decks in a ro-ro vessel or web frames in a cargo hold. It can also be caused by 
the non-uniform shape of the cargo pieces themselves, such as the spaces around 
protrusions in heavy machinery or between curved casks. 

Broken stowage represents lost cargo space and therefore lost eaming capacity. 
Moreover, broken stowage is a void space which could encourage cargo 
movement while the vessel is moving in a seaway. 

Therefore broken stowage must be avoided as far as possible both by planning 
cargo stowage so that the least space is wasted and by attempting to fill empty 
spaces between cargo. This can be done by dunnage or by small, nearly flexible 
parcels of cargo such as coils of wire or small bales, or, in the case of timber 
cargoes, smaller parcels of pieces of the timber. Exporters of timber from the 
Baltic ship "ends" for filling the space left unoccupied. Such filling up cargo is 
carried at a lower rate, for example two-thirds of the normal rate. 

The percentage of waste depends upon various factors, e.g., the kind of cargo 
and packing (bags or cases), space occupied by dunnage, type of vessel (one or 
more tweendecks), number of hold obstructions and the lines of the ship's hull 
which affects the shape of the holds, in particular those nearest to the bow and 
stem, etc. As a matter of course more space may be lost in fast cargo vessels, which 
have sharp lines for speed. Another factor is the loss of space with bagged goods 
because bagged cargo may be subjected to more pressure in the lower holds than 
in the tween decks of general cargo ships. 

Builder's certificate. As the name indicates, this certificate is issued by the 
shipbuilding yard, containing a true account of the estimated tonnage; the year 
and place where the vessel was built and also the name of the owners and other 
details. This certificate is required in addition to the declaration of ownership, on 
the first registry of the ship. 
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Bulk cargo. The IMO "Code of Safe Practices for Solid Bulk Cargoes" defines 
this cargo as: 

"A cargo consisting of solids in particle or granular form, with or without entrained 
moisture, generally homogeneous as to composition, and loaded directly into a ship's 
cargo spaces without bagging or packaging." 

Huge volumes of cargo in international trade are transported in bulk form in 
specialised bulk carriers. However, small percentages of the different bulk 
commodities may still be fixed for ships which-are not specialised bulk carriers, for 
example, general cargo ships and there will then be important cosniderations to be 
taken into account. The main hazard with some dense bulk cargoes is stress or lack 
of stability, caused by improper weight distribution. In purpose-built ore carriers 
these problems are minimised because of planned loading instructions from the 
ship designer and also the strength and design of the ship itself. 

There are various categories of hazard with bulk cargoes. For example, 

improper weight distribution can result in structural damage; 
improper stability or reduced stability can occur during the voyage because 
of cargo shift; the improper stability can be excessive, where the vessel is too 
"stiff" with a large metacentric height because high-density cargo, such as 
iron ore, is loaded too low down; it can also be deficient; 
some commodities heat spontaneously, e.g., coal and ore concentrates; 
toxic or explosive gases can be emitted, e.g. from coal; 
severe corrosion can be caused by some bulks such as sulphur; 
determination of quantity loaded can be difficult (see "draft survey"); 
some cargoes, such as ore concentrates and similar finely divided materials, 
liquefy when shipped in a damp state; they may appear to be in a relatively 
dry granular state when loaded yet may contain sufficient moisture so as to 
become fluid under the stimulus of compaction and the vibration which 
occurs during a voyage; in the resulting viscous, fluid state the cargo may 
flow to one side of the ship with a roll one way but not completely return 
when the ship rolls the other way; the vessel may progressively reach a 
dangerous heel; 
damage can be caused by improper cargo-handling methods; e.g., 
"pouring" of heavy lumps of a high-density bulk cargo can damage the 
bottom of the hold; grabs used for discharge can also damage the vessel's 
StNCture. 

Therefore, before loading any solid bulk cargo, the master and shipowner 
should obtain detailed, comprehensive and current information from the shipper. 

Bulkheads. These are steel divisions across the vessel either transversely or fore 
and aft. The functions of bulkheads are: 

1. To increase the safety of a ship. By dividing a ship into separate watertight 
compartments, the damage in case of collision may be confined to one 
compartment. Should one compartment be flooded, the bulkheads must be 
strong enough to withstand the pressure of water, so that the adjacent 
compartments remain dry. 

2. T o  separate the engine room from the cargo holds or cargo tanks. 
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Bulkheads-continued 
3. T o  increase the transverse strength of a vessel. 
4. T o  reduce the risk of fire spreading from the compartment of outbreak to the 

other compartments. 

The number of watertight bulkheads of a cargo vessel depends upon the ship's 
length and design and the Rules of the Classification Society which covers the 
vessel. The Rules generally require that a "co11ision bulkhead" is fitted forward, 
between 5 and 8 per cent of the vessel's length from the forward end of the load 
water line. Fifty per cent of the damage caused in a collision occurs at the forward 
end of the vessel and this strong bulkhead is expected to prevent the water from 
flooding No 1 cargo compartments. Rules also require a minimum of three others 
if the machinery space is amidships or two if the machinery space is aft. These are 
to separate the machinery space from the cargo spaces and also an afterpeak 
bulkhead to provide subdivision at the extreme after end of the vessel. The propel- 
ler shaft passes through the afterpeak tank which is also used for housing parts of 
the steering arrangements and for containing either fresh water or ballast. The 
number of bulkheads required by Classification Societies increases with the size of 
the vessel, mainly to produce additional transverse strength and increase the 
amount of subdivision for watertight integrity. 

Butterworth tank cleaning system. This is a method for cleaning and gasfreeing 
oil tanks by means of high pressure jets of water, either cold or heated. The appar- 
atus consists essentially of double opposed nozzles which rotate slowly about their 
horizontal and vertical axes, projecting two high pressure streams of water against 
all inside surfaces of the deck, bulkheads, tank framing and shell plating. 

Capacity plans. The capacity plan shows a longitudinal and transverse profile of 
the vessel, and diagrams of loadlines as well as the principal particulars, such as: 

Gross tonnage; net register tonnage; deadweight capacity on winter, summer 
and tropical loadline; deadweight and displacement scale on varying draught; this 
scale also shows the moment to change trim 1 cm and the TPC for each draught; a 
diagram with measurements of winter, summer, tropical and fresh water loadlines 
with a diagram of the position of the deck line; this is usually placed alongside the 
deadweight and displacement scale so that the deadweight or displacement can be 
found for any loadline at a glance; grain and bale capacity of all cargo spaces in 
cubic feet or cubic metres and the position of the centre of gravity of the space; 
bale capacity of all cargo spaces in cubic feet or cubic metres; capacity in cubic 
metres and tomes of double bottom tanks, peaktanks, deeptanks and fuel tanks 
and the positions of the centre of gravity of these spaces; capacity of all stores and 
refrigerating chambers. 

(See Figure 5.3 (p. 420) for a "Deadweight Scale" on a Capacity plan for a bulk 
carrier.) 

Cargo battens or sparring. In older-style general cargo vessels, cargo battens are 
fitted fore and aft horizontally inside the ship's frames in the holds and tweendecks 
at a regular distance of approximately 30 centimetres to prevent contact between 
the cargo and the frames or shell plating. The wooden planks are fitted to the 
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Cargo battens or sparring-continued 
frames by means of hooks, so that they can be removed. The cargo battens keep 
the cargo free from moisture or sweat, which may condense on the ship's sides. 

The cargo battens are not sufficient as dunnage and in many cases extra 
dunnage is required. 

Cargo plan or stowage plan. In the regular liner trade it is customary to draw 
up a stowage plan, showing in different colours the part of the ship in which the 
various parcels have been stowed, stating at the same time marks and desti- 
nation. 

Such a document gives a clear picture of the stowage of each parcel and it will 
enable agents at the port of discharge to take the necessary preparatory measures 
for the discharge of the vessel well in advance. Moreover, in case of damage or 
average it is important to know which parcels are affected. 

Cargo oil pump (COP). This is a pump used on board tankers for discharging 
cargo and loading or discharging ballast. The pumps are usually located at the 
bottom of the pump room and can be of various types, e.g., the centrifugal 
turbine type or the steam-driven reciprocating, duplex type. 

Cash flow. Cash flow represents the total funds that corporations generate in- 
ternally for investment in the modemisation and expansion of the fleet or for 
making an acceptable profit. This is a method of calculating the revenue against 
the expenses. For vessels, the revenue consists of either freight or hire and the 
expenses can be classified and separated into different categories, such as: 

Voyage costs-fuel consumption, port charges, canal dues . . . 
Operating costs-crew, stores, insurance, maintenance, administration . . . 
Cargo-handling costs . . . 
Capital costs-financing structure, interest, capital payments . . . 
Taxes-national corporate taxes, cargo taxes . . . 
Dividends-to shareholders . . . 

In the financing of vessel acquisition, bankers and other financial institutions 
paid more attention, in 1990 and 199 1, to a shipowner's cash flow than to the 
expected capital growth that had been the case in the 1980s. Consequently, 
financing of ships became more difficult. 

Ceiling. The ceiling consists of wooden planks laid on top of the double bottom 
tanks. The planks are laid longitudinally and prevent contact between the cargo 
and the double bottom. 

In some cargo vessels a ceiling is only fitted below the hatchway as a platform 
for cargo. 

The ceiling in itself is not sufficient as dunnage for bagged cargo and extra 
dunnage, e.g., is required, in order to ensure a good outtum. 

The ceiling and cargo battens are considered as permanent dunnage in con- 
trast with dunnage such as mats, boards, burlap, paper, etc., which is "port- 
able" or "temporary" dunnage. 

Centre of buoyancy (B). This is the geometric centre of the under water shape 
or volume of a floating object. The buoyancy force provided by the liquid in 
which the object floats acts vertically upwards through B. 
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Centre of gravity (G). The line of action of the weight (force) of a body acts 
vertically downwards through this point, named "G". For a uniform block, G is at 
the centre. For a ship, the position of G depends on the various weights in the ship. 

Centreline bulkhead. Some general cargo, tramp vessels, were fitted with 
centreline bulkheads extending from the bulkheads to the hatchways. Apart from 
increasing the longitudinal strength, such centreline bulkheads mean a 
considerable saving in expenses for shifting boards required by vessels carrying 
grain in bulk. Such graintight shifting boards had only to be fitted in the lower holds 
over a distance equal to the length of the hatchways. 

Certificate of registry. The certificate of registry is issued by the national 
authorities of the country in which the vessel's owners are based. 

The certificate of registry which establishes the nationality and ownership of a 
ship shall be used only for the lawful navigation of the ship. 

Clean ballast. A tank on board an oil tanker may be so cleaned since oil was last 
camed in it that the effluent from it would not produce visible traces of oil on the 
surface of the water or on nearby shorelines or cause a sludge or emulsion to be 
deposited beneath the surface of the water or on nearby shorelines. When the 
effluent is discharged, the vessel must be stationary and the discharge must be into 
clean, calm water on a clear day for the above criteria to apply. 

The ballast may also be discharged through suitable oil discharge monitoring and 
control systems but the oil content must not be more than 15 parts per million for 
the effluent to be considered to be "clean ballast", despite visible traces of oil being 
present. 

In the attempts to stem pollution by oil from ships, the MARPOL Convention 
was adopted in 1973 and a Protocol added in 1978 which aimed at preventing 
pollution by oil from ships. Under MARPOL, existing ships were permitted to 
discharge oily mixtures into the sea under very strictly controlled circumstances. 
Such ships had to be fined appropriately to prevent operational pollution. They 
were permitted to have either Dedicated Clean Ballast Tanks (CBT) or Segregated 
Ballast Tanks (SBT) or operate Crude Oil Washing (COW) depending on size. For 
crude oil tankers over 70,000 deadweight tonnes, the Clean Ballast Tank option 
ended in 1985 and for those over 40,000 it ended in 1987. 

"New tankers" (built, delivered or converted after a range of dates from 1979 to 
1982) could have only "Protectively located" SBTs and COW. 

If a tanker is not a "new tanker" there are requirements for control of operational 
pollution and control of the discharge of oil. One criterion permitting discharge 
from these tankers is that the effluent discharged must meet the description of 
"clean ballastJ'. 

Coefficient of fineness of waterplane area (C,.). This is the rati0,between the 
area of the waterplane and the area of a rectangle of the length and maximum 
breadth of the vessel's waterplane. This will vary with draught. 

Cofferdam. In oil tankers the oil tanks are separated from the engine room by 
means of a cofferdam formed by two transverse bulkheads. The cofferdam extends 
over the entire breadth of the vessel and prevents leakage from the oil tanks to the 
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Cofferdaxx-continued 
engine room or diesel-oil bunkers. The pump rooms are also separated from 
adjacent tanks by cofferdams. 

Coiled ship. This ship type would most probably be an oil tanker or a tanker to 
carry liquids in bulk. It would be provided with coils through which steam is 
passed to heat the liquid to reduce its "viscosity" and enable it to be pumped more 
easily. 

Collision bulkhead. (Sometimes called a forepeak bulkhead.) All vessels must 
be fitted with a minimum number of bulkheads. (See Bulkheads above.) The 
most important is the collision bulkhead fitted forward. The bow of a ship in- 
volved in a collision has a serious chance of being damaged. The damage can be 
very severe. Therefore a heavy bulkhead is specified by the Classification Society 
and also under the SOLAS 197411978 Convention. The collision bulkhead must 
be watertight up to the uppermost continuous deck (the "freeboard deck") and 
located at a distance from the forward perpendicular of between 5 per cent and 8 
per cent of the ship's length or 10 metres, whichever is more. There are other 
criteria for collision bulkheads which need not be set out in detail here. Reference 
to the relevant document containing the Rules and regulations of a Classification 
Society and also the SOLAS Convention will assist with the details. 

The main object in constructing a collision bulkhead is to prevent flooding of 
the forward hold in case of collision. In practice, the collision bulkhead on board 
cargo ships is placed at the minimum distance in order to obtain the greatest cargo 
space in the forward hold. 

Combination carrier. (See also Ship types.) Fundamentally, this is a vessel 
designed to carry either liquid or dry bulk cargoes. If a vessel is a specialist vessel, 
for example, only carrying crude oil, there is a disadvantage to the shipowner 
because the vessel would have to be ballasted on one leg of each passage. The 
vessel cannot earn money for the shipowner while it is in ballast, unless, of course, 
it is on a period time charter or on a demise charter. The combined carrier was 
developed mainly as a bulk carrier capable of carrying oil in wing tanks. The type 
was originally developed as an oreloil carrier (010) but further design develop- 
ments led to a vessel which is flexible enough with the cargoes that it can carry to be 
called an OBO, or OrelBulWOil. 

The 0 1 0  carrier is similar in construction to an ore carrier which has strength- 
ened structural components for the heavy ore cargoes and wing tanks for the oil. 
The ore compartments are usually high up in the vessel so that the centre of gravity 
of the high-density ore cargo is raised. If this were not done, the vessel would have 
too large a "metacentric height" and be too stiff, moving very violently in a 
seaway. 

The OBO is similar in construction to a conventional bulk carrier but can carry 
lighter dry bulk cargoes or ores and oil in wing tanks. 

The combination carrier is more expensive to build but gives the owner some 
flexibility. 

Complement. The entire crew of a vessel is called the "complement". The com- 
plement can be subdivided into, for example, the officer complement, and the 
rating complement. 
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Concentrates. This is a material in small particle form which results from a 
processing of natural ore. The main hazard associated with concentrates is that 
moisture entrained in the particles may settle out and the surface reach a nearly 
fluid state which will affect the ship's stability if the cargo shifts. Moreover, 
some concenkrates, such as iron concentrates produced when iron is crushed dry, 
contain sulphur so that if concentrates become damp the sulphur reacts with the 
oxygen in the surrounding air to produce heat. Compartments containing 
concentrates should not be ventilated in order to reduce the oxygen content. 

Constructional differential subsidy-Operating differential subsidy. (See 
Subsidies). These were countervailing subsidies paid by the United States 
Government to U.S. shipowners in foreign trade in order to offset the effects of 
subsidies paid to foreign competitors. During President Reagan's Administration 
in the 1980s, these subsidies were gradually phased out. 

Contamination. If a cargo which is sensitive for some reason is damaged by the 
nature of another cargo or substance, the former is "contaminated". This would 
be the situation if one grade of oil, e.g., a clean oil product on board a tanker, was 
loaded into a tank that was insufficiently cleaned. The refined oil would be 
sensitive to contamination. Contamination of oil cargoes can also occur if more 
than one grade of oil is being carried in different tanks and the valves andlor 
pipelines between tanks leak. In oil tankers that carry oil it is customary to have at 
least a two-valve separation between grades to avoid this damage which can lead 
to very large cargo claims on the owner or operator of the tanker. 

In dry cargo ships contamination can occur also between cargoes and also from 
fumes and other noxious gases from the machinery spaces if the cargo is not 
properly stowed and adequate ventilation not carried out. Under the obligations 
for the camage of goods by sea, the carrier must care for the cargo on passage. 
Therefore, permitting cargo to become contaminated would be a breach of this 
obligation and can lead to very heavy claims. 

Cross trades. On trade routes between two places or countries the ships 
belonging to each country may have a large share of the trade but ships belonging 
to other countries may be allowed to carry cargo as "cross traders". A cross trader 
therefore cames cargo between places or ports in countries whose flag the vessel 
does not fly. Many traditional shipowners have operated as cross traders, e.g., 
much of the United Kingdom's invisible exports or earnings from services comes 
from ships registered in the U.K. but carrying cargo between other countries. 

In the Convention on a Code of Conduct for Liner Conferences 1974, the 
"40/40/20" Code requires cargo sharing on routes serviced by liner conferences 
on the basis that equal shares will be camed by national lines on the routes and no 
more than 20 per cent by other countries' vessels. (See also Chapter 4.) 

Daily operating costs. This expression covers the daily running costs of a vessel 
which can be expressed in a fixed amount per day and which are not conditional 
upon the quantity of cargo, service speed, etc. (see also Cash flow). 

Date line. When steaming from West to East time is lost for each time zone. 
Conversely, when proceeding from East to West time is gained. 
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Date line--continued 
The international date line running through the Pacific Ocean (about the 180 

degree Meridian) indicates the place for change of date. When crossing the date 
line proceeding westward, the date must be advanced by omitting one day. 
Conversely, when proceeding in an opposite direction there will be a loss of time 
and the date must be put back one day by repeating the same day and date. 

It should be noted that in order to keep islands belonging to one group, for 
example, Aleutian Islands and the Tongan Islands on the same date, the 180 
Meridian is not exactly followed by the date line. 

Deadweight capacity. The deadweight is the tonnage of the cargo and other 
items the vessel can carry at different draughts. Thus, at the statutory summer 
draught, the deadweight is called the "summer deadweight". 

The deadweight of a vessel is the total weight of cargo, bunkers, dunnage, 
provisions, fresh water, ballast (if any), stores and spare parts, expressed in tomes 
of 1,000 kilogrammes, which a vessel can lift when loaded in salt water to her 
maximum draught, either winter, summer or tropical loadline, as the case may be. 
The deadweight is equal to the difference between the vessel's displacement on her 
loaded draught and the displacement on her light draught (see Capacity plan 
for a diagram of a deadweight scale and also Light displacement or light 
weight). 

The deadweight capacity is related to the cargo the vessel can carry under a 
charter. For commercial reasons the word can be divided into: 

"DWAT" or "Deadweight all toldy'-the total deadweight, usually to the 
summer, salt water draught, and 

"DWCC" or "Deadweight cargo capacity9'-the mass of cargo only that the 
vessel is capable of carrying. 

Deals, boards, battens and scantlings. Light sawn timber from the Baltic is 
classified in deals, boards, battens, scantlings and ends, depending on size. The 
following sizes are customary in the trade: 

Thickness in mm Breadth in mm 
Boards 5 0 150 
Scantlings 50 75-150 
Battens 100 150-180 
Deals 50 + 230-250 

Charterparties for full cargoes of lumber provide for shipment of a certain 
percentage of short lengths (ends) for filling (broken stowage) at a reduce rate of 
freight. 

Deck cargoes. Many cargoes can be carried on deck because of their size or 
weight of individual units. On-deck cargo is prone to damage andlor loss 
overboard and the carrier should try to reduce his liability accordingly. 
Remember that as far as the Hague-Visby Rules are concerned, "goods" (for 
which a carrier is responsible under the Rules, excludes ". . . cargo which by the 
contract of carriage is stated as being carried on deck and is so "carried". The 
word "and" is important. For example, if a carrier is given liberty to carry the 
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Deck cargoes-continued 
cargo on deck (as in most bills of lading and charterparties) but does not carry the 
cargo on deck, he is responsible and can limit his liability under Article IV, r.5, for 
damage to it. (See Bills of lading and Deck cargo in Chapter 3.) 

Deck cargoes are usually dangerous goods such as asbestos, compressed gases, 
flammable liquids, corrosives, explosives; timber cargoes, such as heavy logs; long 
structural steel; heavy bridge girders or sections, railway engines, boilers, 
pontoons, boxed machinery and small vessels. 

Deeptanks. In order to increase the water ballast capacity, many older, multi- 
deck cargo ships are equipped with deeptanks running from the tank top of the 
double bottom to the lower or upper tweendeck and extending over the entire 
breadth. As a rule the deeptanks were constructed amidships forward of the 
engine room or at both ends. The reason for this was to provide capacity for water 
ballast, thus improving the draught but with hardly any change in trim. 

In general cargo vessels deeptanks were also suitable for the carriage of 
vegetable oil in bulk, e.g. palm oil, coconut oil, etc. By means of oiltight partitions 
and decks it is possible to carry different kinds of oil in adjacent tanks. Each 
compartment in the lower holds is separated from an adjacent tank in the 
tweendecks by tank lids, which can be closed oiltight by means of bolts. The 
dimensions of these tank lids are such as also permit stowage of dry general cargo 
in the deeptanks. 

The deeptanks are equipped with heating coils in order to enable discharge of 
edible oil at the required temperature. This was another reason the deeptanks 
were situated close to the engine room or machinery space: it was relatively easy to 
supply steam to the heating coils. 

Before loading of vegetable oil cargoes, the deeptanks and heating coils were 
subjected to pressure under supervision of a competent surveyor, in order to trace 
signs of leakage. If no defects were found, the surveyor issued a certificate of 
tightnes, which is an important document proving, in case of leakage, that carriers 
have exercised due diligence. 

Density. For liquids in bulk the ratio of the mass to unit volume is the unit of 
measurement known as the "density". This leads to another measurement unit 
where the ratio of the density of the liquid to the density of fresh water is known as 
the "specific gravity". The units of density are in tonnes per cubic metre or 
kilogrammes per cubic metre, 1,000 kilogrammes being one metric ton or 
"tonne". Therefore, the density of fresh water is taken to be 1 tonne per cubic 
metre. The density influences the draughts of the ship and therefore the 
deadweight and displacement. 

Depth. The depth is the vertical distance measured from the keel to the deck. The 
extreme depth is the depth measured at the ship's side from the uppermost 
continuous deck to the lower point of the keel. The moulded depth is measured 
from the top of the keel plate (the "base line") to the underside (that is, the heel) of 
the deck beam at the ship's side amidships. (See Figure 5.4, below.) 

Dirty. This expression is regularly used in tanker freight market reports and refers 
to fixtures for "dirty" oils, e.g., fuel oil, lubricating oil and crude oil, in contrast 
with "clean" oils, e.g., gasoline, diesel oil, etc. 
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Figure 5.4 

MOULDED DEP EXTREME DEPTH 

A "dirty service" is the tanker transportation of crude oil and residual fuels. A 
"dirty ship" is a tanker which has been carrying crudes and heavy persistent oils such 
as fuel oil. "Dirty ballast" is ballast that is carried in unwashed cargo oil tanks. 

Disbursements. This expression covers all payments made by the ship's agents 
for port charges, stevedoring expenses, tug hire, customs fees, stores, bunkers, 
water, etc., on behalf of owners. The agents may charge a certain disbursements' 
commission on such advances, e.g., 2% per cent. 

Displacement. Because a floating body ccdisplaces" its own weight of water, the 
expression has two meanings: 

(a) The volume of water, displaced by a vessel, measured in cubic metres 
(volume of displacement or underwater volume). 

(b) The quantity of water displaced by the vessel expressed in metric tons 
(displacement). 

The term "displacement" without any qualification relates to the weight of the 
complete ship in metric tons. 

The displacement in water is obtained by multiplying the underwater volume 
by the density of the water. 

The displacement varies with the density of the water in which the vessel floats. 
In salt water, the displacement is higher than in fresh water at the same draught. 

Displacement scale. The displacement scale indicates: 
1. Displacement at varying draughts and the number of tonnes required to 

increase the draught of the ship one centimetre at the various draughts. This 
number is not a fixed number but varies according to the draught. In light 
conditions fewer tonnes are required to put down the ship one centimetre on 
account of the fine lines of the ship's structure. 
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Displacement scale--continued 
2. Deadweight capacity in tonnes at different draughts. 
3. Maximum draughts on winter, summer and tropical loadlines. 

(See the deadweight scale after "Capacity plan" Figure 5.3, above.) 

Dock water allowance (DWA). When a vessel moves from salt water to water of 
lower density it will increase its draught and vice versa. The amount of change is 
known as the "dock water allowance". The dock water allowance depends on the 
"Fresh water allowance" ("FWA") which represents the change in draught 
when moving between salt water (density 1.025 tonnes per cubic metre) and fresh 
water (1 tonne per cubic metre). The DWA can be estimated from 

FWA (1.025) - d) 

0.025 

where d = the density of the water in which the ship floats. 

Double bottom. The double bottom, extending from the forepeak 

a formula: 

to afterpeak 
tank, considerably increases the safety of the vessel in case of serious bottom 
damage by grounding, which might otherwise result in flooding of the cargo holds 
or engine room. Moreover, the double bottom, which is subdivided into a number 
of tanks, is suitable for carriage of water ballast, fuel oil, fresh water etc., and 
increases the longitudinal strength of the vessel. 

The double bottom tanks are accessible from the ship's holds or tunnel by 
means of manholes, which are closed by watertight covers with bolts. 

Down by the head-Down by the stern-On even keel. These expressions 
mean: 

1. The draught forward exceeds the draught aft. 
Such a "trim" will have a detrimental effect upon the ship's speed and 

steering. 
2. The draught aft exceeds the draught forward. 

In most cases a certain drag is preferable in connection with the steering of 
the ship. Too much drag may result in loss of speed. Ships sailing in ballast 
may need to be trimmed by the stem 1 to 1.5 metres so that the propeller will 
be sufficiently immersed, say at least two thirds of the diameter, otherwise 
the power developed may be wasted. 

3. The draughts forward and aft are equal. 

Down to her marks. This expression means that the vessel has been loaded to her 
maximum permissible draught, either winter, summer or tropical loadline, as the 
case may be. It does not imply that all cargo space has been filled. If both 
deadweight and cargo space have been fully utilised the ship is "full and down". 

It depends on the stowage factor of the cargo whether the vessel will be full and 
down. 

Upon checking the weight of the cargo loaded by a vessel when down to her 
marks, there may be a considerable difference with the deadweight capacity for 
cargo based upon the ship's capacity plan, after allowance for bunkers, water, 
Stores, etc. 
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Down to her marks-continued 
This difference may be explained by incorrect estimate of bunkers, water, 

stores, dunnage, etc., or incorrect reading of the ship's draught in choppy water. 
Sufficient allowance should be made for the difference in specific gravity of salt 
and fresh water, the loadlines being based upon loading in sea water. 

Draught (also "Draft"). This is the vertical distance between the waterline and 
the keel. During construction of a vessel, the marks. showing the draught are cut 
into each side of the stem and stempost and clearly painted from a certain distance 
below the light draught to a certain distance below above the loaded draught. 
Sometimes the draught is also indicated on both sides amidships near the 
loadlines, so that if the vessel should show signs of hogging or sagging in the course 
of loading, this can be noticed immediately by comparing the draught fore and aft 
with the draught amidships. 

If the mean draught amidships is greater than the mean of the forward and after 
draughts, the vessel is "sagging". It is "hogging" if the amidships mean draught is 
less than the mean of the forward and after draughts. This is taken into account 
when a draught survey is carried out to determine the quantity of bulk cargo 
loaded. The draught surveyor can calculate the draught in different ways 
depending on the practice of the firm to which he belongs. Generally, he will take 
into account if the vessel is hogging or sagging and calculate the means and the 
"mean of means". An allowance is then made for the parabolic shape of the 
underwater volume if the vessel is sagging (as is usually the case with bulk carriers 
and oil tankers) and the deadweight calculated based on this allowance and the 
vessel's deadweight scale or displacement tables. 

The draught is indicated in feet andlor decimetres. The figures indicating the 
draught in feet are consecutive and six inches high. The lower side of the figure 
indicates the draught in feet and the upper side shows the draught in feet, plus six 
inches. In the event the draught is expressed in decimetres, only even figures with a 
height of one decimetre are used. The lower side shows the draught in decimetres 
and the upper side indicates the draught in decimetres, plus 1 dm. (See 
Loadlines.) 

Dunnage. The term includes various materials such as timber boards, matting, 
burlap, rattans, "Kraft paper", synthetic sheeting or also inflatable nylon bags 
filled with compressed air. 

The use of sufficient dunnage is one of the principal precautions against damage 
to cargo. Dunnage is laid on the ceiling and along the permanent wood cargo 
battens, in all places were necessary. The main object of dunnaging is to prevent 
or limit damage by sweat, breakage, chafing, crushing, moisture and contact with 
parts of the vessel's steel structure. It is also used to separate different parcels of 
cargo and to construct ventilation paths, e.g., in a hygroscopic cargo such as rice. 
Strong pieces of timber dunnage may be used to secure loose pieces of cargo from 
shifting. 

Economic speed or Optimum speed. Several factors are considered when 
determining the economic speed of a vessel. This is the speed producing the best 
possible financial result for owners mainly because at the economic speed the least 
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Economic speed or optimum speed-continued 
fuel will be consumed, especially in times when fuel costs are very high, and also 
produce the least wear and tear on the main propulsion machinery. These factors 
include: 

1. The prices for bunkers in the ports en route. 
2. The relation between fuel consumption of the vessel at high and low 

speeds. 
3. Daily operating costs. 
4. The net freight per ton of cargo. 
5. Operating profit per day. 
6. Future employment of vessel, i.e., when the vessel should be ready to 

load for the next voyage. 
7. The state of the freight market: good market means high speed. 
8. Maximum design speed. 
9. Technical ability of engine to operate at very low speeds. 

10. The ratio between days at sea and days in port. 
1 1. Weather conditions. 

The best method to obtain economic speed is to draw up calculations in a 
tabular manner for a certain regular trade at varying speeds, e.g., coal from 
Hampton Roads to the Continent or Japan or grain from the Gulf of Mexico to 
the Continent or Japan on the basis of full cargoes being carried on one leg of the 
voyage and the return voyage being made in ballast. Such calculations facilitate a 
comparison between the financial results. Apart from the economic speed, the 
economic size also enters in the picture. It is clear that, broadly speaking, the 
larger the deadweight capacity, the lower are the costs per ton of cargo carried, but 
here again there are factors which govern the economic size, such as the limits of 
port facilities to be observed, requirements of the trades which will constitute a 
main source of employment, etc. 

It was thought that the fuel consumption generally varies as the cube of the 
speed. With the oil crises in 1973 and 1979 more fuel efficient engines and better 
bunker consumptions have resulted. The fuel consumption therefore varies also 
with the year of build of the ship. 

The situation is different for liner operators. Obviously, the necessity for liner 
operators to offer shippers a transit time which compares favourably with the 
transit time offered by their competitors has an important bearing upon the 
required speed. Another factor is that a higher speed may be required in order to 
operate a liner service with sailings at regular intervals with a certain number of 
ships. 

Evaporator. This is sometimes also called a "fresh water generator". Modern 
vessels are fitted with a fresh water distilling plant. This installation is particularly 
useful on long voyages as it results in considerable savings on the quantity of fresh 
water carried, therefore increasing the deadweight capacity for cargo 
correspondingly. Moreover, time is saved at ports of call where fresh water is 
ordinarily replenished. Against the advantages, however, should be set the initial 
cost of distilling plant and distillation of fresh water per ton. The evaporator is also 
considered when the crew accommodation and fresh water supplies are assessed 
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before a vessel is registered. Under the British system, the shipowner must 
ensure that there is tank capacity for 90 litres of fresh water per man per day 
between replenishment of fresh water. This can be reduced to tank capacity of 
two days' supply if an approved fresh water generator is carried. 

Extreme breadth. This is the maximum breadth of the vessel to the outside of 
the plating and ship's structure. 

Feeders-Grain. When grain was carried in bulk, feeders were erected to feed 
the different parts of the holds or compartments, thereby flling any free space 
which might result from settling of cargo during the voyage. Grain in bulk may 
settle as much as 5 per cent during a voyage; therefore, measures had to be taken 
to prevent the shifting of grain because of the settling and the void spaces 
created. 

In any compartment filled with grain there exists a void space between the 
grain cargo surface and the crown or "deckhead" of the compartment. Various 
grain regulations have attempted to ensure that at all times during a voyage the 
vessel has enough intact stability to provide adequate residual stability after 
taking into account the adverse heeling moments caused by grain behaviour 
within and amongst these void spaces. The necessity to provide temporary grain 
fittings such as feeders and "shifting boards" (to reduce the transverse move- 
ment of the grain causing inclination of the vessel) depended upon achieving the 
correct relationship between the intact stability characteristics of the ship and the 
adverse heeling effects of the shift of grain. 

New regulations governing the loading and stowage of bulk grain came into 
operation in 1980 when the International Convention on Safety of Life at Sea 
(SOLAS) 1974 entered into force. There is also a set of requirements called the 
"IMO Grain Rules" which is almost identical to Chapter VI of SOLAS and 
forms the basis of regulations imposed by many countries. 

Generally the design of modem bulk carriers to carry grain does not require 
grain feeders and shifting boards. In small, out-of-the way places, however, and 
on board small, old general cargo vessels, these fittings may still be used if grain 
is carried in bulk. 

Free &om incumbrances. Sale contracts of ships usually contain the proviso 
"free from incumbrances" which implies that the vessel is free from any 
mortgage or other debt. 

Free surface effect. A tank which is completely filled with liquid is said to be 
"pressed up", while one which is not is called a "slack tank". The liquid cannot 
move in a pressed up tank when the vessel is inclined by external (or internal) 
forces. The position of the centre of mass (or "centre of gravity") of the liquid 
will not change. In a slack tank, the liquid can move and the position of the 
centre of gravity will change, moving to the lower side. This will cause the 
position of the centre of gravity of the entire ship to change. 

The vertical line of force of the ship's weight acting vertically downwards 
through the new position of the centre of gravity can be extended upwards in a 
reverse direction to cut the original centre line of the vessel at a new "virtual 
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centre of gravity". This will cause a virtual reduction of the metacentric height and 
have an adverse effect on the vessel's stability. (See Metacentric height.) 

If the tank is subdivided longitudinally the virtual rise in the position of the 
centre of gravity is reduced and the reduction in metacentric height is not so severe 
as if the tank was not subdivided. The cargo tanks in oil tankers are subdivided for 
this reason and the structural components within the tanks also reduce the free 
surface effect. (See Figure 5.5, below.) 

Figure 5.5 

Freeboard. This is the distance measured from the deck to the waterline. (See 
Figure 5.1, p. 41 3.) The minimum freeboard of a vessel is the vertical distance from 
the freeboard-deck to the loadlines, indicating the maximum permissible draught, 
measured at the middle of the ship's length. The freeboard deck is the uppermost 
continuous deck equipped with permanent means of closing all openings which 
are exposed to the elements. This uppermost continuous deck is indicated on the 
ship's side by a small horizontal line (deckline) above the loadline mark. 

The rules for the minimum freeboard for ocean vessels start from the principle 
that a cerain "reserve buoyancy" is one of the fundamental requirements to 
ensure that the ship is seaworthy. The reserve buoyancy is that portion of a vessel 
above the water line, which is weather tight (including superstructures). 
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When assigning the freeboard, several factors enter into the picture, such as hull, 

form, depth, length of superstructures, and other ship features. Freeboards are 
assigned by governments or Classification Societies on their behalf. The rules are in 
the Loadline Convention 1966. 

When a vessel is issued with an International Loadline Certificate 1966 
("ILLC") the minimum freeboards are indicated for the different loadlines. The 
minimum statutory freeboard is based on the summer, salt water loadline. The 
vessel may also be assigned a "greater than minimum freeboard" if the owner 
applies and the vessel meets certain criteria. (See Modified tonnage in Chapter 6.) 

The statutory freeboard shown on the ILLC is the minimum. In practice the 
vessel may load to a lower draught and the "actual freeboard" may be more than the 
statutory freeboard. This is taken to be the distance from the deck to the waterline. 

Under the International Convention on Load Lines of Ships 1966, the countries 
which were party to the Convention introduced their own rules on the Convention 
details. The basic freeboards that are calculated according to these rules depend on 
the length and type of vessel. "Type A vessel" is designed to carry only liquid 
cargoes in bulk and in which the cargo tanks have only small access openings closed 
by watertight gasketed covers of steel or equivalent material. These vessels are 
assigned with the lowest freeboards owing to the fact that because they are nearly 
sealed, their buoyancy is unlikely to be lost unless they are damaged. 

All other ships are "Type B vessels". Basic Type B freeboards are larger, which 
means a lower draught. The Type B freeboard can be increased or reduced depend- 
ing on the type of ship and its fittings. If vessels have old-fashioned hatchways 
covered with portable beams and covers, their freeboards are increased. Vessels 
having steel weathertight covers fitted with gaskets and clamping devices, improved 
crew protection, better arrangements for freeing water on deck and good sub- 
division characteristics, are considered to be safer and can have a freeboard reduced 
from the basic Type B freeboard. A greater reduction can be enjoyed by such vessels 
up to the total difference between the Type A and basic Type B freeboards. The 
Type B vessel which is assigned a Type A freeboard is called a "Type E l  00" vessel. 
Its subdivision requirements will be very severe. Other Type B vessels may be 
assigned a freeboard based on 60 per cent of the difference between Types A and B 
freeboards if their subdivision requirements are less severe. 

Bulk carriers will be most advantaged if they can reduce their freeboards and load 
to deeper draughts. Ore carriers with two longitudinal bulkheads may be as sealed 
as tankers and can enjoy the B-100 freeboard. 

Freight units. When charging freight for the carriage of goods and the rate of 
freight is to be based on weight, a distinction can be made between: 
short ton = 2000 pounds = 907.18 kilogrammes 
long ton = 2240 pounds = 10 16.06 kilogrammes 
metric tons = 1000.00 kilogrammes 

Freight in the liner trades can be based on cubic measurement. The "revenue 
ton" was 40 cu. ft. before metrication and is now 1 cubic metre, which is approxi- 
mately 35.3 cu. ft. In the liner trades freight rates may be assessed on weight or 
measurement basis at ship's option, the freight will be on the weight or 
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measurement of the individual packages, whichever produces the greatest rev- 
enue. In these trades, the freight rates can also be based on other units, e.g., per 
container (the "box rate") or a uniform freight for all cargo, "freight all kinds" 
(FAK), in a particular unit, be it a box or a tonne weight. 

In order to ensure safe carriage, valuable cargo, which requires special atten- 
tion, will attract freight at a certain percentage of the value (ad valorem rates). 
Weight and measurement are not taken into account when computing freight on 
the basis of the value. 

The expression "freight ton" or "shipping ton" or "revenue ton" relates to the 
tons upon which freight charges have been based, either measurement or weight. 

Fresh water allowance or FWA. This is the change in draught of a vessel when 
it moves from salt water (density 1.025 tonneslcu. m) to fresh water (1 tonne1 
cu.m). The FWA for a vessel for a draught at or near the summer loadline can be 
calculated by the formula: 

Displacement 

4 x TPC 

where, TPC = the tonnes per centimetre immersion. 
(See also TPC and Dock water allowance.) 

Full and down. A vessel is said to be "full and down" when loaded in such a 
way that upon sailing she is down to her loadline marks-each winter, summer 
or tropical loadline--whilst the cargo space has been fully utilised. Unless rates 
of freight for heavy and light cargo vary considerably, best results, from a rev- 
enue standpoint, are obtained by loading a ship full and down. T o  achieve this 
result, a proper ratio between light and heavy cargo must be determined, which 
depends on the type and quantity of cargo available. 

Fumigation. When the vessel has rats or other vermin on board, and also infes- 
tation from cargo, these undesirable elements must be eliminated. This is done 
by fumigation. Some fumigation agents may be toxic for humans. 

Under International Health Regulations, all ocean vessels must be in posses- 
sion of a certificate of deratisation, which is valid for a maximum of six months. 
The validity can be extended by one month if the vessel can be inspected or 
fumigated at the next port. If the vessel is free from rats or if the number is 
limited, it may not be necessary to fumigate. In that case a "Deratisation 
Exemption Certificate" will be issued by the competent authorities and is also 
valid for six months. 

Apart from the delay to the vessel, fumigation is an expensive measure so that 
it is imperative to take all necessary precautions. Fumigation may also be necess- 
ary to minimise infestation when certain cargoes are carried, rice or other grains. 

Grain fittings. These were shifting boards and feeders for ships carrying full 
cargoes of grain. Special clauses had to be inserted into charterparties to cover 
the effect of these fitting on laytime. (See Grain clauses in Chapter 1.) 
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Grain space. The grainspace is the complete capacity of the ship's cargo spaces 
(including hatchways), measured in cubic feet or cubic metres. The 
measurements are taken from the tank top or top of ceiling, where fitted, to the 
underside of the deck plating and to the outside of the ship's frames. The 
grainspace is the capacity available for cargo shipped in bulk, which is free to flow 
between the frames and beams. 

The term "grainspace" not only refers to grain in bulk, but to all commodities 
so shipped such as coal, phosphate, salt, etc. Cargo shipped in bulk can flow to the 
ship's sides, so that the space inside of cargo battens and beams is fully utilised. 

The difference between grain and bale space varies from 2-10 per cent 
depending on the type of vessel (see Figure 5.1, p. 4 1 3). 

Hatch beams or hatch webs. Hatch beams, also known as hatch webs, are 
found in older general cargo vessels. These are heavy beams, fitting into sockets 
welded or riveted to the inner side of the hatch coamings. The hatch beams serve 
to support portable hatch covers. Hatch beams also restore to some extent the 
transverse structural strength of the vessel which has been affected by the absence 
of deck beams over the full breadth of the ship. 

In some ships, steel pontoon hatch covers weighing about two tons are used for 
closing the hatchways, thus dispensing with the hatch beams. These pontoons are 
handled by the ship's derricks. The hatchways in shelterdeckers were closed by 
means of pontoons whilst hatch beams and wooden hatch covers were used for 
closing the hatchways in the nveendeckers. 

In modem ships, a special hatch covering system has been designed which can 
be operated easily by the winches, saving time, compared with the normal hatch 
board type. This hatch covering is classified into three categories: the wire or chain 
pull cover, the hydraulic cover and the side rolling cover. The many advantages of 
this type of hatch cover make it suitable for use on all types of dry cargo vessels. 

Hatchways. The hatchways are the rectangular openings in the ship's decks 
giving access to the cargo holds. The vertical plating around the hatchways is 
called the "hatch coaming". 

The hatchways are usually closed by hatch covers. The hatchways are made 
weather tight. (See also Per workable hatch per day in Chapter 2.) 

Heating coils. Vessels carrying cargo oil in bulk may be fitted with steam heating 
coils in order to maintain the required temperature for pumping. By circulating 
steam through the coils it is possible to increase the temperature gradually to the 
required level to facilitate pumping by reducing the liquid viscosity. 

Fuel oil tanks are also equipped with the necessary heating coils, in order to 
ensure sufficient liquid fluidity for pumping at all times. 

Horsepower (hp). The power developed by engines was expressed in "brake 
horse power". Power is now measured in watts (W). The multiple for ships' 
engines is in kilowatts (kW). 1 kW = 1.34 hp. 

IGS (Inert gas system). After the Convention on Safety of Life at Sea 1974 and 
that on Prevention of Marine Pollution from Ships 1973 entered into force oil 
tankers had to be fitted with such a system. Inert gas is produced and piped to the 
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cargo tanks in order to reduce the oxygen content of the vapours in the tank. This 
makes the atmosphere in the cargo tanks non-flammable when the tanks are not 
completely gas free. Hydrocarbon gas in oil tanks cannot bum in an atmosphere 
containing less than 1 1 per cent oxygen by volume. If the oxygen content is kept 
below, say, 5 per cent by volume, fire or explosion should not occur in the space. 

The inert gas is produced in a fixed IGS. There are usually two methods of 
producing inert gas in an oil tanker. Ships with main or auxiliary boilers (for 
example, in steam turbine ships) can use the gas from the engine flue which 
contains only about 2 to 4 per cent oxygen. This is "scrubbed" with sea water in a 
scrubbing tank to remove sulphur dioxide (a very corrosive substance) and other 
harmful substances and then blown into the tanks through a fixed piping system. 
Alternatively, a vessel without such boilers (for example, a diesel engine vessel, the 
most common type) cannot use the exhaust from the diesel engine. The oxygen 
content will be far too high. An inert gas generator is used in which diesel or light 
fuel oil is burned to produce the gas. The gas is then scrubbed and cooled and 
piped to the tanks as described above. 

The IGS also contains barriers to prevent any petroleum gas from the tanks 
returning to the engine room where the IGS plant is located. These barriers take 
the form of a deck water seal and various non-return valves. 

Keel. This is a continuous plate running the entire length of the vessel at the 
middle part of the bottom plating. 

Knot. (See also Nautical Mile). A knot is 1 nautical mile per hour and is the 
measurement unit for speed of vessels and also aircraft. 

Length between perpendiculars (LBP). The length between perpendiculars is 
the length between the foreside of the stem and the afterside of the rudder post at 
the vessel's summer loadline. In a ship without a rudder post, the after perpen- 
dicular is the centreline of the rudder stock. 

Length overall (LOA). This is the extreme length of the ship, measured from 
forward to aft. 

Light displacement or light weight. This expression relates to the weight of the 
hull completely equipped, plus the weight of the machinery, boilers, lubricating 
oils, cooling water, water in boilers and spare parts, but excluding bunkers, cargo, 
dunnage, provisions, stores, lubricating oil, ballast, crew, passengers, their per- 
sonal effects and fresh water. The vessel's draught at light displacement is called 
"light draught". 

Load Lines Convention 1966. The regulations laid down in the Load Lines 
Convention 1930 were revised in July 1968 when the International Convention 
on Load Lines 1966 came into force. In general the 1966 Convention allows for a 
smaller freeboard for large ships, but calls for more stringent protection of open- 
ings in decks and superstructures. The tabular freeboard of dry cargo ships, if 
fitted with steel watertight hatch covers, has been considerably reduced. 

Load lines. The deck line and load lines, laid down in Load Line Rules, are 
marked on the ship's side as follows. 

The deck line is a horizontal line 300mm in length and 25mm in breadth 
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marked amidships with its upper edge passing through the point where the 
continuation outwards of the upper surface of the freeboard deck intersects the 
outer surface of the shell. 

The  load line disc is 300mm in diameter, intersected by a horizontal line 450mm 
in length and 25mm in breadth, the upper edge of which passes through the centre of 
the disc. The disc is marked amidships below the deck line. 

The horizontal lines are 230mm in length and 25mm in breadth which extend 
from, and are at right angles to, a vertical line marked 540mm forward of the centre 
of the disc and which indicate the maximum depth to  which the ship may be loaded 
in different circumstances and in different seasons. These lines are as follows: 

Figure 5.6 
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The Summer Load Line indicated by the upper edge of the line which passes 
through the centre of the disc and also by the upper edge of a line marked S. 
The Winter Load Line indicated by the upper edge of a line marked W. This is 
1/48 of the summer draught below S. 
The Winter North Atlantic Load Line indicated by the upper edge of the line 
marked WNA. This line is not marked on a vessel over lOOm in length. The 
line is 50mm below W. 
The Tropical Load Line indicated by the upper edge of a line marked T. T is 
1/48 of the summer draught above S. 
The Fresh Water Load Line in summer indicated by the upper edge of a line 
marked F. This is the distance above S equal to the "Fresh Water Allowance" 
(FwA). 
The Tropical Fresh Water Load Line indicated by the upper edge of the line 
marked TF. This is above the T line by a distance equal to the FWA. 

(See also T i m b e r  Load Lines and Fresh water  allowance.) 
The  letters marked alongside the disc and above the line through the centre of 

the disc indicate the name of the classification society, for example Lloyd's 
Register of Shipping (L.R.) which may assign the freeboard. 
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In all cases the freeboard is indicated by the vertical distance from the upper 

edge of the deck line to the upper edge of the load line in question. 
The load lines S, W, WNA and T indicate the maximum draught in salt water. 
The maximum depths to which a ship may be loaded in different seasons in the 

various parts of the world are laid down in the Load Lines Rules 1968. 
The world has been divided into various "load line zones" and seasonal areas. 

These are shown in a chart camed on board the vessel. (See Appendix VIII for a 
facsimile of the Load Line chart.) These zones govern the depth to which a vessel 
may be loaded. 

A vessel passing in the course of her voyage from one zone or area into another 
zone or area, in which another load line applies, must have been loaded in such a 
way that when she amves in the zone or area in question, her mean draught will 
not be in excess of the maximum draught allowed in the second zone or area. 

The following example will serve to explain the position: 
A vessel has the following deadweights when loaded to the appropriate 

loadlines: 

Winter: 9,650 metric tonnes 
Summer: 10,000 metric tonnes 
Tropical: 10,350 metric tonnes. 

The vessel can be fixed to load a full cargo of grain at Santos at a good freight rate 
for Hong Kong, calling at Cape Town and Singapore for fuel and water. 

Daily consumption (tomes per day): Fuel-20 
Water-10 

Reserves to be kept on board at all times: 5 days fuel and water. 
Passages: Santos-Cape Town 10 days; all Summer 

Cape Town-Singapore 15 days; Summer, then Tropical 
Singapore-Hong Kong 4 days; 2 days Tropical then 

2 days Summer. 
Assuming the vessel loads to its Summer marks at Santos and takes only the essential fuel 

and water for each part of the voyage: 

Deadweight Assumed deadweight 
PordPassage Allowed Assumed Excess Cargo Fuel Water 
Dep. Santos 10,000 10,000 9,550 300 150 
San-C. Town 200 100 
Am. C. Town 10,000 9,700 - 9,550 100 50 
Lift at C. Town 300 150 
Dep. C. Town 10,000 10,150 150 9,550 400 200 
Cape-S'pore 300 150 
Am. S'pore 10,350 9,700 9,550 100 50 
Lift at S'pore 80 40 
Dep. S'pore 10,350 9,820 9,550 180 90 
S'pore-Summer 40 20 
Am. Summer 10,000 9,760 9,550 140 70 
Summer-Hong Kong 40 20 
Am. Hong Kong 10,000 9,700 9,550 100 50 

The theoretical calculation shows that there would be an excess of deadweight 
at only one point. Because a decision has been made by management to keep five 
days' reserves at all times, and the only reduction can be made in cargo, this has to 
be reduced to 9,400 tonnes. Of course, the reduction in freight can be overcome if 
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space is available, e.g., when leaving Singapore so that additional bunkers can be 
taken if the price is lower. In practice, the shipowner may keep a smaller reserve or 
none at all but this can be very dangerous if the vessel meets bad weather or goes to 
the assistance of another vessel in distress. 

Where seagoing vessels navigate a river or inland water deeper loading is per- 
mitted corresponding to the weight of fuel, water, etc., required for consumption 
between the point of departure and the open sea. 

When loading in fresh water or in dock or river water of any density less than 
that of sea water a "Dock Water Allowance" is made for the difference in density. 

Lower hold. General cargo vessels may have one or two tweendecks (upper and 
lower) dividing the cargo compartments into lower hold and tween deck space. 

Management agreement. This expression may be connected with the 
chartering of tankers by the major oil companies on long-term demise charters, 
combined with a so-called "Management Agreement". However, in the modem 
shipping industry many shipowners give their ships out to independent managers 
under a management agreement. To provide a service to the maritime industry 
BIMCO produced "SHIPMAN", a Standard Ship Management Agreement in 
1988. (See Appendix IV for a facsimile of the box layout of SHIPMAN, with 
acknowledgements to BIMCO.) An original form should be used to obtain the 
best benefit. The boxes on the front contain a brief description of an item and a 
reference to the relevant clauses in the second part of the form. The clauses 
contain the details and are of great importance. 

Demise chartered tankers may be operated by oil companies in exactly the same 
way as their own tankers. All running expenses, including crew's wages, repairs, 
docking, insurance, survey, etc., are for charterers' account. Charterers under- 
take to maintain the vessel in efficient condition and to redeliver the vessel to her 
owners in the same good order and condition as when delivered. 

Under the so-called "Management Agreement" the owners undertake to 
operate the tanker on behalf of the charterers in accordance with their instruc- 
tions-all operating expenses being for charterers' account-against annual 
payment on an agreed management fee. Under a "Management Agreement" the 
shipowners, acting as managers undertake to make all arrangements for operating 
the tanker according to charterers' instruction and at charterers' expense, which 
implies inter alia: 

To appoint the master and officers; 
To engage a full complement of officers and crew; 
To  equip and supply the vessel; 
To  arrange for drydocking, repairs, maintenance, survey, etc; briefly, to do 

all work normally connected with the commercial operation of a ship. 

The question may be raised why the oil companies resorted to chartering by 
demise, combined with a "Management Agreement". The explanation is that the 
volume of chartered tanker tonnage has assumed such proportions that a big 
organisation would be required to deal with all operating matters. 

By bringing foreign owners into the picture for tankers charterd on a demise 
basis, combined with a "Management Agreement", advantage was taken of 
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already existing organisations with experience in the operating of ships. A great 
part of the normal work connected with ships' operation was thus transferred, so 
that the necessity to expand the oil companies' own organisation did not arise. 

Manifest. A manifest is a document containing complete specifications of the 
goods loaded by a vessel for various destinations. As a rule cargo manifests are 
drawn up by the agents in the ports of loading based upon the information 
contained in the bills of lading. 

The manifest shows: Name of vessel; Port of loading and date of sailing; Port of 
destination, and in various columns: Number of bills of lading; Marks of 
packages; Number of packages and contents; Names of shippers and consignees; 
Notify address, if any; WeightJCubic measurement; Rate of freight per unit; Total 
rebate; Net freight. 

In some foreign countries it may be required that manifests be certified by the 
respective Consul in the port of shipment. Usually Customs authorities require 
detailed manifests when the vessel amves in a port to discharge. 

Maritime Declaration of Health. When a vessel amves at a port to which health 
regulations apply, the master may be required to make a report about the health 
conditions on board his vessel and also about any circumstances on board which 
are likely to cause the spread of infectious disease. He needs to make a report if his 
ship is not a "healthy ship". 

The ship can be an "infected ship" if it has on board on amval a case of a disease 
subject to the International Health Regulations or other infectious disease or 
where a plague infected rodent is found on amval. A ship is a "suspected ship" if it 
does not have on board persons who have certain diseases but which has called at 
some infected places before amval or where there was cholera on board before 
amval or where there is evidence of abnormal mortality among rodents, the cause 
of which is unknown. A vessel is a "healthy ship" if it is neither infected nor 
suspected. 

Some ports will require even a master of a healthy ship to make a Maritime 
Declaration of Health despite being given free pratique. (See Free pratique in 
Chapter 1 .) The Declaration contains details of the vessel, the place of issue and 
date of its deratting or deratting exemption certificate (these are valid for six 
months), the number of passengers and crew and the list of points of call from the 
commencement of the voyage with the dates of departure. Then follow six 
questions concerning: 

(a) the outbreak on board of plague, cholera, etc.; 
(b) plague or abnormal mortality among the rats or mice on board; 
(c) the non-accidental death of any person on board during the voyage; 
(d) any infectious disease during the voyage; 
(e) the presence of any sick persons on board on arrival; 
( f )  other condition on board which could lead to infection or the spread of 

disease. 

Depending on the answers to the questions the vessel could be placed into 
quarantine. 
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Metacentre. This is the point where the buoyancy force up through the vessel's 
centre of buoyancy (B) when the vessel is inclined cuts the original line of force 
upwards through the original B when the vessel is upright. 

Metacentric height. This expression may be explained best by the following 
figures: 

Figure 5.7 

The ship is floating upright in still water 
WL = Waterline. 
G = Centre of gravity. 
B = Centre of buoyancy of water displaced by the ship. 
G & B are lying in the same vertical line amidships. 

The ship is in equilibrium. The upthrust or buoyancy acting through B is equal to 
the weight of the ship acting downward through G. 

Figure 5.8 

Metacentric Height 
Righting Lever 
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Metacentric height-continued 
The ship has inclined to one side through external force and has a slight heel. 

(Figure 5.8 .) 
The position of G has not changed, assuming the cargo has not shifted. 

B, = New position of centre of buoyancy. Owing to the change of the immersed part 
of the ship, the position of B has shifted to the lower side (B,). 

G and B are no longer lying to the same vertical plane amidships. 
M = Metacentre, being the point of intersection of the perpendicular line drawn from 

B and the plane amidships. 
GM = Metacentric height. 
GZ = The "arm" or "lever" of the "couple" which has been formed. 

The forces of upthrust (buoyancy) and downthrust (weight) are so disposed 
that there is a tendency for the ship to return to the upright when the inclining 
force is removed. Hence the vessel is "stable" and GZ is a "righting lever" or 
"righting arm". 

On an unstable vessel the position of G is higher, which may result from 
empty double bottom tanks, stowage of cargo on deck, absorption of water in 
deck cargo, etc. Summarising, the centre of gravity of ship, cargo, water, 
bunkers, stores and equipment must always be below the metacentre. 

The vessel will have: 
1. Positive stability if the metacentrte is above the centre of gravity. 
2. Neutral stability if the metacentre coincides with the centre of gravity in 

which case there is no righting lever to restore the original position. 
3. Negative stability if the metacentre is below the centre of gravity with the 

risk of capsizing. 

If the metacentric height is very large the vessel will be "stiff" and will roll in 
bad weather at very short intervals, subjecting the ship to heavy strain, which 
may cause damage to the ship's structure, apart from the risk of shifting cargo 
through excessive rolling. If the vessel is inclined as a result of unsymmetrical 
distribution of weight within the vessel she is said to have a "list". In this case G 
will not be in the admidships vertical plane. She may be perfectly stable, but will 
not remain upright. 

On the other hand, if the metacentric height is too small the ship will be 
"tender". It will roll less violently and may take a long time to return to the 
upright. This may also cause danger in heavy weather, possibly because the 
cargo can shift because of the delay in returning to the upright position. (See 
also Free surface effect.) 

Monsoons. Monsoons are seasonal winds blowing in opposite directions. The 
territory in which monsoons prevails, extends from 30 S-30 N latitude in those 
regions in which the oceans are surrounded by vast areas of land: 

North of Equator 
North East Monsoon October-April 
South West Monsoon April-October 
South of Equator 
South East Monsoon April-October 
North West Monsoon October-April 
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Nautical mile. This is the unit of distance used at sea. It is the length of one 
minute of latitude and this varies from the equator to the poles. For convenience, 
a standard nautical mile is assumed to be 1,852 metres or 6,080 feet, which is the 
true length of a nautical mile in about latitude 52 degrees. 

On even keel. See Down by the head. 

On her beam ends. This term is used to describe a vessel which has listed as a 
result of shifting of cargo or ballast to such an extent that her deck edge is submer- 
ged and her righting power is insufficient to restore the original position. 

Out-of-pocket expenses. The out-of-pocket expenses of a vessel in operation 
only cover the extra expenses which are incurred in comparison with a vessel lying 
idle in the home port. Wages, food, etc., as well as depreciation charges in full can 
be deducted from the running costs of the vessel in operation, in order to arrive at 
the out-of-pocket expenses. 

Owners' agents. If the consignment clause in a charterparty provides for 
charterers' agents to be employed at ports of loading or discharge, it is in owners' 
interests to appoint their own agents who can assist the matter in any controversy 
which may arise. Ordinarily charterers' agents will protect their principals' inter- 
ests first and owners' interests second. Should difficulties arise, the master should 
be in a position to apply to owners' agents who are familiar with the custom of the 
port. Owner's agents may be called "protecting agents". 

Peak tanks. Distinction is made between the forepeak tank and aft peak tank. 
The forepeak is the space between the stem and the collision bulkhead. The 
distance between the stem and the collision bulkhead must be at least 5 per cent of 
the ships's length and not more than 8 per cent. (See Collision bulkhead.) The 
forepeak tank is the part of the forepeak up to the deck. 

The after peak tank occupies the space between the stem and the afterpeak tank 
bulkhead. 

Both peak tanks may be used for fresh water or ballast. 

Plimsoll mark. This name for the load line is derived from Mr Samuel Plimsoll, 
a British politician, who strongly advocated measures to cease the practice of 
overloading vessels and placing the lives of the seamen on board in grave danger. 
In 1876 this action resulted in legislation being enacted in the United Kingdom, 
and this brought the desired result and the Merchant Shipping Act was amended 
accordingly. (See also Load lines.) 

Protest. (See also Sea protest.) A letter of protest or note of protest may be given 
by the master to various parties such as shippers, charterers, or stevedores, who 
engage in activities which are unacceptable to the master. 

Reserve buoyancy. The submerged part of a vessel provides it with buoyancy. 
The volume of the enclosed spaces above the waterline is the reserve. They pro- 
vide additional buoyancy as weights are loaded to immerse the vessel deeper. 
Reserve buoyancy determines the depth to which the ship can be loaded and also 
the assignment of loadlines and freeboards. 
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Salvage costs. This expression includes all expenses properly incurred by the 
salvor in the performance of the salvage services. (See Chapter 10.) 

Sea protest. In case of damage to a vessel or her cargo or when she has 
encountered exceptionally heavy weather during the voyage which may have 
caused damage, the master will register a protest ("note a protest") before the 
competent authorities, e.g., notary public or Consul. Such a protest may be 
extended or completed within a certain limit of time after arrival. 

In some European countries a sea protest is essential before the shipowner can 
declare general average. 

Seasonal ports. Ports which are only accessible to ocean shipping during part of 
the year, such as ports in the St. Lawrence and in the White Sea, are called 
seasonal ports. Because of ice, these ports and their approaches are closed for 
navigation between December and spring. 

Segregated ballast tanks. These are tanks which must be provided on board 
crude oil tankers after the MARPOL 197311 978 Convention entered into force in 
1983. Cargo oil and ballast must be segregated to prevent pollution. Segregated 
ballast is ballast water that is introduced into a tank which is completely separated 
from the cargo oil and oil fuel system and which is permanently allocated to the 
carriage of ballast or to the carriage of ballast or cargoes other than oil or noxious 
liquid substances. (See also Clean ballast.) 

Settling tanks. Motorships are fitted with settling tanks. Fuel oil may be 
contaminated with water, which settles to the bottom of the tank and can be 
drained. This process is accelerated by heating the fuel oil by steam heating coils. 
Two tanks are usually fitted. 

The capacity of settling tanks is such that alternately the daily quantity of fuel 
can be drawn from one of the tanks, so that sufficient time is left for the settling of 
the fuel oil in the remaining tanks. The capacity of each tank can be about 12 
hours' supply. 

Sheer. The sheer of a vessel is the longitudinal curvature of the deck from the 
lowest point on deck amidships. The average sheer of a general cargo vessel is 
about 1 per cent of the ship's length. The sheer may increase the vessel's reserve 
buoyancy. Sheer features in the assignment of load lines. (See also Load lines.) 

Shifting boards. In older ships loading grain in bulk, all necessary and 
reasonable precautions were taken to prevent the grain from shifting by fitting 
shifting boards. For ships fmed for loading a full cargo of bulk grain, the condition 
that the vessel must be in all respects ready to load not only implied that the cargo 
compartments had to be clean, dry and ready to receive the cargo of grain, but 
shifting boards also had to be in place. A surveyor's certificate to this effect was 
produced when senring notice of readiness on the charterer or his agents. Now, 
ships are designed specially to carry grain safely in bulk and shifting boards may 
not be necessary. In any case the ship must possess a "document of authorisation". 

Shipbroker. The shipbroker acts as an intermediary between charterers, shippers 
and consignees of cargo on one side and the shipowners or carriers by sea on the 
other. The principal functions of a shipbroker are: 
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Shipbroker-continued 
(a) Fixing of charters for cargo liners and tramp vessels (chartering brokers) 
(b) Acting as chartering agents for large trading concerns 
(c) Negotiating the sale or purchase of ships. 

Shipowners. The owners of a vessel are the persons or companies officially regis- 
tered as owners of the ship. The certificate of registry, issued by the registrar, 
contains the particulars which have been entered in the "register", concerning the 
"ownership" of the vessel, in particular: 

(a) the name of the ship and home port, i.e., port of registry 
(b) the particulars respecting her origin stated in the declaration of 

ownership. 
(c) the name and description of her registered owner; if more than one, the 

proportionate share of each. 

Ship types .  The development of ship types has been dictated very largely by 
technological advances, mechanisation and specialisation for different cargoes 
carried. The various designs can be divided into different categories, commercial, 
industrial and service vessels (leaving aside military vessels). 

SHIP TYPES 

Commercial vessels Industrial vessels Sem'ce vessels 
General cargo ships Dredgers Tug boats 
Container ships Pipe-laying vessels Off-shore supply 
Oil tankers Drilling vessels boats 
Chemical tankers Semi-submersibles Crane support 
Liquefied gas carriers Incinerator vessels vessels 

carriers Hopper barges Diving support 
Dry bulk carriers Fish processing vessels vessels 
Combination carriers Fitch catchers Fire boats 
OreiBulWOil carriers Fisheries research Pilot boats 
LASH vessels ships Environmental 

(Lighter aboard ship) Oceanographic research protection 
Roll on/Roll off vessels vessels 

vessels Ocean mining vessels Garbage collection 
Integrated tugibarge Seismic exploration vessels 
Heavy lift ships vessels 
Timber carriers 
Livestock carriers 
Passenger ships 

At the end of 1989, the world fleet trading commercially was (according to Lloyd's 
Statistical Tables 1989) : 

Ship iype Gross tonnage ('000) Deadweight ('000) 
Oil tankers 123726 238454 
Ore and bulk carriers 109509 193540 
General cargo 5 1680 75869 
Container ships 22735 24647 
OrebulWore carriers 19973 37835 
Liquefied gas carriers 10054 10358 
OiVchemical tankers 5852 9900 
Chemical tankers 3409 5850 

Six of these ship types are illustrated in Figures 5.9 to 5.14. The illustrations are 
meant to be very fundamental to show certain features and plans, profiles and 
midship sections. 
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Signed under protest. If charterers or shippers object to the insertion of a 
certain clause in the bills of lading, the master may sign the bills of lading under 
protest. The words "signed under protest" affect the master's signature so that it 
cannot be produced as evidence. 

Should there be any serious doubt as to the correctness of the quantity or weight 
inserted in the bills of lading, it is ncecessary to include the qualification "signed 
under protest" in the bills of lading, or to have an official protest drawn up. 
Alternatively, the master may give to the other side a "letter of protest". 

Sounding. See Ullage. 

Stability. The stability of a ship is the tendency she possesses to return to her 
original position after she has heeled because of external forces. The stability of a 
ship mainly depends upon the metacentric height. (See Metacentric height.) 

Stowage factor (SF). This is the numeral which expresses the volume (space) in 
cubic metres or cubic feet occupied by a unit mass of cargo, i.e., 1 tonne (1 metric 
ton) when stowed. It is an empirical figure reached by experience of previous 
stowage and takes into account "broken stowage" and dunnaging. For example, 
the actual volume occupied by 1 tonne of a piece of cargo may be 2.5 cu. m. but 
because of its awkward shape and the need to separate it from other adjacent 
cargo, it will occupy 2.73 cu. m. The SF is then said to be 2.73. 

Before general metrication, stowage factors were given in cubic feet per ton (of 
2,240 pounds). Indeed, these figures were easier to remember. For example, jute 
in bales stowed at about 65 (ft,/ton). The metric SF is about 1 3 1 .  

It must be stressed that SFs are always quite approximate values and the actual 
space taken up by a parcel of cargo will depend on the care taken in stowing it, the 
shape of the compartment, the type of dunnage used, the form of packing, the 
need for a greater or lesser segregation from other cargo in the same compartment 
and even the season in which the cargo is loaded. SFs are therefore useful at the 
planning stages before a cargo is loaded so that it can be considered how best to 
load the cargo on board the vessel or in a container to maximise the space used 
with the greatest safety. 

In the case of bulk liquids, SF is replaced by SG-the "specific gravityu-which 
is the mass (tonne) per unit volume (m,). This is because bulk liquids will fill the 
compartment into which they are loaded. 

Stowage plans. See Cargo plan. 

Subsidies. A subsidy is a financial assistance for shipping. There are many types 
of subsidies. Their main purpose is to help develop shipping activities or to assist a 
national fleet in the face of foreign competition. Subsidies can be long-term or 
permanent or used only when shipowners are faced with financial fiscal 
difficulties. Subsidies can be directly paid to shipowners or indirectly assist the 
shipping industry. 

Construction, credit, insurance, operating and scrap-and-build subsidies are 
some of the many direct subsidies. Indirect assistance can include shipbuilding, 
taxation and depreciation allowances, and reductions in port and canal tolls for 
national flag camers. Subsidies are one form of protectionism and can act against 
free competition in the markets of the shipping industry. 
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Subsidies-continued 
In the United States, the Constructional Differential Subsidy (CDS) and the 

Operating Differential Subsidy (ODs) were quite notorious after the Second 
World War. The U.S. flag fleet operating in foreign trades is usually subsidised. 
Before the Reagan Administration, U.S. flag ships had to be built in the U.S. and 
have U.S. crews. The shipowners were guaranteed differences between their own 
costs and those of typical competition by the CDS and ODs. During the Reagan 
Administration, additional CDS funding ceased so the shipyards could build ships 
only for the coastal trades where no subsidies were given. Even the ODs was cut 
back. 

Sweating. See Ventilation. 

Tally. Upon delivery of cargo, the number of packages is checked by tally clerks. 
The information on tally clerks' sheets is inserted on the mate's receipts and bills 
of lading. 

Tarpaulins. In older, general cargo ships, before proceeding to sea it is customary 
to place three tarpaulins over the hatch covers, thereby ensuring watertightness. 

The tweendeck hatches may also be covered by a tarpaulin. 

Timber Load Lines. Special timber load lines can be used only when a ship 
carrying a cargo of timber on deck complies with the Load Line Rules. 

For the carriage of timber as deck cargo, the IMO "Code of Practice for Timber 
Deck Cargoes" must be followed. 

The timber deck cargo must be compactly stowed, lashed and secured. It must 
not interfere in any way with the navigation and necessary work of the ship or with 
the provision of a safe margin of stability at all stages of the voyage, regard being 
given to additions of weight, such as those due to absorption of water and to losses 
of weight, such as those due to consumption of fuel and stores. 

During the winter season the height of the timber deck cargo above the weather 
deck may not exceed one-third of the extreme breadth of the ship. At other times 
the regulations do not prescribe any limit. The deck load may be built up to any 
height, consistent, of course, with the general requirements of safety and stability, 
and must not exceed the designed maximum permissible load on the weather 
decks and hatches. The height of the deck cargo should be restricted so that the 
visibility from the navigation bridge is not impaired and any forward facing profile 
of the timber cargo on deck does not present overhanging shoulders to a head sea. 

Ship's personnel must also be protected and, if timber cargo is carried on deck, 
guard rails or guard lines must be provided on each side of the deck cargo, 
together with a lifeline to allow the crew to move along the surface of the timber 
over the length of the ship. The IMO "Code of Safe Practice for Ships Carrying 
Timber Deck Cargoes" contains many more guidelines, all aimed at overall 
safety. 

The special timber load lines are marked on the ship's sides as follows (the "L" 
standing for "lumber", another word for wood): 

LS = The Summer Timber Load Line indicated by the upper edge of a line. 
LW = Winter Timber Load Line. 



454 S H I P S ,  S H I P P I N G  OPERATIONS AND S H I P P I N G  TERMS 

Timber Load Lines-continued 
LWNA = The Winter North Atlantic Timber Load Line. This is level with 

the WNA Line. 
LT = The Tropical Timber Load Line. 
LF = The Fresh Water Timber Load Line in Summer. 
LTF = The Fresh Water Timber Load Line in the Tropical Zone. 

Figure 5.15 

LTF 
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In all cases the freeboard is indicated by the vertical distance from the upper 
edge of the deck line to the upper edge of the load line in question. The lumber 
freeboard is less than the normal summer freeboard to indicate that the timber 
may add to the ship's superstructure volume and thus improve the reserve 
buoyancy. 

(See also Load lines.) 

Tonnage marks. These are marks which are painted on the sides of some ships 
whose tonnage is measured as if the space between the upper deck and the second 
deck from above is not included in the tonnage. The tonnage that these ships have 
is called either "modified" or ccaltemative" tonnage. (See Modified Tonnage in 
Chapter 6.) 

TPC. Tonnes per Centimetre Immersion. If the vessel is loading in salt water 
and the freeboard is checked it may be found that more cargo can be loaded to 
immerse the ship another few centimetres. It is useful to convert this to tonnes. 
This is the TPC. The TPC varies with the draught and with the water density. 
Changes in draught cause a change in displacement and the TPC assists in cal- 
culating the change. TPC can be calculated by the formula 

TPC = (A) x (d) 
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TPC-continued 
where A = area of water plane at a certain draught and d = density of water in 
which the ship floats. 

Trim. The trim of a vessel is the difference between the draughts fore and aft. If the 
draught fore and aft is the same, the vessel is "in trim" or "on even keel". 

If charterers have the option to take delivery of the cargo in more than one port, 
it is important that the ship will be in seaworthy trim upon sailing from the first 
port of discharge, i.e., that the draught fore and aft will be such that the ship can 
proceed on her voyage without affecting its manoeuvrability or safety. It is 
preferable to arrange for a deeper draught aft than forward, in order to have a 
more manageable ship in good trim. 

It may be added that where a bulk cargo is to be discharged at two or more ports 
it is customary to stipulate in the charterparty that "the vessel is to be left in 
seaworthy trim between ports of discharge". If the master has not been informed 
of the intention of the charterers to exercise the option of discharge at more than 
one port at the time of loading, additional expenses may be incurred at the first 
port of discharge to comply with the "safe trim" requirement. These additional 
expenses are recoverable from the charterers. Leaving the vessel in seaworthy trim 
may involve more measures and expenses than seeing to the proper draught fore 
and aft. 

"Trim" also refers to the levelling of a bulk (or other dry cargo) either to make 
more space for other cargo or to prevent the shifting of dry bulk cargo. 

Tween deck. General cargo vessels may have one or more tweendecks (upper and 
lower) dividing the cargo compartments into lower hold and tween deck space. 
There may be more than one tween deck in older style general cargo ships and 
certain passenger ships. 

Ullage. This is a measurement of space between the surface of liquid in a tank and 
the top of the tank inner surface. Ship's ullage tables are drawn up, based on the 
internal volume of a tank measured from some reference point, e.g., the lip of an 
"ullage" hole. The reverse of ullage is sounding. This is the depth of liquid in a 
tank measured from the liquid surface to some reference point at the bottom of the 
tank. "Sounding tables" may complement or replace "ullage tables". (See Figure 
5.16, p. 456.) 

This expression covers the free space left in the tanks after loading liquids in 
bulk. In oil tankers, ullage is left in order to leave room for expansion when the oil 
is heated to a higher temperature before discharge. Oil can also expand with 
atmospheric temperature changes so that oil tanks are customarily loaded to 98 
per cent capacity. 

Unseaworthiness. If the condition of a vessel is such that she is not reasonably fit 
in all respects to encounter the ordinary perils of the sea, either by insufficient 
maintenance and repairs, incomplete crew, insufficient equipment or wrong 
stowage of cargo, etc., she is referred to as being unseaworthy. Unseaworthiness 
can affect charterparties and other contracts of camage of goods by sea and can 
also affect the shipowners' protection under his marine insurance policy. (See 
Seaworthiness in Chapters 1 and 3 and also Chapter 8.) 
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Figure 5.16 
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In addition to these problems, many ports exercise port state control, whereby 
they inspect ships visiting their ports and if the ships are so unseaworthy as to be 
dangerously unsafe, the penalties for the shipowner and the master can be very 
high. The ship can also be detained. 

Ventilation. Cargo damage due to climatic conditions includes such effects as 
mould formation, germination of grain, corrosion and rust on metals, and wetting 
of sensitive materials such as leather. The general cause of such damage is 
condensation from various sources. 

Ventilation of cargo spaces cools the cargo (or warms it if necessary) so that 
temperature differences between the cargo and the atmosphere are kept to a 
minimum. Ventilation also prevents the accumulation of moisture in the cargo 
space, whether this be a cargo hold or a container, thus reducing condensation 
within the space. The purposes of ventilation also includes dissipation of gases 
which can be flammable and/or noxious, removal of heat, and removal of taint 
which can damage odour-sensitive cargo. Considerable harm can be done to 
some cargoes by ventilating too much and to others by not ventilating at all. 

Some cargoes which contain moisture may give off this moisture on the sea 
passage. These are called "hygroscopic" cargoes. Moreover, if cargoes are loaded 
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Ventilation-continued 
in a cool climate and then the vessel travels to a warmer climate any incoming air 
may condense on the cargo. Cargo may then give off moisture. This is known as 
"cargo sweat". If the ship loads in a warmer climate and proceeds to a cooler 
climate, the cold sea temperature will cause the air in the hold to condense on to 
the ship's structure and can also damage cargo. This is known as "hold sweat" or 
"shipYs sweat". 

For example, if canned goods are loaded in New York in winter for transit 
through the Panama Canal, the cans will not be much warmer on approaching the 
Canal than when they were loaded. However, the outside temperature will have 
risen, as will the "dew point". (The dew point of the air is the temperature of a 
glass or metal object just cold enough to cause dew to appear on it when exposed to 
that air.) Ventilation will cause the outside air to enter the cargo space and deposit 
moisture on to the colder cans. This would be cargo sweat. 

On the other hand, if bags of rice are loaded in Burma in December for dis- 
charge in Japan, as the vessel proceeds to the destination the vessel's steelwork 
becomes cooler but the cargo retains much of its high temperature in the cargo 
spaces. Rice is a hygroscopic cargo. The warmth inside the mass of rice will cause 
an upward current of air from the cargo to condense underneath the cold decks or 
container tops and this moisture can be deposited on the cargo. 

Washplate. In order to minimise the movement of fuel oil or water in partially 
filled tanks during heavy weather, thereby exposing the tanks to heavy strain, 
longitudinal washplates are fitted, thus reducing the free surface. 

(See also Free surface effect.) 

Watch system. At sea the day of 24 hours is divided into duty periods or watches 
with traditional names: 

Afternoon watch No0114 pm. 
First dog watch 4 pm-6 pm 
Last or second dog watch 6 pm-8 pm 
(The two dog-watches are combined into the "evening watch") 
First watch 8 pm-midnight 
Middle watch Midnight4 am 
Morning watch 4 am-8 am 
Forenoon watch 8 am-noon 

WORLDSCALE. On 1 January 1989, a "New tanker nominal freight scale" 
took the place of the old system of freight scales for tankers called simply 
ccWorldscale". The new system, with a new basis of calculation of the freight rates, 
was called "New Worldscale". However, by 1 January 1990, this had become so 
accepted in the tanker markets that the word "new" was dropped. 

The Worldscale system generally governs tanker fixtures and freight rates and 
the system is an index based on the cost of operating a standard tanker on the route 
chosen for the fixture. The index is changed every six months by the Worldscale 
Association with offices in New York and London and published in books which 
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WORLDSCALE-continued 
are distributed to subscribers to the service. The changes reflect the actual changes 
in the costs for the standard vessel. 

Basis of calculation: All rate calculations, which are made in U.S. dollars, 
are per tonne for a full cargo for the standard vessel based upon a round voyage 
from loading port or ports to discharging port or ports and return to first loading 
port using the under-mentioned factors. 

All of the factors shown are purely nominal and for rate calculation purposes 
only. In particular, the fixed hire element of US$12,000 per day is not in- 
tended to represent an actual level of operating costs, nor to produce rates 
providing a certain level of income or margin of profit, either for the standard 
vessel or for any other vessel under any flag. 

(a) Standard Vessel 
Total Capacity 75,000 tonnes 

(i.e., the vessel's capacity for cargo, plus stores, water, and bunkers, both voy- 
age and reserve). 

Average service speed 14.5 knots 
Bunker consumption steaming 55 tonnes per day 
Purposes other than steaming 100 tonnes per round voyage 
In port five tonnes for each port involved in the 
Grade of fuel oil 380 centistokes voyage 

(6) Port Time 
Four days for a voyage from one loading port to one discharging port; an 
additional 12 hours being allowed for each extra port involved on a voyage. 

(c) Fixed Hire Element 
US$12,000 per day 

(d) Bunker Price 
USS74.50 per tonne 

This price represents the average worldwide bunker price for fuel oil (380 cst) 
during September 1988 as assessed by Cockett Marine Oil Limited (of 
London). 

(e) Port Costs 
Port costs used are those assessed by the Worldscale Associations in the light 

of information available to them up to the end of September 1988, the rate of 
exchange used for converting costs in a local currency to U.S. dollars being the 
average applicable during September 1988. 

@I Canal Transit Time 
24 hours is allowed for each transit of the Panama Canal. 
30 hours is allowed for each transit of the Suez Canal. 
Mileage is not taken into account in either case. 
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W ORLDSCALE-continued 
(g) Laytime 

The time allowed for loading and discharging shall be 72 hours and shall be 
subject to whatever qualifications, if any, in the charterparty. 

(h) Route Policy/Distances 
The following route indicators are used in the Schedule and when quoting 
rates: 

C which means via Cape of Good Hope, laden and in ballast. 
CS which means via Cape of Good Hope, laden, Suez Canal in ballast. 
S which means via Suez Canal, laden and in ballast. 
P which means via Panama Canal, laden and in ballast. 
C P  which means via Cape of Good Hope, laden, Panama Canal in ballast. 
H which means via Cape Horn, laden and in ballast. 
C H  which means via Cape of Good Hope, laden and in ballast, and Cape 

Horn, laden and in ballast. 



Tonnage of Ships 

Tonnage is used for many purposes in shipping-for assessment of port and harbour 
dues, pilotage charges, canal tolls, insurance premiums, manning levels, maritime 
statistics, limitations of liability, and as a criteria for application of regulations made 
under International Conventions, in particular, SOLAS 74/78. 

The word does not imply the ship's weight or the weight of the cargo but concerns 
the internal volume of the ship and is therefore an indication of the ship's cargo 
carrying capacity. Ships are measured internally and issued with a certificate which 
states their "gross" and "net" tonnage. Crudely, "gross tonnage" is a measure of 
the volume of a vessel, and "net" tonnage represents the volume actually available 
for cargo. 

Ships' internal structures are complicated with a number of internal spaces used 
for various purposes, not all of them for cargo carrying. Also, large amounts of 
money (fees, premiums, dues, and the expense of complying with regulations, the 
stringency of which generally increases with gross tonnage) depend on the certified 
tonnage. Therefore shipowners, on the one hand, and various authorities, on the 
other hand, have different criteria which they would prefer applied in the measure- 
ment of ships' internal volume. 

The result is that various systems were used to determine the tonnage of cargo and 
passenger ships. For example, for transit through the Suez and Panama Canals, the 
rules of those authorities apply to give the SCNT (Suez Canal Nett Tonnage) and 
the PCNT (Panama Canal Nett Tonnage). Different tonnage measurement 
systems can give different tonnages for the same vessel. For example, for a general 
cargo vessel of 15,000 deadweight tonnes, the figures could be as below: 

System Britkh Liberian Panama Canal Suez Canal 
Gross tonnage 9280 9080 9180 9240 
Net tonnage 6350 6240 7290 7440 
For a bulk carrier of about 34,000 deadweight tonnes, the tonnages could be: 
Gross tonnage 23500 21000 23500 25000 
Net tonnage 14800 13500 18000 20500 

However, international cooperation at the level of IMO has resulted in a new basis 
for tonnage measurement-the International Convention on the Tonnage 
Measurement of Ships, adopted in 1969 and in force from 18 July 1982. Not all 
countries have accepted the 1969 Tonnage Convention, e.g., Panama and. Suez 
Canals still use their own rules. 

The purpose of the Convention is to achieve a new unified system of measure- 
ment of tonnage of all ships of all nations and presumably for all purposes. There 
are a number of expected advantages over the older systems which had 
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produced some serious deficiencies. The new "International Tonnage" has immedi- 
ate application to certain classes of vessels. These are: 

(a) "new" ships of 24 metres or more in length (built after 1982); 
(b) existing ships of 24 metres or more in length, whose tonnage is substan- 

tially altered (e.g., by increase in size which is known as "jumbo- 
isation"); 

(c) existing ships of 24 metres or more in length, whose owners apply to have 
them measured under the new system. 

However, in specified instances, e.g., in the case of existing ships and "new" ships 
which are less than 24 metres in length, the older systems are still permitted to be 
used until 17 July 1994. The International Tonnage Measurement system will 
apply to all ships after that date. 

Therefore, previous systems will first be considered before a consideration of the 
Tonnage Convention 1969. 

A ship is "measured" and issued with a Tonnage Certificate. Since 1965, Lloyd's 
Register of Shipping is also authorised to perform these functions for a ship which is 
classed with Lloyd's Register. However, since 18 July 1982, certain other Classifi- 
cation Societies can be "Certifying Authorities" in addition to the appropriate 
government department. 

The certificate of tonnage specifies a ship's "gross" and "net" tonnage, the latter 
also being referred to as "Register" tonnage since it is the figure recorded on a 
vessel's certificate of registry. If deck cargo is carried in spaces not included in 
tonnage measurement, the volume occupied by this cargo is added to the ship's 
certified tonnage for tonnage purposes. 

Gross tonnage. Under the pre-1982 British tonnage system, for purposes of 
measurement, gross tonnage is the sum of the following volumes: 

"underdeck tonnage" + tweendeck space between upper and second deck 
+ volume of permanently closed in spaces onlabove upper deck + "excess of 
hatchways" (volume of hatchways > 112% of gross tonnage) + lighting and 
ventilation spaces for propelling machinery. 

Underdeck tonnage. Space below the "tonnage deck", above the double 
bottom tanks, open floors or ceilings and between inboard faces of frames or 
sparring and including protuberances such as shaft bossings, bulbous bows, and 
so on. (The "tonnage deck" is the second deck from above except in the case of 
single-decked vessels in which case it is the upper deck.) 

Lightinglventilation spaces are included in the gross tonnage if: 
(a) The owner has applied for these spaces to be included in the propelling 

machinery space of the ship. (This propelling machinery space is deduc- 
ted from gross tonnage to arrive at net tonnage.) 

(b) The spaces are permanently marked by a notice stating their purpose; 
and 

(c) A surveyor certifies that the spaces are seaworthy, properly constructed, 
reasonable in extent and cannot be used for other purposes. 

Excluded spaces. These are not included in the "gross tonnage": e.g., dry 
cargo space above the upper deck, machinery spaces above the upper deck, 
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Gross tonnage-continued 
wheelhouse, navigation spaces, galley, dedicated water ballast tanks above the 
upper deck, and so on. 

Such excluded spaces (except dry cargo space) must be certified by a surveyor 
to be reasonable in extent, properly constructed and permanently marked as to 
their purpose. Double bottom tanks are not spaces included in the gross 
tonnage. 

Registered tonnage. This is Gross tonnage less "Deductions" less "Allow- 
ance for Propelling Machinery Space". 

Deductions can only be allowed if they were originally included in the gross 
tonnage: 

Master's and crew's accommodation. 
Navigation spaces. 
Chain lockers. 
Steering and anchoring/mooring machinery spaces. 
Safety equipment and battery storage spaces. 
Workshops and storerooms for maintenance equipment. 
Pumprooms and pumping machinery spaces. 
Dedicated water ballast tanks (up to 19 per cent of the gross tonnage when 

added to exempted water ballast capacity and double bottom space). 

Deducted spaces must be certified as being in compliance with all regulations 
(e.g., crew accommodation standards, construction rules, etc.) and reasonable 
in extent. They must also be permanently marked by a notice stating their 
purpose. 

Allowance for propelling machinery space. In the middle of the 19th 
century steam engines were replacing sails as the main means of propulsion. 
Ships were no longer at the mercy of the weather, in particular, the wind, and 
engines could generally be used to get a ship out of.danger. Therefore, from a 
safety view point, authorities encouraged owners to fit engines to their ships. 
Early engines were steam reciprocating and occupied a large space in relation to 
the power they produced. Modem engines are reduced in size for the same 
power. However, an effect of the large early engines and also of the authorities' 
attempts to encourage the fitting of engines was that the machinery space was 
allowed to be deducted from gross tonnage according to a sliding scale formula 
which advantaged ships with larger propelling machinery spaces. 

The consequence is that owners have ships designed with large spaces 
reserved for propelling machinery, much larger than would be required for the 
main propulsion system. This has led to some anomalies where unnecessarily 
large propelling machinery space is provided for small engines so that the gross 
tonnage can be greatly reduced. The large machinery spaces could be a 
disadvantage to the vessel's reserve buoyancy and could cause the vessel to sink 
after damage. In Hong Kong, for example, a ferry sank in 1977 after a collision. 
The subsequent marine inquiry established that the cause of the sinking was the 
large open spaces, although the engine was small. The allowance is determined 
on a formula. 
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Modified tonnage. Sometimes a shipowner may find that the cargoes his ship 
canies rarely submerge the ship's normal load lines. This would be the case with 
light, bulky cargoes or with livestock or other low density cargo which can have a 
low deadweight. He can apply to the authorities for the load lines to be marked 
lower down the side of the ship. Calculations for the distance from the load lines to 
the deck (i.e., the "freeboard") are made with reference to the second deck from 
above (in the usual general cargo ship type to which this applies) and not to the 
uppermost deck. This is called a "greater than minimum freeboard" under the 
Load Line Convention. (One advantage of larger freeboards may be that 
Classification Societies allow lesser "scantlings" or standard dimensions for the 
structural components of the vessel.) 

The ship's gross tonnage is measured, this time excluding the space between the 
second and upper decks. Naturally, the ship will also have a lower registered 
tonnage. This tonnage is known as "modified tonnage". 

Modified tonnage was a concept introduced in 1967, mainly by IMO, because 
of the problem posed by the type of vessel known as a "shelter decker". The 
scheme resulted in a special "Tonnage mark" placed on each side of the ship. 

The traditionally designed general cargo vessels of the 1950s and 1960s (still 
found in some old-fashioned trading areas today) was the "three-island type" 
with raised forecastle, accommodation block and raised "poop'' as shown in 
Figure 6.1 below: 

Figure 6.1 
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Modified tonnage-continued 
The spaces on deck between these structures were exempted from tonnage 
measurement but could be used for cargo. Owners did carry cargo in these 
"we11s" and protected it by awnings and other shelters which gradually became 
more permanent. Eventually the spaces were totally enclosed with a permanent 
deck above. These spaces became known as the "shelter deck spaces". See Figure 
6.2: 

Figure 6.2 

TONNAGE HATCH 
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However, to maintain the fiction that the space above the original upper deck 
was still "open", the shelter deck spaces were interconnected by openings and a 
small "tonnage hatch" at the after end of the ship led to the shelter deck space. 
The tonnage hatch could not be permanently or substantially covered. This led to 
a concern for the safety of these vessels. For example, if there was fire or flooding, 
the danger could spread from one end of the ship to the other without hindrance. 

The tonnage mark was introduced to encourage shipowners to close all these 
"tonnage openings" and restore the vessel's integrity without being penalised by 
having the shelter deck space included in the vessel's tonnage. This method was 
not popular with port and other authorities which derive their revenue based on 
the ship's tonnage. 

For modified tonnage, the space between the second deck from above and the 
upper deck is not included in tonnage measurement. Where these tonnages apply, 
a "tonnage mark" is placed on the ship's side, in line with the deepest load line. 
The tonnage mark functions as a badge rather than as a level to which the vessel 
may be loaded. See Figure 6.3: 
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Modified tonnage-continued 
Figure 6.3 Tonnage mark for modified tonnage 
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Alternative tonnage. A vessel may sometimes load a full cargo which takes it 
down to the normal load line marks. At other times it may load a full cargo of 
low-density, light commodities. The shipowner can request modified tonnage in 
addition to the normal (e.g., British) gross and registered tonnage. A special 
certificate is issued, showing both tonnages. When the details of the vessel are 
included in publications, e.g., in the "Register" published by Lloyd's Register of 
Shipping, both tonnages will also be shown. 

A modified tonnage may apply to a vessel as an alternative to its normal 
tonnage. The same criteria for modified tonnage would apply. Once again, a 
tonnage mark would be used but in this case it is placed at a distance below the line 
of the second deck from above. This distance depends on the length and depth of 
the vessel. It is common for the tonnage mark to be closer to the keel than the 
deepest load line. 

In this situation the tonnage mark is not like a "badge''. If the tonnage mark is 
not submerged, the modified (lower) tonnage applies for various purposes, such 
as harbour and pilotage dues. If it is submerged, because of the loading of the 
vessel, the normal gross and net tonnages will determine the various charges on 
the vessel. Port authorities react unfavourably even to this system, their revenue 
depending on the submersion of a mark. The submersion was variable and 
unpredictable yet the vessel's earning capacity was not affected if the cargo was 
light and bulky so that the normal load lines were not submerged nor was the 
tonnage mark. 

Suez Canal tonnage. The main purpose of the special measurement system is to 
establish criteria which determine the owner's liability to pay Suez Canal tolls. 
These were raised to take effect on 1 January 199 1. The tolls are expressed in 
"Special Drawing Rights" (SDRs) per Suez Canal Nett Ton (SCNT) and vary 
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Suez Canal tonnage--continued 
whether the vessel is laden or in ballast. There are a number of similarities and 
some significant differences with the British system of tonnage measurement. An 
example of the latter is the treatment of double bottom tanks. These spaces are not 
included in the British system but if these spaces are used for cargo or bunkers 
during a Canal transit, they are added to the SCNT for that transit. 
Examples of SCNT are: 

Suez Canal Net Tonnage (SCNT) 
First 5000 Next 5000 Next 10000 

Type of vessel Loden Ballast Laden Ballast Laden Ballast 
Crude oil 

tankers 7.00 5.95 3.90 3.32 3.50 2.98 
Products 

tankers 7.00 5.95 3.90 3.32 3.55 2.98 
Bulkers 7.00 5.95 3.90 3.32 2.80 2.38 

For container vessels, surcharges are applied depending on the number of tiers 
of containers camed above the weather deck, e.g., 7.5 per cent, 10 per cent and 
11.5 per cent for three, four and five tiers respectively. 

The Suez Canal Authority felt that the tolls were driving vessels to use the Cape 
routes and, in 1987, introduced a scheme to encourage long-haul vessels to use 
the Canal rather than the Cape by offering them a toll rebate equivalent to the 
difference in cost between the two routes. The scheme was successful in attracting 
back some of the vessels which could use the Canal. At the end of 1989 other 
schemes were introduced to attract even larger vessels, e.g., VLCCs to take the 
Canal route partly laden and load fully at Sidi Kerir, on the Mediterranean. A 
reduced toll package was offered based on a round trip. 

Panama Canal tonnage. This is tonnage measured according to rules published 
by the United States Government from 19 12 under authority delegated by the 
Panama Canal Company. The main purpose of the special measurement system 
is to establish criteria which determine the owner's liability to pay fees for Panama 
Canal transits. 
From 1 October 1989, the transit tolls were: 

For loaded vessels, US82.01 per Panama Canal Net Ton (PCNT). 
For vessels in ballast, US81.60 per PCNT. 

In 1989 and 1990 there were considerable changes and surcharges and also 
extra charges for the infrastructure, such as tugs and line handlers. 

International tonnage. Clearly, there are a number of differences between all 
the existing systems. This means that a ship's tonnage can vary depending on the 
applicable rules. The variations are reflected in financial consequences for ship- 
owners. 

However, it is more serious that the different rules are used by shipowners to 
their financial advantage in ways which could lead to anomalies and possible 
unsafe practices. 

For example, identical ships may have different tonnages because they operate 
under different Registries. 
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International tonnage--continued 
The attempt in 1963 to solve some of the problems by the introduction of the 

"tonnage mark" has generally failed and therefore IMCO (as it was) convened a 
Conference to establish an international system. 

Advantages of 1969 Tonnage Measurement 
1. It is relatively easy to apply, the Gross Tonnage (GT) being based on the 

total volume of all enclosed spaces and a formula: 
G T  = K, x V where V = Total volume of all enclosed spaces of the ship in 

cubic metres. 
K, = a coefficient in the tonnage regulations. 

"net" tonnage is determined by a formula based on the volume of cargo spaces 
and/or the number of passengers carried. 

N T  = K2 x V, (4d/3D)2 + K, (N1 + N2/10) 

where K2 = a coefficient in the tonnage regulations. 
V, = total volume of cargo spaces in cubic metres. 
K, = 1.25 (GT + 10000)/10000. 
D = moulded depth amidships (M.). 
d = moulded draught amidships (m). 

N1 = passengers in cabins with eight or less berths. 
N2 = other passengers. 

2. It is therefore quicker to apply: a 50 per cent saving in time has been 
experienced. 

3. It provides a more realistic value of ship's size (GT) and earning capacity 
(NT). 
The absence of a variety of exempted and deducted spaces will reduce, if not 

completely neutralise, manipulation of the rules by ship designers and ship- 
owners. 

4. Tonnage marks and dual tonnages will be eliminated, but ship safety will 
not be prejudiced by "tonnage openings". 

Significant features 
1. Spaces open to the sea are completely excluded from measurement. 
2. Cargo spaces will be marked with the letters "cc". 
3. The tonnage of (non-earning) segregated ballast tanks in an oil tanker 

complying with MARPOL 73/76 will be specially noted on the ship's "Inter- 
national Tonnage Certificate (1 969)". 

4. Deck cargo carried in any uncovered space on deck is added to the ton- 
nages by a formula by which only about one-third of the actual volume of the 
cargo is added. 

5. The certificate becomes invalid if the variables for the Gross Tonnage and 
Net Tonnage formulae are altered. 

If the formula variables are altered, e.g., if the number of passengers carried is 
reduced, the net tonnage cannot be reduced and recertified more than once a 
year. 
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International tonnage-continued 
Increases in net tonnage are permitted at any time! 
6. If the ship is transferred between flag countries, the certificate becomes 

invalid, unless the transfer is to the flag of a state which has also adopted the 
Tonnage Convention. 

In this case the certificate remains valid for three months after the transfer or 
until the new state of registry issues a new International Tonnage Certificate 
(1969). 

The Interim Scheme for tonnage measurement for certain ships 

It is to be expected, as with any changes, that some ships would have different 
tonnages than if one of the older systems applied. For example, open shelter deck 
ships and ships with large exempted spaces will have an increased gross tonnage. 
Other ships, such as rolro vessels and car ferries, will have increased net tonnages, 
up to 300 per cent. (Some ships, such as bulk carriers, ore carriers and ships of 
under 500 gross tons, may have reduced net tonnages.) 

These tonnages could cause an increased obligation on shipowners to comply 
with safety regulations made under SOLAS 197411978. Therefore provision is 
made for special consideration of certain ships: 

These are: 
-all new ships whose keels were laid before 1986. 
-new cargo ships of less than 1,600 gross tonnage (measured under the 

older system) whose keels are laid before 18 July 1994. 

These ships will have gross and net tonnages determined by the 1969 
Convention. They may also have a gross tonnage determined by an older method. 

United Kingdom vessels which have these two gross tonnages are issued with a 
special "British Tonnage Certificate" which is endorsed to the effect that the ship 
is measured according to the interim scheme. 

The gross tonnage determined by the older method may be used only for the 
purpose of complying wiht SOLAS 1974178. 

Safety certificates issued under the SOLAS Convention will contain the ship's 
"previous" gross tonnage and a special endorsement to the effect that the certified 
gross tonange was ascertained according to the regulations in force before 18 July 
1982. 
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Classification of Ships 

Classification Societies. A Classification Society exists to classify such ships as 
are built according to its rules or are offered for classification. Ships are graded 
into "classes" depending on type of ship, service for which the ship was designed, 
compliance with the society's rules, anchoring and mooring equipment camed on 
board, details of machinery, details of strengthening for navigation in ice and 
status of the "Special Surveys" which are usually required every four years of the 
vessel's life. The classification is carried out by means of surveying and certifying 
that the vessel complies with specified standards and is maintained to those 
standards. 

The purposes of classification are mainly for the assistance of the shipowners 
whose ships are classed. This assistance may be necessary, for example, to obtain 
finance for the purchase or building of a vessel. The shipowner may also be helped 
by his ship's being classed with a society that has good, acceptable standards if he 
wishes to seek permission from a government to man and operate a ship under the 
flag of that country. 

A very important benefit to the shipowner is connected with insurance for the 
hull and machinery of the vessel. Under the Termination Clause in the "Institute 
Time Clauses (Hulls)-1/10/83", the insurance terminates automatically at the 
time of: 

"Change of the Classification Society of the vessel, or change, suspension, 
discontinuance, withdrawal or expiry of her Class therein, provided that if the vessel is 
at sea, such automatic termination shall be deferred until arrival at her next port." 

In any event, when a vessel is being insured for the first time with an insurer, the 
premium is likely to depend not only on whether or not the vessel is classed but 
also on the society with which the vessel may be classed. 

Also connected with insurance, cargo insurance may be subject to a 
"Classification Clause" where the premium on the cargo will depend on whether 
the vessel in which the cargo is to be camed is seaworthy as evidenced by its being 
classified with prominent classification societies. A "floating policy" is a policy 
which describes the insurance in general terms and leaves the name of the ship or 
ships and other particulars to be defined by subsequent declaration. This policy 
may be used by large shippers or by freight forwarders who group cargo into 
unitised shipments. No name of any special vessel may be inserted in the policy 
but the "Institute Classification Clause" is usually incorporated into the policy. 
Indeed, special conditions are imposed on a floating policy or open cover for 
shipments over an agreed period or within an agreed value and these can be 
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Classification Societies-continued 
contained in the "Institute Standard Conditions for Cargo Contracts-1/4/82" in 
which a clause states: "This contract is subject to the Institute Classification 
Clause." (See also Chapter 8 on "Marine Insurance".) 

It may be most unlikely that a vessel can be chartered if its Classification is 
deficient or suspended or cancelled. Most charterparties include the class in the 
description of the vessel. Indeed, in the "Owners to provide" clause in the New 
York Produce Exchange form the shipowners ". . . shall maintain vessel's class 
. . .". If, because of a suspension of class, a port authority refuses to allow a vessel 
to use the port or even to leave the port (detention) payment of hire ceases for the 
time lost; the vessel can be "off-hire". 

Classification can provide yet another form of assistance to the shipowner and 
also to the purchaser of a second-hand vessel if the purchaser wishes to ensure that 
the vessel he may consider buying is built and maintained to good standards. 

Ship classification by the traditional societies consists fundamentally of: 

(a) establishing standards of structural strength; 
(b) approving material, machinery, structural designs, electrical 

equipment; 
(c) supervising construction in any shipyard in the world to ensure proper 

standards of workmanship and materials; 
(d) to issue the classification certificate, from which the shipowner, insurer 

and other interested parties can be confident that the vessel is of the 
standard required by the society's rules. Maintenance of classification 
requires periodical inspections and surveys throughout the service life 
of the vessel. 

There are classification societies within most of the major maritime nations of 
the world and some are listed below: 

ABS American Bureau of Shipping (New Jersey). 
BR Bulgarian Register of Shipping. 
BV Bureau Veritas, Paris. 

China Corporation Register of Shipping, Taipei. 
Czechoslovak Register of Shipping, Prague. 
DSRK, DDR-Schiffs-Revision und-Klassifikation, DDR (East 

Germany). (Note that after 1990, East Germany no longer exists as 
a separate state.) 

GL Germanischer Lloyd, Hamburg. 
HR Hellenic Register of Shipping, Piraeus. 
IRS Indian Register of Shipping, Bombay. 
KR Korean Register of Shipping, Seoul 
LR Lloyd's Register of Shipping, London. 
NK Nippon Kaiji Kyokai, Tokyo. 
NV Norske Veritas, Det, Hovik, Norway. 
PR Polski Rejestr Statkow, Gdansk, Poland. 
KI PT (BERSERO) Biro Klasifikasi Indonesia, Jakarta. 
RINA Registro Italiano Navale, Genoa. 
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Classification Societies-continued 
RNR Rumanian Register of Romania, Bucharest. 
(ZC) Register of Shipping of the PRC, Beijing. 

Some are international, e.g., LR, ABS, NV, BV, NK and GL, and others are 
more nationally structured, e.g., ZC and the Philippines Register. There may be 
some government involvement in these, and they may be set up for reasons of 
national prestige and also to assist national shipping, especially in Third World 
countries which have foreign exchange controls. The traditional classification 
societies are businesses, autonomous and independent of the governments, yet 
theoretically "non-profit-making". This gives them some advantage in obtaining 
new clients. 

For example, LR is the world's largest, having started as a society to give 
technical protection to insurers of vessels in 1760. The original purpose of the 
society was to obtain for the use of merchants, shipowners and underwriters a 
faithful and accurate classification of merchant shipping. It still fulfils that original 
purpose and performs other, additional functions. The services offered by 
classification societies are listed below. In addition to technical functions, LR also 
publishes various Statistical Tables which are of immense value to all persons 
involved in the maritime industries and also an annual Year Book which is of great 
value. Lloyd's Register of Shipping provides a Shipping Information Service in a 
joint venture with Lloyd's of London Press, which is the publishing arm of Lloyd's 
of London, the marine insurance market-place. The "Register" is published in 
three volumes and this also is of great use, e.g., to a charterer who wishes to check 
the details of a vessel he may consider chartering. 

Consultation between the societies takes place on matters of common interest 
through the International Association of Classification Societies. 

Classification societies exist to provide services and operate under three princi- 
pal characteristics: 

(a) impartiality because of the variety of interests in the ship, requiring stan- 
dards to be maintained to reflect the needs of all parties; 

(b) technical competence-shipbuilding is now a complex science with new 
materials, new techniques and new functions used; 

(c) a desire to assist the industry as a whole because it is a service organis- 
ation and therefore initiates innovations and developments through con- 
siderable research. 

However, classification societies may find that they have to choose between two 
opposing interests, e.g., their client may be the owners but they have to ensure that 
underwriters are faced with fair claims. Also, they may have to choose between 
shipowners and builders. One area where a conflict of interest may arise is where a 
vessel is being sold, the classification society represents the original owner but may 
be asked by the purchaser to carry out detailed inspections and report to the 
purchaser. Unless classification societies act to do justice to both sides in some 
matters the confidence of the industry can be severely shaken. In the late 1980s 
many classification societies were seen to be competing with one another and this 
did lead to considerable criticism. Indeed, during the shipping recession of 
1975-1 985 many ships may have been transferred away from traditional, 



474 C L A S S I F I C A T I O N  OF S H I P S  

Classification Societies-continued 
high-standards societies. For example, Lloyd's Register of Shipping experienced 
such a transfer because their determination to apply the proper standards 
thoroughly could not always be reconciled with the desire of some shipowners to 
keep their expenditure to a minimum. When the recession showed signs of ending, 
the trend was reversed as economic pressures eased and more owners came to 
realise the value of reliable, technical assessment of their vessels. . 

The classification societies operate by publishing rules and regulations relating 
to the structural efficiency and the reliability of the propelling machinery and 
equipment. These rules are the result of years of experience, research and investi- 
gation into ship design and construction. They are in fact a set of standards. 

The operation and organisation of Lloyd's Register of Shipping, the oldest 
classification society, will now be considered. Throughout this chapter references 
to classification society rules are to&ose of Lloyd's Register of Shipping. 

This society is run by a general committee composed of members of the world 
community and the industry which it services. National committees are formed in 
many countries for liaison purposes. A technical committee advises the general 
committee on technical problems connected with the society's business and any 
proposed alterations in the rules. The society publishes its Rules and Regulations for 
the Classification of Ships in book form, which is updated as necessary and also 
"Extracts" from these rules and "Guidance Notes" relating to more specific 
structures and equipment. The society employs surveyors who ensure compliance 
with the rules by attendance during construction, repairs and maintenance 
throughout the life of classed ships. 

Classification. To  be classed with Lloyd's, approval is necessary for the con- 
structional plans, the materials used and the constructional methods and stan- 
dards, as observed by the surveyor. The rules governing the scantlings of the ship's 
structure have been developed from theoretical and empirical considerations. 
Lloyd's collect information on the nature and cause of all ship casualties. Analysis 
of this information often results in modifications to the rules to produce a struc- 
ture which is considered to be adequate. Much research and investigation is also 
carried out by the society, leading likewise to modifications and amendments to 
the rules. 

The assigning of a class then follows acceptance by the general committee of the 
surveyor's report on the ship. The highest class awarded by Lloyd's is 100 Al. 
This is made up as follows: 

100A refers to the hull when built to the highest standards laid down in the 
rules. 

The 100'' means that the vessel is considered suitable for sea-going service. 
The "A" indicates that the vessel is not only built or accepted into class ac- 

cording to LR Rules but is also maintained ingoodand efficient condition. 
1 refers to the anchors and mooring equipment being in good and efficient 

condition in accordance with the Society's Rules. 

Other symbols can be used, for example: 
the 100A1 can be + 100A1". + is distinguishing mark assigned at the time 

of classing, to new ships constructed under the Society's Special Survey, in 
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compliance with the rules, and to the satisfaction of the committee. 

N will be assigned to a vessel on which anchoring and mooring equipment 
need not be fitted because of its service. 

T will be used on ships which perform their primary designed service only 
while they are anchored, moored or towed. 

The type of vessel may also appear in its ccclassification". For example, a vessel 
may be of "Class lOOAl oil tanker" and the vessel may also have a special ice class, 
for example, "Ice Class 1" for general service, or just "ICE" for inland waters. 

Other abbreviations and symbols can be used for the machinery on board a 
vessel. For example, +LMC is given to a vessel whose propelling and essential 
auxiliary machinery have been constructed, installed and tested according to LR 
Rules. (LMC is "Lloyd's Machinery Certificate".) The UMS notation is used to 
indicate that the vessel can be operated with the machinery space unattended and 
that the control engineering equipment is arranged, installed and tested 
according to LR Rules. For refrigerated cargo installations, the notations can be 
Lloyd's RMC and if the notation has to be given to a liquefied gas tanker it would 
be Lloyd's RMC (LG). If the vessel is fitted with approved inert gas systems, the 
notation is IGS. 

This information regarding the classification of the ship is entered in the 
Register of Ships. The Register of Ships is a book containing the names, classes 
and general information concerning the ships classed by Lloyd's Register of 
Shipping, and also particulars of all known ocean-going merchant ships in the 
world of 100 gross tons and upwards. In the Register, the information is shown in 
seven columns, each column containing abbreviated, descriptive details of the 
vessel and its classification. 

The society is also authorised to act as an assigning authority in the case of 
freeboards and loadlines and a certifying authority for safety and other 
certification. This means that it acts as the agent for the government in 
administering certain of the mandatory requirements for shipping. When the 
society issues a certificate, the document states that it is issued under the authority 
of the government whose flag the vessel may fly. 

Services offered by some classification societies 

Control of design, specification and construction plans. 
Technical supervision of new construction and repairs. 
Classification of hull, machinery, electrical and refrigeration installations. 
Tonnage measurement and certification. 
Control of compliance with Conventions. 
Acting with delegated authority on behalf of governments in respect of 

statutory requirements and issue of certificates. 
Supervision of conversions. 
Surveying of machinery, equipment, arrangements and materials. 
Technical supervision and certification of containers. 
Research and development. 
Advice to clients. 
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Offshore technology. 
Approval of design, surveys and reports on hovercraft; non-mercantile 

shipping; yachts and small craft. 

Classification surveys. Classification societies carry out various surveys on 
behalf of governments, particularly in order to ensure that the vessel complies with 
relevant standards that are required to be met for the issue of essential certificates, 
such as the Cargo Ship Safety Construction Certificate (SAFCON). They also 
carry out annual and other periodical surveys on behalf of the governments to 
ensure that the vessels are still entitled to hold valid certificates. In addition to 
these surveys, the societies also require certain surveys to ensure that the ships 
classed with them are still entitled to retain their class. 

Surveys may be carried out when it is intended to build a ship for 
classification-these are new construction surveys. Surveys may also be carried 
out for existing ships, e.g., when they are transferring between societies or when 
they are being reclassified either after suspension or cancellation of their original 
classification certificates. If any damage or casualty occurs to a vessel repairs and 
alterations may be carried out. These are also surveyed. 

The maintaining of standards is ensured by the society in requiring all vessels to 
have annual surveys or examinations. Special surveys are also required every four 
years from the date of the first survey for classification. 

Ships less than 15 years old are to be examined in dry dock on any two occasions 
every five years but with a period not more than three years between dockings. 
Older ships must be examined in dry dock at two-yearly intervals with extension to 
2.5 years when a suitable high resistance paint is applied to the underwater portion 
of the hull. These are docking surveys and are in addition to annual surveys. 
Surveys may also be carried out as in-water surveys as alternatives to any one of 
the two docking surveys required every five years. For in water surveys the vessel 
must be coated with a high resistance paint below the waterline, it must also be of 
more than 30 metres breadth and less than 10 years old. The in-water survey is 
carried out under surveillance of a surveyor with the ship at a suitable draught in 
sheltered waters. The hull below the waterline must be clean. The s w e y  is carried 
out usually by a diver who is in communication with the surveyor on deck. 

Class surveyors' assistance to vessel. If a vessel has sustained damage to such 
an extent that her seaworthiness may be affected, the master will contact the 
surveyor of the classification society, in order to ascertain what repairs have to be 
carried out for the maintenance of class. The surveyors are exclusively officers of 
the society and they are usually not permitted to engage in any other business or 
employment to avoid a conflict of interest. However, they can recommend certain 
repair firms depending on their experience and the quality of work of the firms. 

It will entirely depend upon the nature of the damage and facilities available for 
repairs whether temporary or permanent repairs will be carried out at the port in 
question, or whether the vessel will be allowed, whilst retaining her class, to 
continue her voyage to a subsequent port or final destination, where permanent 
repairs can be effected, each case being considered on its merits. 



8 

Marine Insurance and Mutual Cover 

Marine insurance is largely the product of centuries of custom and trade usage 
codified in the Marine Insurance Act 1906 ("MIA") in the United Kingdom. It is a 
vast subject and will be discussed only briefly here. The treatment can be stage-by- 
stage, from the "market" through the nature of marine insurance to the "policies" 
themselves and certain important clauses in the policy documents. (The "policy" is 
the "contract" of insurance). However, an alphabetical treatment will be used, to 
assist readers who may wish to obtain information on a particular item in a hurry. 

Because insurance is a business-like method of protecting one's interests, the 
concept of "protection" is important. Another area of protection may be necessary 
against any liability that may arise through being in a particular business, for 
example, in owning and operating ships. The liability of shipowners is covered by 
"mutual associations" and "mutual cover" will be considered as a form of "insur- 
ance" although the word "cover" may be more suitable for such protection. This 
treatment of protection will be followed by a discussion, in Chapter 9, of "general 
average" which is considered to predate marine insurance yet is connected with 
insurance. The connection is that insurance and general average are both related to 
protecting a person after some "marine loss". Moreover, an insurer (the "seller" of 
protection) also undertakes to reimburse the assured (the "buyer" of protection) for 
any contributions the assured may have to make because of general average. Finally, 
another situation in which the assured may suffer financial loss or expense and in 
which he would want to be reimbursed is where the maritime property at risk is in 
danger of being totally lost and has to be "salved". The insurer may undertake to 
reimburse the assured for the latter's salvage charges and expenses. Therefore, this 
topic will be dealt with in Chapter 10. 

Abandonment. Where there is a constructive total loss (see also Marine loss), 
the assured may either treat the loss as a partial loss or abandon the vessel to the 
insurer and treat the loss as if it were an actual total loss. The shipowners have the 
choice: in the former case they remain owners of the damaged vessel and are 
indemnified for partial loss, in the latter case underwriters are entitled to take over 
the damaged vessel and the owners receive the full amount for which the vessel has 
been insured. It is up to the underwriters to take measures to recover the damaged 
ship. When shipowners elect to abandon the ship, they must give notice of 
abandonment. 
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Under the Waiver clause incorporated in every policy of marine insurance, acts 

of the shipowners or underwriters in recovering, saving, or preserving the vessel 
will not be considered as a waiver or acceptance of abandonment. 

At and &om; This expression in a voyage policy implies that where a ship or cargo 
is insured "at and from" a particular port and she arrives in the port safely with the 
intention of proceeding on the insured voyage when the contract is concluded, the 
risk attaches immediately. If the vessel is not in the port when the contract is 
concluded, the risk attaches as soon as she arrives there safely and, unless the 
policy provides otherwise, it is immaterial whether she is covered by another 
policy for a specified time after arrival. 

If the policy defines "from" a certain port, the insurance would not be effective 
until the ship actually sails from the port in question. 

A time policy accurately defines the time when the risk attaches, e.g., 18 
September midnight, so that no misunderstanding can arise. 

Broker (Lloyd's broker). See Marine insurance markets. 

Cargo policies. With the new type of cover, the exporter has a choice of any of 
three sets of clauses A, B or C. His choice depends on the extent of cover he feels is 
required, and the premium he is prepared to pay. The widest form of cover is in 
the (A) clauses, so these attract the highest premium. At the other end of the scale 
are the (C) clauses, which give very limited cover, and so attract the lowest 
premiums. The difference between these sets of clauses is in the perils covered, 
ranging from "all risks" to certain specified perils. A typical difference lies between 
the (B) and (C) clauses, in that the (B) clauses cover the entry of seawater into the 
hold of the carrying vessel, whereas this peril is not covered by the (C) clauses. 

All three sets of clauses are subject to certain specified exclusions, directed 
mainly at making the cargo owner more careful in the care of goods. Loss resulting 
from insufficient packing is not covered, for example, nor are losses arising from 
insolvency of the carrier where the shipper has not taken reasonable care to ensure 
the goods are carried by someone who is not in financial difficulties (in practice, 
this particular exclusion has received a lot of attention, because cargo shippers say 
they cannot control the financial status of others, nor do they always control the 
situation regarding the choice of carriers). 

Duration of Cover-cargo: Under a standard cargo insurance, cover attaches as 
the goods leave the place named in the policy for the commencement of transit. 
Provided there is no unreasonable delay during the prosecution of the transit, i.e., 
within the control of the assured to prevent, cover continues to the final 
destination port (even during deviations) without time limit. If the goods are 
discharged short of the destination port (e.g., ship damaged and unable to 
complete the voyage), the assured must notify the underwriters immediately he 
receives notice of the event, following which he pays an additional premium and 
receives 60 days cover in which to decide his course of action. Provided he moves 
the goods within the 60 days period, cover continues to the port of discharge at the 
original or an alternative destination (an exception applies if he sells the goods at 
an intermediate port). When the goods are discharged from the ship at the 
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destination port, cover continues until delivery at the final warehouse (a distribu- 
tion warehouse or place of storage is the "final" warehouse), subject to a time limit 
60 days following discharge. 

Cover against war risks is limited to the period during which the cargo is water- 
borne. No cover is provided whilst the goods are on land, except for a limited 
period during transhipment, if any. If the goods are not discharged within 15 days 
after the overseas vessel arrives at the port of discharge, cover terminates on expiry 
of the time limit. 

Changeofvoyage. (See also Deviation.) Section 45 of the Marine Insurance Act 
provides: 

(1) Where, after the commencement of the risk, the destination of the ship is 
voluntarily changed from the destination contemplated by the policy, 
there is said to be a change of voyage. 

(2) Unless the policy otherwise provides, where there is a change of voyage 
the insurer is discharged from liability as from the time of change, that is 
to say, as from the time when the determination to change is manifested, 
and it is immaterial that the ship may not in fact have left the course of 
voyage contemplated by the policy when the loss occurs. 

Under Clause 3 of the Institute Time Clauses (Hulls) 1983, the assured are: 

"Held covered in case of any breach of warranty as to cargo, trade locality, towage, 
salvage services or date of sailing, provided notice be given to the underwriters 
immediately after receipt of advices and any amended terms of cover and any 
additional premium required by them be agreed." 

Deviation and change of voyage could be breaches of warranty and come under 
this clause. It should be noted that when there is a "change of voyage" there is no 
intent to return to the original route, but with deviation there may be. 

Continuation clause. Hull Time policies can contain a "continuation" clause. 
As a rule, time policies are made for a maximum of 12 months, but obviously it is 
impossible to judge in advance whether the vessel will be at sea or not on expir- 
ation of the policy. For that reason the following clause is inserted in time policies: 

"Should the vessel on expiration of this policy be at sea or in distress or at a port of 
refuge or port of call she shall, provided previous notice be given to the Underwriters, 
be held covered at a pro rata monthly premium, to her port of destination" (Clause 2 
of ITC (Hulls) 1983). 

Cover note. A contract of marine insurance concluded when the proposal of the 
assured is accepted by the insurer, whether the policy is then issued or not. For the 
purpose of showing when the proposal was accepted, reference may be made to 
the slip or cover note or other customary memorandum of the contract, although 
it may be unstamped. 

As soon as the insurance has been placed, the insurance broker advises his client 
accordingly by means of a "cover note", stating the main points of the insurance 
effected. Prior to the issue of a duly stamped policy, the cover note is the only 
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evidence of the contract of insurance. In practice the cover note is binding 
between parties interested. 

Deviation. (See also Change of voyage.) Under the Marine Insurance Act, if a 
ship, without lawful excuse, deviates from the voyage contemplated by the policy, 
the insurer is discharged from liability from the time of deviation, and it is 
immaterial that the ship may have regained her route before any loss occurs. 

There is deviation from the voyage contemplated by the policy where the 
course of the voyage is specifically designated by the policy and that course is 
departed from; or where the course of the voyage is not specifically designated by 
the policy, but the usual and customary course is departed from. 

The  intention to deviate is immaterial: there must be a deviation in fact to 
discharge the insurer from his liability under the contract (section 46). 

Section 47 provides: 

"(1) Where several ports of discharge are specified by the policy, the ship may 
proceed to all or any of them, but in the absence of any usage or sufficient cause to the 
contrary, she must proceed to them or such of them as she goes to, in the order 
designated by the policy. If she does not, there is a deviation. 

(2) Where the policy is to 'ports of discharge', within a given area, which are not 
named, the ship must, in the absence of any usage or sufficient cause to the contrary, 
proceed to them or such of them as she goes to, in their geographical order. If she does 
not there is a deviation." 

Section 49 of the Act excuses deviations as follows: 

"(1) Deviation or delay in prosecuting the voyage contemplated by the policy is 
excused: 

(a) Where authorised by any special term in the policy; or 
(b) Where caused by the circumstances beyond the control of the master and his 

employer; or 
(c) Where reasonably necessary in order to comply with an express or implied 

warranty; or 
(d) Where reasonably necessary for the safety of the ship or subject-matter 

insured; or 
(e) For the purpose of saving human life, or aiding a ship in distress where human 

life may be in danger; or 
(0 Where reasonably necessary for the purpose of obtaining medical or surgical 

aid for any person on board the ship, or 
(g) Where caused by the barratrous conduct of the master or crew, if barratry be 

one of the perils insured against. 

(2) When the cause excusing the deviation or delay ceases to operate, the ship must 
resume her course, and prosecute her voyage, with reasonable despatch." 

It should be noted that when there is "change of voyage" there is no intention to 
return to the original route but with deviation there may be. 

Disbursements warranty. Under section 16 of the Marine Insurance Act 1906, 
the insurable value of a ship is ascertained as follows: 

"In insurance on ship, the insurable value is the value at the commencement of the 
risk, of the ship, including her outfit, provisions and stores for the officers and crew, 
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money advanced for seamen's wages, and other disbursements (if any) incurred to 
make the ship fit for the voyage or adventure contemplated by the policy, plus the 
charges of insurance upon the whole . . ." 

Under the terms of the "Disbursements Warranty", embodied in the Institute 
Time Clauses (Hulls) 1983, a shipowner may insure, in addition to the hull policy, 
disbursements not exceeding 25 per cent of the insured value of the hull and 
machinery. Freight, chartered freight or anticipated freight, insured for time, may 
also be covered for a sum not exceeding 25 per cent of the insured value, less any 
sum insured, however described, under disbursements. Other additional insur- 
ances are permitted for: 

Time charter hire or hire for consecutive voyages: a sum not more than 50 per 
cent of the gross hire. 

Premiums-actual premiums of all interests issued for 12 months. 
Returns of premiums-a sum not more than the actual returns allowable under 

any insurance but not recoverable if there is total loss of the vessel. 
Insurance of risks excluded in the hull policy such as war, strikes, malicious acts 

and nuclear exclusions. 
The additional premium payable for disbursements insurance is generally 

lower than that for hull insurance. 

Effecting insurance. See Placing a risk. 

Free of capture and seizure clause. Under the Institute Time Clauses (Hulls) 
1983 "War Exclusion Clause" a vessel is not covered against the consequences of 
hostilities or warlike operations whether there be a declaration of war or not. The 
complete clause reads as follows: 

"War Exclusion 
In no case shall this insurance cover loss damage liability or expense caused by 

23.1 war civil war revolution rebellion insurrection, or civil strife arising therefrom, 
or any hostile act by or against a belligerent power 

23.2 capture seizure arrest restraint or detainment (barratry and piracy excepted) 
and the consequences thereof or any attempt thereat 

23.3 derelict mines torpedoes bombs or other derelict weapons of war." 

Freight insurance. Under the terms of a freight policy, covering as a rule a sum 
not exceeding 15 per cent of the value of the hull and machinery, the shipowners 
are also covered according to Institute Time Clauses (Freight) for loss of freight 
directly caused by the perils in the Institute Time Clauses (Hulls) 1983 with the 
exception of "damage". (See Hull clauses, below.) Other clauses are similar to 
Institute Time Clauses (Hulls) 1983. In the Institute Time Clauses (Freight) an 
additional clause for "Freight-Collision" is similar to the 314th~ Collision Lia- 
bility Clause in the Institute Time Clauses (Hulls) 1983 except that freight liability 
is covered. 

Full interest admitted. See Gaminglgambling policy under Insurance 
policies. 

Hull clauses. Although cover is available to the shipowner for a specified voyage 
most ships are insured for a period of 12 months, the policy being renewed at the 
annual expiry date. 
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Accordingly, the most commonly used hull clauses cover a period of time, and 

are called "Institute Time Clauses (Hulls)". It is fairly common for one to  hear 
these referred to as the Institute "All Risks" clauses, but, in fact they cover only 
"specified" perils. They are also referred to as "full conditions". The principle of 
proximate cause is applied strictly to hull insurance (this is not always the case with 
cargo insurance, where one often needs to show only that the loss is reasonably 
attributable to certain perils (say, fire) for a claim to be paid). "Proximate cause" 
is the immediate cause-remoteness is not allowed, e.g. if a navigation light is 
extinguished and a ship strands on a reef, the proximate cause is the accidental 
stranding, not the extinguished light. 

Although we will not examine the individual perils covered by the standard hull 
clauses, the following "perils" from the ITC  1983 may be of interest: 

"6.1 This insurance covers loss of or damage to the subject matter caused by: 
6.1.1. perils of the sea, rivers, lakes or other navigable waters 
6.1.2. fire, explosion 
6.1.3. violent theft by persons from outside the Vessel 
6.1.4. jettison 
6.1.5. piracy 
6.1.6. breakdown or accident to nuclear installations or reactors 
6.1.7. contact with aircraft or similar objects, or objects falling therefrom, 

land conveyance, dock or harbour equipment or installation. 
6.1.8. earthquake, volcanic eruption or lightning 

6.2 This insurance covers loss or damage to the subject matter insured caused by: 
6.2.1. accidents in loading, discharging or shifting cargo or fuel 
6.2.2. bursting of boilers breakage of shafts or any latent defect in the 

machinery or hull 
6.2.3. negligence of Master, Officers, Crew or Pilots 
6.2.4. negligence of repairers or charterers provided such repairers or 

charterers are not an Assured hereunder 
6.2.5. barratry of Master, Officers or Crew. 

Provided such loss or damage has not resulted from want of due diligence by the 
Assured, Owners or Managers." 

It is interesting to note that "piracy", which was always considered to be a war 
risk in the past, is now treated as a marine peril; also that these clauses, designed 
to attach to the Marine Insurance Act 1906, omit all the out-of-date wording in 
use on the old SG policy. 

Under the Institute Time Clauses (Hulls) 1983, the insurer indemnifies for loss 
of or damage caused to the vessel by the named perils and also by government 
action to prevent or minimise a pollution hazard or threat by the vessel insured 
because of damage which the insurance covers. This means that if a government 
orders that the damaged vessel be towed off-shore and sunk, the underwriters will 
pay for the loss, even if the sinking was not accidental. Cover is also provided for 
collision liability. 
Collision Liability. Around the middle of the 19th century, hull under- 

writers decided to extend the hull and machinery policy to embrace legal 
liabilities incurred by the assured in consequence of collision between the 
insured ship and any other ship or vessel. Liabilities resulting from contact with 
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anything other than another ship or vessel were excluded from the cover, as 
were loss of life or personal injury. 

This was an important extension because claims under the Running Down 
Clause (as the collision clause was known) were in addition to any other claim 
under the policy. This fact caused much dissent in the London market, and 
many underwriters objected to the extension. T o  placate the dissenters, the 
Running Down Clause limited cover to 314th~ of the liability, with a further 
limit of 314th~ of the insured value in the policy. The idea was that the assured 
would be more careful if he had to bear part of the liability himself. In practice, 
however, shipowners got round this problem by protecting themselves in 
mutual clubs for the other 114th. These protecting clubs eventually provided 
indemnity for a range of, otherwise, uninsurable risks (becoming the P. & I. 
Clubs of today). 

Often indemnity by hull insurers covers the ship's proportion of general 
average and salvage charges and the insurer can also pay for reasonable charges 
for measures taken by the assured shipowners, their servants and agents to avert 
or minimise a loss recoverable under the Hull clauses. These are called "Sue 
and Labour" expenses. There are other expenses and amounts of compensa- 
tion which the assured may claim from the insurer, e.g., for certain treatment of 
a ship's bottom damaged by an insured peril; for certain disbursements (such as 
managers' commissions, increased values of hull and machinery, freight, 
anticipated freight, lost hire when a time charter, and premiums for insurance) 
and also some return of premium for lay-up and cancellation, or termination of 
the insurance contract. 

Deductibles. Whilst there is no provision in the standard cargo clauses to apply 
any form of deductible, there is always a deductible expressed in a hull policy on 
full conditions. The amount is agreed at the time the contract is agreed between 
the parties, and is deducted from all claims for total loss. The only exception is 
in respect of the cost of sighting the bottom of the ship following stranding, the 
cost of which is borne in full by the underwriters even if no damage is found; 
although they do not pay for the ship's bottom to be scraped, nor for any 
repainting that may be necessary following such scraping. 

The deductible is applied to all claims (total loss, 314th~ collision liability, 
salvage, general average, and sue and labour) arising out of any one accident or 
occurrence. It makes no difference that repairs for two separate accidents are 
carried out at the same time; the deductible is still applied to each set of repairs 
separately. All heavy weather occurring in a single passage (port to port) is 
treated as a single accident for the purpose of applying the deductible. 

Termination of cover-Hulls. In cargo insurance, once the insurance cover 
has attached, the cover cannot be withdrawn at the option of the underwriter. 

The situation is different in the case of a time policy covering a ship. From the 
underwriter's point of view, he wishes to see the risk remaining throughout the 
policy period as substantially the same risk he was contemplating when he 
accepted the risk. There are certain changes that could not take place which 
seriously affect this assessment of risk and provision is made to terminate the 
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cover immediately upon the happening of any of these events. The  following is 
an extract from the Institute Time Clauses (Hulls) 1983: 

"Termination-This clause 4 shall prevail notwithstanding any provision 
whether typed or printed in this insurance inconsistent therewith. 

Unless the Underwriters agree to the contrary in writing, this insurance shall 
terminate automatically at the time of- 

Change of Classification Society of the Vessel, or change suspension, dis- 
continuance, withdrawal or expiry of her Class therein, provided that if the Vessel is 
at sea such automatic termination shall be deferred until amval at her next port. 
However, where such change, suspension, discontinuance or withdrawal of her 
Class has resulted from loss or damage covered by Clause 6 of this insurance or 
which would be covered by an insurance of the Vessel subject to current institute 
War and Strikes Clauses. Hulls-Time such automatic termination shall only 
operate should the vessel sail form her next port without the prior approval of the 
Classification Society. 

Any change, voluntary or otherwise, in the ownership or flag, transfer to new 
management or charter on a bareboat basis, or requisition for title or use of the 
vessel, provided that, if the vessel has cargo on board and has already sailed from her 
loading port or is at sea in ballast, such automatic termination shall if required be 
deferred, whilst the vessel continues her planned voyage, until amval at final port of 
discharge if with cargo or at port of destination if in ballast. However, in the event of 
requisition for title or use without the prior execution of a written agreement by the 
Assured, such automatic termination shall occur fifteen days after such requisition 
whether the vessel is at sea or in port. 

A pro rata daily net return of premium shall be made." 

In the past it was seldom the case that the ship's flag was changed during the 
policy period, but there is a growing practice of change to (so-called) "flags of 
convenience", without a change in ownership or management. I n  such cases 
there may be several reasons for the change (which may not necessarily be to a 
flag that allows lower standards). Accordingly, underwriters terminate the 
policy automatically upon such change, thereby giving them the opportunity to 
decide whether or not to  insure the ship under the new flag. 

The  common practice of having a warranty in the hull policy regarding 
maintenance of class should no longer be necessary now that a change of 
classification terminates the policy cover automatically. It should be noted that 
suspension of class due to damage from an insured peril does not terminate the 
cover, unless the ship puts to sea without the approval of a classification society. 

Hull  insurance. See also Hull  clauses. The  hull insurance policy usually covers 
the hull, machinery, and complete equipment. 

Inchmaree  (or Negligence) clause. The  so-called "Inchmaree" clause derives 
its name from the case of Hamilton v. James and Mersey Insurance, 1987, involving 
the Inchmaree. According to this judgment, damage to machinery caused by negli- 
gence of members of the crew was not regarded as a maritime peril and the owners 
were not covered under the ordinary marine insurance policy. This "Inchrnaree" 
clause is now included in the Institute Time Clauses (Hulls) 1983. (See Hul l  
clauses.) 
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Although this clause specifically brings within the scope of the policy loss or 

damage to hull and machinery caused by negligence, the reference to accidents 
raised the question as to whether an acident caused by wear and tear can be 
regarded as an "accident'' within the meaning of the clause. 

It will be noted that latent defects are covered in this clause, but it does not 
imply that underwriters undertake to make good the defective part. As a conse- 
quence of these restrictions, shipowners often require a more comprehensive 
cover than the ordinary negligence clause. 

In order to meet owners' requirements, they may purchase "Institute 
Additional Perils Clauses-Hulls". In contrast to the ordinary form of Inchmaree 
or Negligence clause which covers only certain specified events, the Additional 
Perils clause generally covers damage by any fortuitous happening, including the 
negligence or error of judgment or incompetence of any person. The clauses also 
provide that underwriters shall be liable for the cost of repairing or renewing a 
burst boiler, broken shaft, etc., on the understanding that if there has been no 
actual failure or accident, but simply the condemnation of a defective part solely 
in consequence of a latent defect or fault or error in design or construction, 
underwriters are not liable for the cost of replacement. 

Indemnity. See Principles of marine insurance. 

Institute clauses. The marine insurance markets in the United Kingdom gen- 
erally adopt the clauses sanctioned by the "Technical and Clauses Committee of 
the Institute of London Underwriters". These clauses are known as Institute 
clauses. 

Institute warranties. Under the Institute warranties certain parts of the world 
are excluded from navigation. Moreover, the carriage of Indian coal as cargo is 
subject to restrictions. (For the complete wording of the Institute warranties see 
Appendix X, page 6 11 .) The Institute Warranty limits restrict the ship's trading 
and can affect charters, especially time charters. If a time chartered vessel is 
ordered by the charterer to go beyond the limits for the season set by the Institute 
of London Underwriters, the hull insurance policy could be breached, thus losing 
the cover. Under the Institute Time Clauses-(Hulls) 1983, the vessel is permit- 
ted to go beyond the agreed trading limits provided the underwriter is informed, 
any additional premium paid and any conditions complied with. Accordingly, the 
shipowner will require the charterer to advise the vessel's trading pattern early 
enough for this advice to be given and to reimburse the owner for the extra 
premium. 

Insurable interest. See Principles of marine insurance. 

Insurance companies. See Marine insurance markets. 

Insurance policies. A contract of marine insurance must be contained in a 
(printed) "policy". Usually a "proposal" is made (e.g., the "slip") and the con- 
tract is made when the proposal is accepted. The policy document is usually issued 
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later. The policy must contain the name of the assured or his agent and the 
signature by or for the insurer. In modem policies effected in Lloyd's of London 
this is done by the LPSO (Lloyd's Policy Signing Office). In practice, also, the 
form of the policy document is much simpler now compared with that used before 
1982 and the language used in the document is much more modem. The wording 
of the main "Marine Policy" ("MAR") is very brief, the details of the insured 
risks on the second page and the names and identification of the syndicate on the 
third page. The same form is used for cargo and hull and machinery insurance. If 
issued by the LPSO the document is a "Lloyd's Marine Policy". Similar details 
are used in the London Underwriters' Companies Marine Policy issued by the 
Institute of London Underwriters on behalf of insurance companies. The policy is 
then accompanied by "Institute Clauses" either for cargo or hull or other risks. 

The Lloyd's Marine Policy contains an additional statement requiring immedi- 
ate notice to be given to the Lloyd's Agent at the port or place where the loss or 
damage is discovered so that he can examine the goods and issue a survey report. 
This statement applies to cargo insurances only. 

The policy ("contract") can have a variety of characteristics. These charac- 
teristics give rise to different names given to "types of policies". These can include 
a: Floating Policy; Fully Declared Policy; Gambling or Gaming Policy; Mixed 
Policy; Open Policy; Port Risks Policy; PPI Policy; Time Policy; Unvalued 
Policy; Valued Policy; and Voyage Policy. Each of these will be briefly explained. 

Floating policy. Section 29 (1) of the Marine Insurance Act 1906 states: 

"A floating policy is a policy which describes the insurance in general terms and 
leaves the name of the ship or ships and other particulars to be defined by subse- 
quent declaration." 

Therefore the subject-matter would be generally named (e.g. plastic flowers) 
and the maximum limit of value fixed. Subsequently, the specific things insured 
and their individual value have to be declared by the assured when each ship- 
ment is made. 

The exporter can use the floating policy as a form of automatic, forward 
protection, or advance insurance. This avoids the renegotiation for placing 
individual risks by "facultative insurance" (facultative insurance is a one-off 
insurance). Placing each shipment with an underwriter through a broker is time 
consuming and also the costs will be uncertain because the premium can be 
different for each consignment. It is therefore unusual for single shipments to be 
separately insured. 

The floating policy is issued once the underwriter agrees to cover all ship- 
ments up to a total value. Each time a shipment is made the assured declares the 
individual value. The problem with the floating policy is that it relates to a 
number of shipments so that it cannot be assigned to a buyer. This problem is 
solved by issue of a "certificate of insurance" to support a documentary credit 
export. 

When all the value of a floating policy has been exhausted it is said to be "run 
off" or "fully declared". 

Thus, the floating policy (sometimes called "open policy" is value related. 
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This contrasts with the "open cover" which is time related. Both are insurance 
in advance. 

Once the underwriter issues the policy his total potential liability is quan- 
tified. Each time a shipment is made in any one ship the underwriter will want to 
know how much liability he will have on that shipment. Therefore he may 
impose a "limit per bottom" into the policy. This is the amount which the 
owner or assured thinks is the maximum he is likely to declare per shipment on 
board any one ship. Underwriters base their premium and lines (on the ship) on 
the limit per bottom. If the value of the shipment is less than the limit the 
underwriter's liability is proportionately reduced. 

Another problem with this "open" protection is the liability of the under- 
writer at the port of shipment. Goods from the warehouse under a floating 
policy may arrive at different times in the dock area, e.g., for shipment on board 
different vessels. Very soon the value of the shipments waiting at the same docks 
at the same time may be quite high. While their limit per bottom in any one ship 
may not be exceeded it is quite possible that the total value of all the shipments 
may be well in excess of this limit per bottom. It is usual to do this by inserting a 
"limit on any one location" in the policy (the "location clause") whereby their 
liability at any one location is restricted to some agreed percentage of the limit 
per bottom. 

Furthermore, in the case of this open-ended potential liability of the insurer, 
he would want to insist that the cargo moves in suitable ships. So the lead 
underwriter, when he is considering the ship for the floating policy, ensures that 
suitable ships will be employed. He inserts a condition known as the "Classifi- 
cation Clause". This restricts shipments to a classed liner not over 30 years old 
or classed tramps not over 15 years old. An extra premium may be charged for 
"over-age" ships. 

Fully declared. This is a floating policy in which the total of the amounts 
reaches the agreed limit. The floating policy comes to an end when it is fully 
declared. 

Gamblinglgaming policy. A gaming policy is one issued when there is no 
insurable interest, or where a clause appears on the face of the policy that the 
insurer is willing to waive the proof of interest. Such a clause may use words 
such as "policy proof of interest" (p.p.i) or "interest or not interest" or "with- 
out benefit of salvage to the insurer". Such policies are void under the Marine 
Insurance Act 1906. Under earlier law such policies were also illegal. Under the 
1906 Act they are not illegal but unenforceable in court and are therefore called 
"honour policies". A later Act, the Marine Insurance (Gambling Policies) Act 
1909 was passed in which if there is no bona fide interest in the subject-matter 
the person obtaining insurance of such subject-matter commits an offence and 
can be liable to imprisonment or a fine. A shipowner's employee who obtains a 
p.p.i. policy on a ship also commits an offence with the same penalty. (See also 
Insurable interest under Principles of marine insurance, below.) 

Mixed policy. A contract for both voyage and time, e.g., cargo, may be insured 
from London to Hong Kong and for 60 days thereafter, or a ship insured from a 
discharge port to a demolition port for two months. 
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Open policy. See Floating policy, above. 
Open cover. Here the underwriter undertakes to insure all shipments over a 

specified period. Thus the cover cannot "run off". This undertaking is given 
even if the assured through some clerical oversight forgets to declare to the 
underwriter a certain shipment. This is a very real service the underwriter gives to 
the assured so the latter cannot take some of his insurance business elsewhere. 

The premiums are fixed; the exporter knows his costs in advance. 
Open cover will also have limits per bottom, location clauses and classifi- 

cation clause, as well as the appropriate Institute Cargo Clauses. (See also 
Floating policy, above.) 

Each time a shipment is made a new policy is issued or one policy issued to 
cover the shipments made, say, in the course of a month. 

It is once again emphasised that the open cover gives protection for a definite 
period of time and uncertain amount of money whereas a floating policy specifies 
the value but not the time. A second difference is that the latter is a policy and 
when it is issued the law is complied with (i.e., that the policy be in writing). A 
floating policy is usually for a very large amount and is designed to cover many 
shipments. It cannot be fragmented hence the certificate of insurance. 

Por t  risks policy. This covers a vessel against the risks in port only. (In modem 
hull policies, port risks are included.) 

P.P.1 policy. See GamblingIGaming policy, above. 
P.P.I. clause. Contracts of marine insurance which contain certain words that 

indicate that the parties dispense with all proof of interest are still used despite 
being void and unenforceable. In modem times they may be commercially 
necessary, especially if it is impossible to prove an insurable interest, e.g., the 
insurance against the risk of new government taxes on cargo, or a shipowner's 
anticipated freight. A p.p.i. clause was fixed to the policy but may not be 
commonly used today. The clause usually states that "In the event of a claim, it 
is hereby agreed that this Policy shall be deemed sufficient proof of interest. Full 
interest admitted." If the policy had to go before a court, the clause was 
detached. 

Time policy. This is a contract to insure the subject matter for a definite period 
of time, e.g. a ship insured for 12 months commencing 12 March 199 1. 

Unvalued policy. This is one which does not specify the value of the subject- 
matter insured but leaves the insurable value to be ascertained later subject to 
any agreed limit. These policies are seldom used. 

Valued policy. Under section 27(2) of the Marine Insurance Act, this policy 
specifies the agreed value of the insured subject-matter, e.g., a policy of US81 
million on hull and machinery value at US87 million. The agreed value may 
not be the actual value of the subject-matter. 

Voyage policy. A contract to insure the subject-matter "at and from" or from 
one place to another or others (section 25 (1) of the Marine Insurance Act 
1906, e.g., "from Liverpool to Hong Kong". (Cargo is generally insured under 
a voyage policy and ships under a time policy although both types of policy are 
equally applicable to cargo and ships. Voyage policies can be used for hulls, e.g., 
on delivery or scrapping voyages.) 
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Lloyd's of London. See Marine insurance markets. 

Marine insurance markets. A market is an environment in which the buying 
and selling of goods or services is carried out. These transactions can be carried 
out in a "market place" but the word "market" is more applicable to the entire 
system which therefore comprises a number of components, such as the buyers 
and the sellers and the middlemen. 

There are insurance markets in many countries, the nature, extent and capacity 
being quite variable. The major markets are in the United Kingdom, the United 
States, Japan and the Continent. There is considerable reinsurance between 
markets. 

Here we shall deal with the London Market which is made up of: (a) Lloyd's of 
London; (b) British insurance companies; (c) agencies and branches of foreign 
insurance companies; (d) Mutual Association managers; (e) brokers (Lloyd's 
brokers and others); (f) assureds-shipowners and merchants. 

In the United Kingdom, the major centre is in London with minor centres in 
Liverpool and Glasgow. In those cities the sellers are mainly the insurance com- 
panies not the mutual associations. 
Lloyd's of London. Marine insurance could be said to have started in a coffee 

house. In the 17th century Edward Lloyd owned a coffee house in the City of 
London. Merchants and shipowners met there. Merchants agreed, in return for 
a premium, to take a risk in respect of a ship or cargo in order to protect the 
capital of the owners. 

This informal arrangement continued with the 18th century. During the early 
18th century the underwriters set up their own premises in the Royal Exchange 
and called themselves Lloyd's of London after the coffee house owner. 

The Society of Lloyd's was incorporated by Act of Parliament in 1871. 
Subsequent legislation has dealt with Lloyd's needs and in 1983 far-reaching 
changes were implemented by the Lloyd's Act 1982. 

Under this Act, a governing body, the Council of Lloyd's was formed com- 
prising: 

(a) Twelve members, i.e., those engaged principally in the business of insur- 
ance at Lloyd's. They are elected from and by working members of the 
Society. 

(b) Eight external members, i.e., not working members. They are elected 
from and by the Society's external members. 

(c) Eight nominated members confirmed by the Bank of England. They are 
appointed by the Council and are not connected with Lloyd's. The Chief 
Executive is one of the four nominated members. 

The Council elects the Chairman from among the working members. There 
are also elected two or more Deputy Chairmen. The composition of the 
Council was under review in 1992. 

The Committee of Lloyd's consists of 12 working members of the Council 
and deals with matters affecting the day-to-day working of the market. 

The general administration of Lloyd's is undertaken by the Corporation of 
Lloyd's. The Corporation has no interest in the underwriting but provides all 
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that the active underwriters need-everything from signing policies and central 
accounting to providing messengers and carpentry for alterations to the 
"boxes". 

T o  become a "name" (or member of Lloyd's), a person must have certain 
qualifications. Lloyd's membership includes many thousands of names of 
whom approximately 25 per cent are overseas names. There are approximately 
syndicates of varying sizes, the membership being about 28,200 in 1990. 
Lloyd's syndicates cover all classes of business because Lloyd's does not only 
underwrite marine business. The agent groups members on various 
underwriting syndicates and an active underwriter on that syndicate will accept 
business on behalf of the syndicate. Each member of that syndicate will share in 
the fortunes (good or bad) of that syndicate in proportion to the name's share in 
the syndicate. The affairs of each syndicate are managed by an underwriting 
agent who appoints a professional underwriter for each main class of business. 

A name cannot limit liability, and remains responsible for debts incurred up 
to everything the name possesses. No member of a syndicate is responsible for 
the debts of another name in the syndicate. All claims are guaranteed to the 
policyholder by Lloyd's as a Society. Thus, Lloyd's pay the claim and recovers 
from the name internally. T o  protect the Society, a Central Fund is created by 
the names to cover any amounts a name cannot meet. 

An amount is established at the outset as the maximum amount of premium 
the name may underwrite in one year. The premium income limit (PIL) is 
based on the financial standing of the name, and the deposit placed with Lloyd's 
as security. The Central Fund is created by a contribution of a small percentage 
of premium income limit made by each name at the time of admission to the 
membership. In theory calls may be made on the name to add to this, but it is so 
seldom that the Central Fund is called upon that this is unlikely to be necessary. 
In fact, the marine market seems to remain healthy, even in times of recession. 

The requirements for becoming a Lloyd's member are that the individual 
must satisfy a means test showing a minimum worth in "readily realizable" 
assets. For U.K. names the deposit required is 12% per cent of the premium 
income limit (1 7 Yz per cent for overseas names). A name has a maximum PIL 
based on a maximum means test amount. 

The name must submit to an annual audit of his syndicate affairs, and 
receives no return on any underwriting year until a further two years has elapsed 
from the end of that year. This is called the "three-year accounting system'' and 
is necessary to allow outstanding claims to find their way into the statistics. If the 
audit indicates potential insolvency, the name may be called upon to increase 
the deposit or to cease underwriting. It is common for names to protect 
themselves from overall loss by insurance known as Stop Loss Insurance. 

Insurance companies. An insurance company has limited liability. 
It is, therefore necessary to take greater care in selecting a company to 

provide insurance security than one needs to exercise in the Lloyd's market. 
Nevertheless, the long-established marine insurance companies in the London 
market maintain such huge reserves that they are no less stable than Lloyd's. An 
English company's affairs are monitored by the Department of Trade, to 
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reduce the possibility of insolvency. They are restricted in their premium 
income limits in much the same manner as a name at Lloyd's, the PIL being 
based on the company's assets. 

The company appoints a manager to accept business on behalf of the 
company and, for all practical purposes, his role is much the same as that of 
the active underwriter in the Room at Lloyd's. However, company 
"underwriters" probably do not have the same latitude and flexibility as that 
shown by Lloyd's underwriters. Policy tends to be set' by the senior 
management of companies and implemented by the underwriter. Most of the 
companies are to be found close to the Lloyd's building, some companies 
having representatives in the Lloyd's building. 

Brokers. The broker is appointed by the client to act on his behalf in effecting 
insurance. Accordingly, the broker is the agent of the client and is treated as 
such by the underwriter. In other words, the underwriter considers that 
anything said by the broker is being said by the client. Although the broker is the 
agent of the client, he receives his income from brokerage allowed to him by the 
underwriter as a deduction from the premium. A marine insurance broker is 
legally responsible to the underwriter for the premium due in respect of any risk 
he places, and he is entitled to hold back (to exercise a possessory lien) the policy 
from the assured until the assured pays him the premium. (Section 53 of the 
Marine Insurance Act 1906.) Without the policy, the assured cannot collect a 
claim. 

One must not assume that Lloyd's brokers do only marine business. Most 
have thriving non-marine accounts that exceed their marine interests. 

In addition there is a large "Excess Loss" market whereby underwriters 
protect themselves by reinsuring either specific classes of their business or their 
entire account with other "Reinsurance" underwriters. Reinsurance helps to 
keep premium rates down. This business is always placed through brokers. 

The broker's responsibility is to effect the contract in accordance with his 
client's instructions insofar as he is able within his skill and experience. He is 
expected to know his markets and the types of insurances that are available. He 
does not guarantee the solvency of the underwriters with whom he effects the 
contract, but is expected to take reasonable care to protect the assured with 
sound security. If the broker is negligent in his duties to the extent that the client 
is prejudiced (e.g., he cannot collect a claim, which would have been collectible 
but for the negligence of the broker), he may sue the broker for damages. 

Sometimes the broker can also act as agent of the underwriter, e.g., when they 
issue cover notes. A practice at Lloyd's (held to be unlawful) is where under- 
writers instruct the broker to obtain an assessor's report when a claim is made. 

Marine loss. A loss may be total or partial. Any loss other than a total loss is a 
partial loss. "Partial loss" covers "particular average" and "general average". 

A total loss may be an actual total loss (ATL) or a constructive total loss (CTL). 
Unless a different interpretation is placed upon the terms of the policy, 

insurance against total loss includes a constructive as well as an actual total loss. 
There is an actual total loss: 
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(a) when a ship is destroyed or damaged to such an extent that it is beyond 

recognition of that originally insured; 
(b) when the assured is irretrievably deprived of possession of the ship. 

There is a constructive total loss: 

(a) when a ship is reasonably damaged on account of its actual total loss 
appearing to be unavoidable; 

(b) when the ship could not be preserved from actual total loss without an 
expenditure exceeding the value if the expenditure were incurred; 

(c) when the ship is so damaged that the cost of repairs would exceed the 
value of the ship when repaired. 

When there is a constructive total loss, the assured may either treat the loss as a 
partial loss or abandon the ship to the insurer and treat the loss as if it were an 
actual total loss. In the latter case the assured must give notice of abandonment. If 
he fails to do so the loss can only be treated as a partial loss. (See also 
Abandonment, above). 

A "total loss" can also be presumed if a vessel concemed in the adventure is 
missing and after a reasonable interval no news of her is received. This may be 
called "Presumed total loss" or PTL. 

Maritime perils. The Marine Insurance Act 1906 states: 
"'Maritime perils' means the perils consequent on, or incidental to, the navigation of 
the sea, that is to say, perils of the sea, fire, war perils, pirates, rovers, thieves, captures, 
seizures, restraints and detainments of princes and peoples, jettisons, barratry, and 
any other perils, either of the like kind, or which may be designated by the policy." 

The term "perils of the sea" refers only to fortuitous accidents or casualties of 
the sea. It does not include the ordinary action of the wind and waves. "For- 
tuitous" means "accidental" not inevitable. 

Modern insurance policies. Since 1982-83 there have been radical changes in 
the form and wording of insurance contracts for both cargo and hulls. The old 
"SG" policy ("Ship and Goods") dating from about 1789 had hardly changed. It 
had to be supplemented by Institute Clauses giving additional cover and to 
protect the assured even though the SG policy specifically excluded protection. 
For example, the SG policy had the "free of capture and seizure" clause which 
fundamentally precluded war risks. T o  overcome this there was a set of Institute 
War Clauses. 

In November 1978, UNCTAD distributed a document on marine insurance 
which raised quite an interest among Lloyd's underwriters and the insurance 
companies which make up the Institute of London Underwriters because of the 
criticism made by the UNCTAD Secretariat. It was decided in London to replace 
the old Lloyd's SG form with a new form and to introduce new cargo clauses. 

The cargo clauses came into effect in 1982. The use of the old forms has been 
phased out. As far as ship and machinery insurance is concemed, in October 1983 
new forms also supplanted the SG + Institute Clauses. The table below shows 
some of the forms which are available now. The main policy is the MAR form, that 
used by Lloyd's underwriters being similar to that used by the Institute of London 
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Underwriters. The various clauses are used as inserts in the very simple MAR 
policy form. 

Cargo 

Institute Cargo Clauses (A) = "All Risks". 
Institute Cargo Clauses (B) and (C) = "Restricted cover". 
Institute Frozen Food Clauses (A) and (C). 
Institute Coal Clauses. 
Institute Bulk Oil Clauses. 
Institute Commodity Trade Clauses (A) (B) and (C). 
Institute Jute Clauses. 
Institute Natural Rubber Clauses. 
Institute Timber Trade Federation Clauses. 
Institute Malicious Damage Clause. 
Institute Theft, Pilferage and Non-Delivery Clause. 
Institute War Clauses (Cargo). 
Institute Strikes Clauses (Cargo). 
Institute War Clauses (Sendings by Post). 

Hull and Shipowners' Interests 
Institute Time Clauses (Hulls). 
Institute Voyage Clauses (Hulls). 
Institute Time Clauses (Hulls)-Excess Liabilities. 

-Disbursements & Increased Value. 
Institute Time Clauses-Freight. 
Institute War and Strikes Clauses Hulls (Time). 
Institute War and Strike Clauses Freight (Time). 

Negligence clause. See Inchmaree (or Negligence) clause. 

Placing a risk. Brokers in the London Market use a "Slip". Details of the risk are 
briefly set out on a piece of card which is then shown to the underwriter who is a 
recognised "leader" in the particular field and whose opinion is respected by other 
"following" underwriters. He negotiates the contract with this (leading) under- 
writer, who enters the amount (percentage) to be insured that he is prepared to 
accept at an agreed rate of premium. This is called his "line". The signature and 
rates are written on the described risk, hence the word "underwriter". Having 
obtained a good lead, the broker has little difficulty in persuading other under- 
writers to follow the lead. A following underwriter accepts the conditions and rate 
agreed by the leader, or he does not write the risk. The broker completes his 
placing by obtaining sufficient lines to attain coverage for 100 per cent of the sum 
insured (in practice he often overplaces the risks and reduces each line to bring the 
total back to 100 per cent). 

The slip is in a standard format; the information provided on the slip contains 
certain usual details, e.g., for hull insurance-the name of the ship, her value, the 
period of insurance, any conditions, the premium rate and any deductions. For 
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cargo insurance, the details could be: the name of the vessel or general description 
of the conveyances, description of the voyage, description of the interest, value, 
conditions, rate and deductions. 

When the underwriter initials or stamps the slips, inserting his syndicate num- 
ber and other identification, at that instant the contract of insurance is made 
between the assured and the underwriter. 

Two "slips" are used, the "placing" or "original" slip which is to obtain the 
underwriters' lines, and the off slip or signing slip, which can be a copy of the 
original slip and is used for accounting purposes. This is used by the Lloyd's 
Policy Signing Office (LPSO) . 

The slip indicates that the underwriter has accepted an insurance and intends to 
issue the policy (which is actually done by the LPSO). The conditions on the slip 
are not the contract but only the evidence of the contract and can be so admitted in 
a court, especially if the insured property is lost before a formal policy is issued. 

When the risk has been placed, the Lloyd's broker confirms this in writing by 
sending the client a "cover note". If the assured deals directly with a company, the 
cover note is of greater legal importance because it is evidence that the risk is 
accepted and can justify a claim before the formal policy is issued. 

When the broker draws up the slip, he and the client are bound by the important 
principle of marine insurance-"utmost good faith". Having completed the 
placing, the broker may issue a cover note to the assured stating that he has 
complied with the assured's instructions. 

Principles of marine insurance. Section 1 of the U.K. Marine Insurance Act 
1906 states: 

"A contract of marine insurance is a contract whereby the insurer undertakes to 
indemnify the assured in manner and to the extent thereby agreed, against marine 
losses, that is to say, the losses incident to marine adventure." 

Under the provisions of section 3(2) there is a marine adventure when the ship 
or cargo or other property (e.g., money, documents) are exposed to "maritime 
perils". This property is known as "insurable property". In addition, if freight is in 
danger of not being earned because the insurable property is exposed to maritime 
perils it is also insurable. So, traditionally, ship, cargo, and freight form the basis 
of subject-matter which is insurable. Liability of the owner of insurable property 
to a third party can only be insured but mainly this forms the cover provided by 
Protecting and Indemnity Associations (some liability cover is provided by hull 
insurers under the Institute Time Clauses (Hulls) for 314th~ collision liability). 

"Maritime perils" means the perils (dangers) consequent on or incidental to, 
the navigation of the sea. These include perils of the sea, fire, war perils, pirates, 
thieves, captures, restraints, jettison and barratry, for example. "Perils of the sea" 
refers only to fortuitous (chance) accidents and casualties and does not include 
the ordinary action of the wind and sea. It also does not include an intentional act 
such as scuttling. If a ship strands or collides, any loss would be attributable to a 
"peril of the sea". "Perils" are also those described in the policy. 

So to return to the definition in section 1, we see that it contains the first 
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principle of insurance, indemnity of the assured. "Indemnity" here means "com- 
pensation" or "reimbursement". 

Indemnity: The person suffering from loss must be restored to the financial 
position in which he was just before the loss. In principle, no "profit" should 
be made. 

The assured is not put in a better position. This principle leads to a number 
of points which can be made: 

(a) If the assured has no insurable interest in the subject-matter insured he 
does not have to be indemnified. "Insurable interest" is the second 
principle of insurance and will be examined shortly. 

(b) If the assured replaces the lost or damaged subject-matter with a new 
item, he would be in a better position compared with his pre-loss 
position. Therefore insurers can and do make a "new-for-old" deduc- 
tion for the amount of the claim. In the case of hull insurance it is 
customary for underwriters to waive this deduction. Indeed, in the 
Institute Time Clauses (Hulls) 1983, for example, it is expressly stated 
that "Claims are payable without deduction new for old". 

Cargo policies are usually "valued" policies. A valued policy 
specifies the agreed value of the subject-matter insured. Therefore the 
claim will be up to the extent of the insured value. This may introduce 
an element of profit but some certainty is ensured. If the cargo policy 
was unvalued, the value at the time of the loss is taken to be the value 
on board at loading, plus the insurance premium and any expenses 
such as commissions. However, the "value" of the cargo on board is 
quite an uncertain amount if we consider the worth to the assured. 

(c) If the assured over-insures by double insurance he may claim payment 
from the underwriters as he wishes up to the limit of the indemnity, 
i.e., his actual loss or insured value. In the case of a valued policy, the 
assured must give credit for any other amount received by him under 
any insurance without any consideration of the agreed value. If the 
assured receives an excess of indemnity he holds this in trust for the 
underwriters according to their right of contribution among them- 
selves. "Contribution" means that when the assured is over-insured 
by double insurance, each underwriter is bound to contribute to the 
loss in the same proportion as the underwriter's liability. So, if the 
assured claims on only one insurer, this insurer can obtain a contri- 
bution from any other insurer. 

(d) Subrogation-When the assured has been paid his indemnity for a 
partial or total loss, the insurer is "subrogated" to any rights which 
the assured may have against a third party. Subrogation means 
"taking the place of another". If subrogation did not exist, the 
assured would perhaps be in a better position than his pre-loss 
position: he would have been paid by the underwriters and still 
have the ownership and control of the damaged subject-matter 
and/or rights against a third party if the loss or damage was caused 
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by that third party's negligence. Therefore, when the insurer pays for a 
total loss he takes over all rights and remedies of the assured relating to 
the subject-matter. 

In the case where the insurer pays only for a partial loss he is still 
subrogated to all the rights and remedies of the assured. 

So, for example, an underwriter indemnifying a cargo owner for loss 
of cargo caused by negligence of a ship would be entitled to seek 
compensation from the shipowner. 

Insurable interest. As long ago as the 18th century, people were speculating 
and gambling on the success or failure of voyages of ships and the safety of 
cargo. This gave many opportunities for fraud and the Government had to 
enact legislation that would reduce these opportunities. In the Marine Insur- 
ance Act 1745, gaming and wagering policies were not only void but also illegal. 
The Act stated that ". . . no insurance shall be made on any ship or goods . . . 
'interest or no interest' or without further proof of interest than the policy or by 
way of gaming or wager . . . and every such insurance shall be void." (See also 
Gamblinglgaming policy under Insurance policies, above.) 

If an assured wants to recover his loss under a policy he must show that he had 
an "insurable interest" in the marine adventure. T o  be "interested" in a marine 
adventure the person must stand in a legal relation to the adventure (e.g., he is 
entitled to freight or wages) or in a legal relation to the insurable property (e.g., 
the cargo or ship) at risk. This means that if the insurable property is safe or 
arrives at its destination he himself will benefit and if there is loss of, damage to 
or detention of the property he himself will suffer some detriment. If he stands 
to insure liability because of the property he will also have an insurable interest. 
If the assured has no "interest" in the subject-matter he suffers no loss and there 
is nothing to indemnify. 

Where the assured does not have an insurable interest and where he enters 
into the contract with no expectation of acquiring such an interest the contract 
is considered to be a "gaming" or "wagering" contract and is void at law. 
Therefore a policy which states that the policy itself is the only proof of interest 
(a p.p.i. policy) is void. A p.p.i. policy is only binding in honour. 

Various persons may have an insurable interest in the subject-matter: the 
owner, mortgagor, mortgagee, master and crew (in the case of a ship), agents, 
carriers, lienees and insurers. 

The assured must have an insurable interest at the time of the loss in order to 
be indemnified, though he need not have the interest when the contract is made. 
However, if he expected to obtain an "interest" the contract is good, but for 
reimbursement he must actually have an interest at the time of the loss. This can 
happen in cargo insurance because in a chain sale the interest passes from one 
person to another. Therefore if the cargo was lost and it is not easy to determine 
who had the interest in the goods at the time it may be difficult to claim. 
Therefore cargo policies are valid "lost or not lost". This means that if the 
goods are not lost even before the contract is made (and their loss is not known) 
or before the ownership of the goods passes from one person to another, the 
insurer is still bound by the contract. 
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The idea of "insurable interest" leads to the subject-matter of the contract of 

insurance being called the "interest". Cargo is called "cargo interest" and the 
nature of the ownership of the cargo rests in the assured who can be called 
"cargo interests". For hulls, the owners can be called "hull interests". 

The rights of "ownership" do not have to be over physical objects. For 
example, if cargo interests insure their cargo and pay advance freight, but the 
cargo or the vessel is lost, the cargo interests can claim indemnity for the goods 
and also for the freight they have paid. They have an "insurable interest" in the 
freight they have paid. 

Utmost good faith. Section 17 of MIA states: 

"A contract of marine insurance is a contract based upon the utmost good faith, and, 
if the utmost good faith be not observed by either party, the contract may be avoided 
by either party". 

The underwriter is frequently unaware of the actual facts upon which he is 
accepting the risk. These facts are generally known only to the assured (and his 
broker). The underwriter, in accepting the risk and charging the premium, can 
rely only on the assured and broker for all necessary information. He must 
expect the assured not to conceal vital information which can influence the 
underwriter's decision to accept the risk and the extent of his undertaking. 
Therefore the assured and the broker have a very heavy duty to disclose the 
material facts to the insurer before the contract is made. 

This duty is strict because if some material fact was not disclosed, even 
without fault on the part of the assured or the broker, the insurer can avoid his 
liability to indemnify the assured. 

The duty of the assured is contained in section 18 of the MIA. He must 
disclose to the insurer every material fact which is known to him and which, in 
the ordinary course of business, he should know. 

For example, if a clause in a bill of lading that goods were "unprotected", 
"insufficiently packed" or "second-hand" is known to the agents of a cargo 
owner, the cargo owner himself is considered to have known of the clause. 

Every circumstance is "material" which would influence the judgment of a 
prudent insurer in fixing the premium, or determining whether he will take the 
risk. (Section 18(2) of the MIA.) 

There are certain circumstances which need not be disclosed if the insurer 
does not enquire about them, for example: 

-that the risk has been previously refused by another underwriter; 
-any circumstances which lessen or reduce the risk, e.g., if the assured 

requests a one-year cover he does not have to tell the underwriter the ship 
will be sold in six months' time 

-any circumstances known or presumed to be known to the insurer such as 
the mode of loading in the ports named in the policy, that stowage on deck 
may be in accordance with the custom of the trade or that a war is immi- 
nent in some area covered by the policy or the weather to be expected. The 
insurer is expected to know such circumstances in the course of his 
business; 
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-any circumstance if information is waived by the underwriter, e.g., a policy 

stated to cover ship under charter: the insurers should enquire about the 
terms of the charter; if they do not this may be a waiver. If the policy 
contains a clause "seaworthiness admitted", insurers are also waiving in- 
formation on any special condition of the ship for the voyage, e.g., about a 
floating dock not being seaworthy for an ocean voyage. 

-any circumstance already dealt with by an express or implied warranty. In a 
voyage policy there is an implied warranty that the ship is seaworthy at the 
commencement of the voyage. There is no implied warranty in time 
policies and therefore full disclosure of unseaworthiness must be made. 

Proximate cause. This may not be a "principle" of marine insurance but section 
55 (1) of the U.K. Marine Insurance Act 1906 elevates it to a condition which 
must be fulfilled before the underwriter becomes liable to pay a claim. A claim 
becomes payable only if the insured risk was a "direct" or "dominant" or "effec- 
tive" cause of the loss of the subject-matter. The cause need not be the nearest 
cause in time. If the damage or 10s is not "proximately caused" by a peril insured 
against, i.e., if the cause of the loss or damage is "remote" from the actual risk or 
"peril" insured against, the claim against the insurer will fail. The section states: 

". . . the insurer is liable for any loss proximately caused by peril insured against, but 
. . . he is not liable for any loss which is not proximately caused by a peril insured 
against." 

The section seems curiously worded but means that the insurer is liable to a 
claimant if the claimant can prove that the loss was directly caused by some event 
or situation that was insured against. It is up to the insurer, when a claim is made, 
to show that the actual or direct cause of the loss was an event or circumstance 
against the happening of which the assured was not protected by insurance. 

It is sometimes difficult to identify which event or circumstance or incident 
causes the loss or damage, if a number of possible causes exists. If any of the causes 
is not a peril insured against, the insurer may be able to avoid paying a claim. For 
example, in Thames and Mersey Marine Insurance Company v. Hamilton, 1887, a 
vessel and her machinery were insured against "perils of the sea" and other named 
"perils". Owing to an engineer's negligence a pump on board was damaged. It 
was held that the insurer was not liable for the loss because it was not caused by a 
peril of the sea or by a peril named in the policy document. 

It may be interesting to explore some cases to identify whether or not there was 
"proximate cause" and the consequential remedy for the assured. In Rnk v. 
Fleming, 1890, a cargo of oranges and lemons was insured against loss "conse- 
quent upon collision" of the carrying vessel. The vessel did suffer a collision and 
had to be repaired in a port. During repairs, the cargo had to be discharged and 
reloaded after repairs. When the cargo arrived at the destination it was damaged 
because of the handling at the repair port and the delay. The direct loss was not the 
collision but the perishable character of the cargo. The assured failed in his claim. 

The proximate cause does not need to be the most recent in time. In Leyland 
Shipping v. Norwich Union, 19 18, the insured vessel was torpedoed by a German 
submarine during the First World War. The vessel was taken to a port for repairs 
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and berthed in the inner harbour. The harbour authorities later ordered her to 
leave the inner harbour. During the shifting the vessel grounded and eventually 
sank. The question arose as to what was the proximate cause of the loss. If the loss 
was a "marine loss" (grounding is a "peril of the sea") the assured would have 
been covered. If the reason for the loss was the war risk, this was excluded in the 
contract and the assured would not be covered. It was decided by the court that 
the dominant reason or cause of the loss was the torpedoing because the vessel was 
never out of imminent danger from this cause until she sank. Accordingly, the 
assured's claim failed. 

Therefore the "immediate cause" of the loss is not necessarily relevant. This 
was confirmed in Noten B V  v. Harding, 1990, where leather gloves carried in a 
container were damaged by water which had condensed on the roof of the con- 
tainer and dripped on to the gloves. The immediate cause was the dripping water 
from an external source. The court had to enquire into what was the real or 
dominant cause of the damage. The judge decided that the real or dominant cause 
was that the gloves, when shipped, had excessive moisture. Owing to "cargo 
sweat" because of temperature differences between the gloves and the container 
shell, this moisture was released and condensed on the container. The condensed 
water damaged the gloves. If the moisture from the gloves themselves damaged 
them this was from the nature of the goods or "inherent vice" and this is an 
exception to the insurer's liability to pay a claim. The real cause in the gloves case 
was the moisture. 

It is sometimes difficult to decide what the real cause is. In a Canadian case, The 
La Pointer, 1991, this problem arose. The vessel was built in 1906. After a long 
service she was laid up in Vancouver harbour in April 1981. In early July 1982, the 
vessel suddenly developed a list and sank quickly. The proximate cause of the loss 
was in question. The owners alleged that the sinking was the sudden flooding of 
water into the vessel because the pipeline below the water level contained flanges 
which were connected by carbon steel bolts. These became corroded by sea water 
in the pipeline because the sea suction and discharge valves had not been closed 
when the vessel was laid up. The flanges had separated and water entered the 
vessel. Stainless steel, brass or copper bolts would not have become corroded and 
given way. The insurers, on the other hand, declared that the loss was caused by 
ordinary wear and tear and the flange deterioration was also ordinary corrosion 
which may also be ordinary wear and tear. Wear and tear on the insured subject- 
matter is excluded from insurance cover. After appeal, the final court in Canada, 
the Supreme Court, decided that the vessel owner's argument was correct. It 
appears that the Supreme Court did not concern itself with the "proximate cause" 
but focused on "perils of the sea". The loss was accidental ("fortuitous") and not 
inevitable. Wear and tear would have been inevitable and not insurable. The use 
of the steel bolts joining the flanges on the pipeline was negligent in 1906. Al- 
though corrosion may be ordinary, inevitable wear and tear, corrosion because of 
the negligent use of the wrong materials is not inevitable. Therefore the insurer 
was liable to indemnify the vessel owner. The judge said: 

"It is my view that in determining whether loss falls within the policy, the cause of the 
loss should be determined by looking at all the events which gave rise to it and asking 
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whether it is fortuitous . . . This approach is preferable . . . to the artificial exercise of 
segregating the causes of the loss with a view to labeling one as proximate and the 
others as remote, an exercise on which the best of minds may differ." 

Running down or 314th collision liability clause (RDC). Under the Institute 
Time Clauses (Hulls) 1983 it is agreed that if the insured vessel is to blame for a 
collision with another vessel, underwriters undertake to pay three-fourths of the 
damage sustained by the other vessel up to a maximum of three-fourths of the 
value of the insured vessel mentioned in the policy. Payments by the assured for 
cargo on this insured vessel are excluded in view of the fact that shipowners are not 
responsible, under the bill of lading terms, for the consequences of negligent 
navigation. 

The clause under which underwriters agreed to pay 314th of the damage, 
subject to the above-mentioned maximum, is called the "Running Down Clause" 
or "Collision Clause". As a rule the remaining one-fourth is covered by the 
Protecting and Indemnity Association. If the "Running Down Clause" does 
make underwriters liable for the full amount of damage, which may sometimes be 
arranged, it is known as "414th~ R.D.C.". 

"3/4ths Collision Liability 
8.1. The Underwriters agree to indemnify the Assured for three-fourths of any sum 

or sums paid by the Assured to any other person or persons by reason of the Assured 
becoming legally liable by way of damages for 

8.1.1. loss or damage to any other vessel or property on any vessel 
8.1.2. delay or loss of use of any such other vessel or property thereon 
8.1.3. general average of, salvage of, or salvage under contract of, any such other 

vessel or property thereon 
where such payment by the Assured is in consequence of the Vessel hereby insured 
coming into collision with any other vessel." 

Seaworthiness admitted provision. This applies to cargo insurance. The 
implied warranty under a contract of marine insurance that the vessel will be 
seaworthy at the commencement of the voyage, or, if the voyage is carried out in 
stages, at the commencement of each stage, applies only to voyage policies. In 
other words, the ship need only be seaworthy for the purpose of the particular 
voyage insured. Cargo policies are usually "voyage policies". Section 40 (2) of the 
Marine Insurance Act 1906 states that in a voyage policy on goods there is an 
implied warranty that the ship is not only seaworthy but also fit to carry the cargo 
to the destination. 

Obviously, it is impracticable for cargo owners under a voyage policy to warrant 
the seaworthiness of the ship. Underwriters therefore included the so-called 
"seaworthiness clause" in cargo policies, by which, as between the assured and the 
underwriters, the seaworthiness of the vessel is admitted. This clause did not affect 
the obligation of the shipowner regarding seaworthiness under his contract of 
carriage. 

After 1982, the Institute Cargo Clauses provide that the underwriters waive any 
breach of the seaworthiness and fitness warranty unless the cargo assured or their 
servants know about the ship's unseaworthiness or unfitness. 
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Sister ship clause. The object of this clause is to ensure that in the event the 
insured vessel comes into collision or receives salvage services from another vessel 
belonging wholly or in part to the same owners or under the same management, 
the assured shall have the same rights under the policy as they would have had if 
the other vessel was entirely the property of other shipowners. 

The clause in the Institute Time Clauses (Hulls) 1983 reads: 

"Should the vessel hereby insured come into collision or  receive salvage services from 
another vessel belonging wholly or in part to the same owners, or under the same 
management, the assured shall have the same rights under this insurance as they 
would have were the other vessel entirely the property of owners not intereted in the 
vessel hereby insured; but in such cases the liability for the collision or the amount 
payable for the services rendered, shall be referred to a sole arbitrator to be agreed 
upon between the underwriters and the assured." 

The purpose of the sister ship clause is to indemnify the shipowner for insured 
perils otherwise he would not be able to bring an action for collision or salvage 
against himself. 

Sue and labour. When a casualty occurs, the assured, in particular the master, is 
bound to take such measures as may be reasonable for the purpose of averting or 
minimising loss or damage of ship and cargo. The expenses resulting from such 
action are recoverable from the underwriters under the "Duty of Assured 
Clause". The object of this clause is that the master, acting on his own initiative 
and to the best of his knowledge, will immediately take all measures to protect 
underwriters' interests. The consideration that the underwriters are anyhow liable 
for loss or damage should therefore play no part. The master should act as if the 
vessel was uninsured. 

General average, and collision attack or defence costs, salvage charges, are not 
recoverable under the "Sue and Labour costs". Only expenses properly and 
reasonably incurred for the purpose of averting or diminishing any loss resulting 
from a casualty occasioned by a peril covered by the policy are recoverable. Dry 
dock charges would not be recoverable. 

Before 1983 "Sue and Labour" was an option under the old SG policy but a 
duty under the Marine Insurance Act (section 78). In the Institute Time Clauses 
(Hulls) 1983 it is now a duty to avert or minimise a loss. 

Subrogation. See Indemnity under Principles of marine insurance. 

Utmost good faith. See Utmost good faith under Principles of marine in- 
surance. 

Waiver clause. This clause appears as part of the "Duty of Assured" in the 
Institute Time Clauses (Hulls) 1983. The waiver section states: 

"Measures taken by the Assured or the Underwriters with the object of saving, pro- 
tecting or recovering the subject-matter insured shall not be considered as a waiver or 
acceptance of abandonment or otherwise prejudice the rights of either party." 

Warranties. Under the Marine Insurance Act 1906, section 33(1) states that a 
warranty means a promissory warranty, i.e., a warranty by which the assured 
undertakes that some particular thing shall or shall not be done or that some 
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condition shall be fulfilled or whereby he affirms or negatives the existence of a 
particular state of facts. 

A warranty is a condition which must be complied with exactly, whether it be 
material to the risk or not. If it be not so complied with, then, subject to any 
express provision in the policy, the insurer is discharged from liability as from the 
date of the breach of warranty, but without prejudice to any liability incurred by 
him before that date. The Institute Time Clauses (Hulls) 1983 permits breach or 
warranty under certain conditions: notice is given to the underwriters and 
amended terms and conditions complied with as well as agreement reached on 
additional premium. 

A warranty may be express or implied. An express warranty must be included in 
the policy or must be contained in some document incorporated by reference into 
the policy. An express warranty does not exclude an implied warranty unless there 
is inconsistency between the two. 

Implied warranties: 

1. In a voyage policy there is an implied warranty that at the commencement 
of the voyage the ship shall be seaworthy for the purpose of the particular 
adventure insured. Where the voyage is performed in different stages, there 
is an implied warranty that at the commencement of each stage the ship is 
seaworthy. In a time policy there is no implied warranty that the ship shall be 
seaworthy at any stage of the adventure, but where, with the privity of the 
assured, the ship is sent to sea in an unseaworthy state, the insurer is not 
liable for any loss attributable to unseaworthiness. 

2. There is an implied warranty that the adventure insured is a lawful one 
and that so far as the assured can control the matter, the adventure shall be 
carried out in a lawful manner. 

3. In a voyage policy "at and from" or "from" a particular place, there is an 
implied condition that the voyage shall be commenced within a reason- 
able time, unless the delay was caused by circumstances known to the 
insurer before the contract was concluded or by showing that the insurer 
waived the condition. (See also Change of voyage, above, and Devi- 
ation, above.) 

War cancellation clause. The Institute War and Strikes Clauses (Hulls-Time) 
1983 provide that: 

"(a) This insurance may be cancelled by either the Underwriter or the Assured 
giving 7 days notice (such cancellation becoming effective on the expiry of 7 days from 
midnight of the day on which notice of cancellation is issued to by or to Underwriters). 
The Underwriters agree however to reinstate this insurance subject to agreement 
between Underwriters and Assured prior to the expiry of such notice of cancellation as 
to new rate of premium and/or conditions and/or warranties. 

Whether or not such notice of cancellation has been given this insurance shall 
TERMINATE AUTOMATICALLY 

(a) (i) upon the occurrence of any hostile detonation of any nuclear weapon of 
war . . . wheresoever or whensoever such detonation may occur and 
whether or not the vessel may be involved. 
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(ii) upon the outbreak of war (whether there be a declaration or not) 

between any of the following countries, United Kingdom, United 
States of America, France, the Union of Soviet Socialist Republics, the 
People's Republic of China. 

(iii) in the event of the vessel being requisitioned, either for title or use. 
(b) In the event either of cancellation by notice or of automatic termination of 

this insurance by reason of the operation of this Clause, or of the sale of the vessel, pro 
rata net return of premium shall be payable to the Assured." 

War risk policy. Under the usual Hull policies for ships, the "War Exclusions" 
do not cover any loss, damage, expense or liability for a variety of causes. The 
shipowner may obtain such cover from P. & I. Associations or buy additional war 
risk insurance. This additional insurance can be in the "Institute War and Strikes 
Clauses, Hulls-Time (1/10/83)" clause 1 of which describes the cover: 

"Subject always to the exclusions hereinafter referred to this insurance covers loss of 
or damage to the vessel caused by war civil war revolution rebellion insurrection, or 
civil strife arising therefrom, or any hostile act by or against a belligerent power 
capture seizure arrest restraint or detainment, and the consequences thereof or any 
attempt thereat derelict mines torpedoes bombs or other derelict weapons of war, 
strikers, locked-out workmen, or persons taking part in labour disturbances, riots or 
civil commotions, any terrorist or any person acting maliciously or from a political 
motive, confiscation or expropriation." 

("Confiscation" could include arrests or restraints or any other form of govern- 
ment action; "expropriation" could mean where a vessel was taken out of a 
shipowner's possession by government action but not as a "penalty".) 

Warehouse to warehouse cover. Marine insurance for goods covered the 
period from port-to-port without any cover during transit to the loading port. The 
warehouse-to-warehouse cover was introduced in the late 19th century to cover 
the land transport. However, there was no time limit on the sea passage, nor on the 
journey to the loading port. In order to encourage the cargo owner to take delivery 
of the goods quickly a time limit was imposed after discharge. During the Second 
World War this time limit was found to be impractical and was extended to 60 
days. The cover now became a transit clause and it included the warehouse-to- 
warehouse cover. In the Institute Cargo Clauses (1 982) the clause provides that: 

"This insurance attaches from the time the goods leave the warehouse or place of 
storage at the place named herein for the commencement of the transit, continues 
during the ordinary course of transit and terminates either 

on delivery to the Consignees' or other final warehouse or place of storage at the 
destination named herein, 

on delivery to any other warehouse or place of storage, whether prior to or at the 
destination named herein, which the Assured elect to use either 

for storage other than in the ordinary course of transit, or for allocation or 
distribution. 

or 
on the expiry of 60 days after completion of discharge overside of the goods 

hereby insured from the overseas vessel at the final port of discharge, whichever 
shall first occur." 
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Marine insurance is built around commercial, business concepts where the buyer of 
the insurance protection (the assured) enters into a contract with the seller of the 
protection (the insurer or underwriter). Intermediaries can be used to negotiate the 
contract (the brokers). Any lawful marine adventure can be the subject of the 
contract. There is a "marine adventure" when any liability to a third party may be 
incurred by the owner of insurable property because of a maritime peril. For 
example, an insured vessel may collide with another vessel (a maritime peril). The 
owner of the insured vessel may be indemnified by the insurer but also becomes 
liable to the owner of the other vessel. This liability can lead to a financial loss and 
this can be indemnified by marine insurance. 

However in the early 19th century, shipowning in England did not attract large 
scale liabilities and shipowners did not need sophisticated liability insurance. In 
DeVaux v. Salvador, 1836, however, it was decided that a shipowner's liability for 
collision damage was not recoverable under the ordinary wording of the marine 
policy then in force. Underwriters swiftly introduced a clause by which they could 
indemnify the assured for three-quarters of his liability to the other vessel's owner. 
This was called the "Running Down Clause" but is now still found in hull policies as 
the "314th~ Collision Liability" clause. 

For shipowners in those days this was insufficient cover so they formed into "Hull 
Clubs" to carry the remaining one-fourth liability. The members of the "Club" 
would mutually cover one another's liability. They also competed with the hull 
insurers for hull policies. 

Then, in 1846, the British Parliament passed the Fatal Accidents Act which gave 
new rights to the dependants of persons who died because of the wrongful acts of 
others. At that time shipowners were operating services carrying thousands of emi- 
grants across the Atlantic and the implications for the owners were alarming. More- 
over, the shipowners who previously had no liability for the death of their employees, 
could now become liable. This liability was not covered by hull insurance. 

In 1855, the first Shipowners' Mutual Protecting Society was created to cover this 
liability and the collision liability. The societies were solely "protecting" societies. In 
1870, the Westonhope, bound for Cape Town, deviated to Port Elizabeth and sank. 
The shipowners could not limit their liability under the contract of carriage because 
of the breach by the deviation. They became liable for the loss of cargo. Cargo 
liability was not covered because carriers could generally exclude liability under 
their contracts of carriage. This exclusion was threatened. 

Therefore, in 1874, the first indemnity club was formed to cover the liability for 
cargo loss or damage; this was called "indemnity risks". The protecting societies 
amended their rules to become "protecting and indemnity clubs", still as loose 
associations of shipowners. 

These are now called "mutual associations" and today's P. & I. organisation is 
clearly a corporation; each member contracts with the corporation. The corporation 
"carries out insurance business". This covers all aspects of the transaction of insur- 
ance business and includes: underwriting decisions; keeping accounts, receipt of 
premium payments ("Calls"), notification of claims and payment of claims, etc. 

The constitution of a "club" is laid down in a memorandum and articles of 
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association. These provide for: government of the club, members' qualifications, 
termination of entry, member's withdrawal, liability to pay calls or contribution to 
assets in case of winding up and so on. 

Members are bound by articles through "rules" which are distributed and should 
be adhered to. 

The supreme body of the club is called the "general meeting". It meets annually. 
Voting rights are provided in the articles. The rights are linked with tonnage entered 
(this also governs the premium rating and level of calls). In most clubs the voting is 
graded to prevent unreasonable domination by small groups of members with large 
tonnages. The members of a club have the entire overall conduct of the club in their 
hands by voting ability in general meetings. 

However, the more routine business of the association is conducted by a com- 
mittee of members who are elected at a general meeting, and called the "board of 
directors". The main duties of the directors include: 

Approval of larger claims (smaller ones are settled by "managers") plus ratifi- 
cation of some large claim settlements made by managers. 

Fixing amount and frequency of calls. 
Deciding on opening and closing of policy years. 
Remuneration for managers. 
Application of "Omnibus Rule" to claims submitted for Committee decision. 

The structure includes: Members and group affiliate members and a network of 
correspondents (or "representatives"). These can be commercial andlor legal 
persons. 

The correspondents' duties include claims handling, obtaining statements from 
claimants, assisting the master and appointing surveyors for cargo damage. 

The "managers" are a separate firm of professional managers or professional 
executives directly employed by the club itself. They can be based in any country 
while the mutual association itself may be based in a place where the taxation system 
is benign. 

The managers' functions include: approval of new applications, handling claims, 
investment, record keeping, selection and supervision of worldwide correspondents, 
amendment of rules and giving letters of security, e.g., to release an arrested vessel. 

Calls or Premiums. Some mutual associations term the payments for cover as 
"calls" while others term them as "premiums". The concept of mutuality is that 
each member protects the others and this is done by levying "calls" rather than the 
businessman's "premium". Indeed, section 85 (2) of the Marine Insurance Act 
prevents "premium" being used for mutual insurance but a guarantee or such 
other arrangement may be substituted for the premium. 

When calculating the size of the calls the club needs to consider the call income 
required to cover a member's claims within the club's own retention, a contri- 
bution to claims, a proportion of the excess reinsurance premium, together with 
management expenses and investments. 

The basic rate achieved by weighing all these factors will be multiplied by the 
contributing or gross tonnage for the period of cover and this produces the rate of 
"advance call". Advance is usually payable in two or more instalments. 
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Calls or Premiums-continued 
The rules also permit the club to levy supplementary or additional calls. An 

estimate of this is advised at the beginning of the year. 
Other calls are: 

Release calls-this allows a terminating or retiring member to be released 
from obligations for future calls on payment of an agreed amount. 

Return calls or laid up returns-if the vessel is laid up with no cargo in a safe 
port, usually for at least 30 days after berthing, the laid up return of ad- 
vance call can be as much as 90 per cent. 

Typical risks covered. Although clubs are flexible in respect of members' risk 
cover requirements, the standard risks insured by most clubs fall into the follow- 
ing headings: 
Crew and personal claims. Loss of life, personal injury claims, hospital, 

medical and funeral expenses. Repatriation expenses and costs of sending sub- 
stitutes abroad. Loss of crew's personal effects as a result of marine peril. Costs 
of deviating a ship to land a sick or injured seaman. Loss of life or injury to 
stevedores (or other people on board or near the entered ship arising out of 
negligence of the shipowner or his servants), as well as crew or other person in 
another ship arising out of collision. 

Collision and dock damage. Excess collision liability. Proportion of collision 
liability relating to wreck removal, dock damage or oil pollution caused by the 
other ship. 

Cargo liabilities. Loss of or damage to cargo carried in the member's ship. 
Cargo proportion of general average or salvage not recoverable by virtue of a 
breach of the contract for carriage. 

Fines. Imposed on the owner for breach by his servants of regulations such as 
immigration, customs, smuggling by crew members, pollution. Fines for over- 
loading are specifically excluded. 

Pollution. Legal liability of shipowner for clean-up costs and damages caused by 
pollution. Special extension for tanker owners to cover their liabilities under 
TOVALOP Agreement. Most topically, the United States Oil Pollution Liabil- 
ity legislation in 1990 will need to be covered but in many cases the lack of a 
limit may lead to the cover being far too expensive. 

Contractual liabilities. Liabilities incurred under contracts necessary for the 
normal operation of a ship, such as towage contracts, indemnities to port 
authorities, indemnities to stevedoring companies. 

Costs and expenses. Legal, technical or otherwise, incurred in investigating, 
defending, or pursuing a claim against which a member is covered by the club 
may also be payable by the club. 

Some clubs have a further rule called the "Omnibus Rule" whereby they will 
pay any claim or expense not specifically covered by the rules which the direc- 
tors in their discretion consider should be reimbursed by the club. But the rule 
does not cover risks specifically excluded, and in practice is rarely exercised. 

From 1990 a new cover is required under the Lloyd's Open Form of Salvage 
Agreement 1990 (LOF 90) where special compensation payable to salvors who 
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Typical risks covered-continued 
may fail in the salvage of the vessel is to be paid by the owners. These owners are 
expected to obtain the cover for these expenses from their mutual associations. 

Other mutual insurance. In the 1990s mutual protection is no longer exclusive 
to shipowners. Other cover for liability can be mutual, for example, for 
professional negligence by shipowners or the liability of freight forwarders. 
Special mutual associations exist for these and for- many other persons in the 
industry. 

Some categories of risk may be covered by entirely separate mutual association. 
Protection and indemnity is one type of mutual association. Others include: Hull 
and machinery; Freight, defence and demurrage; War risk; Strikes; Through 
transport connected risks. 

"Few owners except the very rich or the bankrupt would consider operating without 
adequate P. & I. cover." Such was how one senior P. & I. executive summed up the 
penetration of the P. & I. cover throughout the shipowning community. The cover 
that the clubs provide is comprehensive, flexible and reasonably priced, but it is not 
necessarily true that an owner would at all times turn to the clubs for all his insurance 
needs, save hull and machinery. The fixed premium markets can often be very 
responsive, particularly to novel risks. P. & I. cover, on the other hand, is there to 
afford the members of the club a protection against the sorts of liabilities that they 
encounter in the normal course of their business. 
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General Average 

"Average" means "partial loss" in this context. "General Average" is closely 
connected to marine insurance today but actually originated many years before the 
idea of marine insurance was born. The main principle behind general average is 
that when a sacrifice is made to save the interests of all the parties involved in a 
maritime adventure, the party who makes the sacrifice must be compensated by all 
the parties who stand to benefit from the sacrifice of expenditure. 

This idea of compensation and the nature of general average was best stated in 
Birkley v. Presgrave, 1801, where the judge said: 

"All loss which arises in consequence of extraordinary sacrifices made or expenses 
incurred for the preservation of the ship and cargo comes within general average, and 
must be borne proportionately by all who are interested." 

The principles and fairness of GA have been adopted by maritime nations for 
thousands of years. However, although general average was so ancient, by the late 
19th century there were substantial differences in the law and practice related to 
GA in different parts of the world. This led to the York-Antwerp Rules being 
devised as an attempt to achieve uniformity. 

Evidence of the close association between general average and marine 
insurance is found in the fact that a statutory definition of general average is given 
in the British Marine Insurance Act 1906, section 66(2). A similar definition is 
to be found in Rule A of the York-Antwerp Rules 1990. (The YAR are a voluntary 
code adopted by shipowners because of the many differences in the various 
national laws governing the adjustment of general average.) 

"RULE A-There is a general average act when, and only when, any extraordinary 
sacrifice or expenditure is intentionally and reasonably made or incurred for the 
common safety for the purpose of preserving from peril the property involved in a 
common maritime adventure." 

When all these essentials are present, there is said to be a general average act, and 
the loss is to be made good by the contribution of all concerned when the 
adventure is saved. In confirmation of this, section 66(3) of the Marine Insurance 
Act 1906 states: 

"Where there is a general average loss, the party on whom it falls is entitled, subject to 
the conditions imposed by maritime law, to a rateable contribution from the other 
parties interested, and such contribution is called a general average contribution." 
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Essential features of general average 
(a) In a time of peril the common adventure must be in peril. The danger must 

be "real" and it must be "imminent". 
For example, smoke may be seen coming from a cargo hold. Water is 

pumped into the hold to extinguish the expected fire. The cargo is dam- 
aged. On arrival, no evidence of fire is found, and it may be held that 
bkcause there had been no actual peril there could be no general average 
sacrifice. 

This requires that action is taken for the common safety, not merely as a 
precautionary measure. For example, a vessel with a serious machinery 
breakdown in the middle of the ocean would be in peril and expenses to 
preserve it from peril may be allowed as GA. However, if the master heard 
weather forecasts that indicated stormy conditions ahead and called into a 
port for safety, this may not be accepted as GA. When the vessel entered the 
port it was not already in peril. 

The imminence and degree of danger must be a question of fact. For 
example, where a ship is stranded, but not in danger and peril is not immi- 
nent, sacrifices or expenses made or incurred in trying to lighten and refloat 
the ship will not be admitted as general average. 

(b) The general average act must be voluntary and intentional, not inevitable. 
An example would be the throwing overboard of cargo ("jettison") to 
lighten a waterlogged vessel. The sacrifice is allowed as general average. If 
property is already lost, it cannot be considered to be sacrificed and would 
not be admitted as general average. For example, Rule IV of the York- 
Antwerp Rules 1990 states that the cutting away of wreck or parts of a ship 
which are effectively lost by accident are not allowed as general average. 
This can be seen as meaning that inevitable loss is not allowed as GA. 

(c) The act must be reasonably made. The sacrifices or expenditures must be 
reasonable and any sacrifice must be advisable or prudent. 

(d) The loss must be extraordinary in nature and not merely connected with 
the contract of carriage of goods. For example, a vessel may meet rough 
weather. The use of extra fuel to make a scheduled call at the destination 
would not be allowable as general average. 

Increase of an ordinary charge, e.g., crew's wages, is not an "extra- 
ordinary" loss. Similarly, the loss of ship's gear when used for the purpose 
for which it is intended cannot be considered "extraordinary". Straining of 
a ship's engines when the ship is aground and in a position of peril, in trying 
to force her off the ground, is "extraordinary" damage but if the vessel is 
afloat, any damage caused in working the propelling machinery is not 
allowed as general average (Rule VII of the York-Antwerp Rules 1990). 
When the vessel is ashore the use of the machinery would be an "abuse" 
and therefore extraordinary. Use of the machinery when the vessel is afloat 
is normal, even though there may be peril and any damage to the 
machinery would not be allowed as GA. 

In one case, heavy weather caused a leak which necessitated excessive 
pumping. This caused the bunkers to run low and ship's stores were burnt 
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Essential features of general average--continued 
as fuel. These stores were allowed in general average as an extraordinary 
sacrifice in time of peril. 

(e) The object of the loss must be the general safety and the preservation of the 
whole adventure. Losses incurred for the benefit of individual interests are 
not general average. 

For example, the expenses of lightening a vessel by the removal of cargo 
to enable her to refloat is general average but if cargo is removed from the 
vessel (merely for the cargo's own safety) and forwarded to destination by 
another vessel, this expense is not allowed as general average. 

(0 The adventure must be saved. The general average is obviously futile if the 
adventure becomes a total loss later, as the essence of general average is 
sacrifice by one person to save all. Moreover, the arrived value of the 
property saved is counted in the total general average contributions that 
must be made. If some property is not saved, there may be no fund from 
which the contributions can be made. 

An example could be where cargo is sacrificed by jettisoning to prevent 
total loss of the vessel, and later, during the same voyage, the vessel is 
destroyed by fire, with all the remaining cargo on board. There is no general 
average. 

For the same reason, if a further general average act should become 
necessary on the voyage, the second general average must be adjusted first, 
as without it the first would have had no real effect. 

(g) The loss must be directly caused by the general average act. Consequential 
losses are not a direct result of a general average act and are not admitted as 
GA. But where cargo is jettisoned, and during the actual operation water 
enters the hold and damages cargo therein, the water damage is a sacrifice 
equally with the cargo actually jettisoned, despite the water damage being a 
consequential loss. Other consequential losses, e.g., demurrage and loss of 
market, would not be admitted as general average. 

The action taken by the master can have many alternatives. For example, 
a fully loaded container vessel may go aground. By order of the master 
some containers are jettisoned and the vessel is refloated. The options open 
to the master include the hiring of a salvage tug to pull the vessel off the 
ground but this may have caused further damage to the vessel and possibly 
to the cargo. The master may also have decided to strain the main engine 
and use the anchors and cables with the possibility that these could be lost or 
damaged, in trying to pull the ship off the ground. In each case, different 
interests are sacrificed or suffer a loss. There may be a conflict of interest. 
For example, the cargo owners may prefer that the master hire a lighter or 
barge into which to discharge the containers but this requires the availability 
of a barge and also suitable equipment on board the vessel. The cargo 
owner may also have preferred that cargo belonging to another cargo inter- 
est was jettisoned. However, the master has the complete but reasonable 
discretion to act as he sees fit for the safety of the ship and cargo as a whole. 
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Examples of general average. The following are examples of extraordinary 
sacrifices intentionally and reasonably made for the common safety and allowed 
as general average: 

A vessel is aground and her engine and equipment are damaged in efforts to 
refloat the vessel. 
A fireoccurs in the hold of a vessel and a hole is cut in another of her holds 
to gain access to the fire and put it out. The cargo not on fire may also be 
damaged. 
Cargo is jettisoned for the common safety in time of peril. 
Cargo burnt as fuel (e.g., fuel oil in the ship's tanks) if there is a shortage of 
bunkers. 
Cargo not on fire is damaged by water being used to extinguish other cargo 
which is on fire. 

If cargo is lost and as a result the shipowner cannot collect the freight which is 
payable at destination, the freight is sacrificed equally with the cargo and is 
allowed as GA. 

The following are examples of extraordinary expenditure intentionally and 
reasonably incurred for the common safety: 

(a) The expense of hiring lighters for storing cargo in which efforts to refloat a 
vessel take place. 

(b) The expense of hiring a tug with fire-fighting equipment to extinguish a fire 
on board a vessel. 

(c) Port of refuge expenses. 
(d) Salvage charges (as established in the 1990 amendment to the York- 

Antwerp Rules). 

Port of refuge. A port of refuge is a port at which general average repairs and 
expenses are incurred and is not restricted to a port to which a ship may call for 
stress of weather. The phrase can also apply to a port in which the vessel calls for 
loading, discharging or bunkering if general average is declared. 

Of all the various kinds of general average expenditure, the most common is 
port of refuge expenses. A vessel usually has to enter a port of refuge in conse- 
quence of a casualty or because of general average damage to the ship. 

Under English common law if a vessel enters a port of refuge because of general 
average damage, the following expenses may be allowed in general average, on the 
principle that the expenditure is in consequence of a general average act: 

Cost of entering the port, i.e., inward port charges, pilotage, port dues, etc. 
Cost of discharging cargo, if necessary, to effect the repairs. 
Warehouse rent whilst repairs are being effected. 
Cost of reloading the cargo. 
Outward port charges, pilotage, etc. 

However, if the vessel enters the port of refuge because of accidental damage, 
then only the cost of entering the port and the cost of discharging cargo to effect 
repairs are allowed in general average, on the principle that general average ceases 
as soon as safety is achieved. The warehouse rent is treated as a special charge on 
cargo, and the cost of reloading and the outward port charges are special charges 
on freight. 
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Port of refuge--continued 
The law of other maritime countries and also the York-Antwerp Rules do not 

make this distinction when dealing with port of refuge expenses, all the expenses 
being allowed in general average, irrespective of the reason for entering. The view 
of English law is that the measures are for the purpose of attaining safety, after 
which their general average nature ceases. Most foreign laws, including the York- 
Antwerp Rules, take the broader view that general average measures are taken to 
ensure the completion of the adventure. They allow a far wider treatment of what 
charges may be regarded as extraordinary and allowable in general average. 
English law is very strict in its exclusion of what may be termed "consequential" 
expenses. 

Steps to be taken after a casualty. Upon receipt from the master or other 
sources that the vessel has been involved in a casualty the shipowners should 
notify their average adjusters. In cases where general average and/or salvage are 
involved this is essential as, usually, only the specialists can envisage the probable 
development of the situation and the different steps to be taken. For example, they 
can advise whether the shipowners' solicitors and/or P. & I. Association should be 
alerted in the early stages or the attendance of a cargo surveyor in the general 
interest is desirable. General average is "declared". Usually, the vessel is the 
largest interest and it is the shipowner who causes average to be "declared''. 

Some countries, for example, in Europe, require a master's note of protest to be 
made before GA can be declared. 

General average adjustment. This is a very complicated task because of the 
many interests that may be involved. Average adjusters are appointed before or 
after GA is declared and they proceed with adjustment. This includes the 
obtaining of security from the various interests. Adjustment means that 
calculations are made for the contributions of all the interests. The adjustment is 
bound by the law of the port of destination of the vessel and cargo unless the 
contract of carriage provides that adjustment is to be made under the York- 
Antwerp Rules 1990 (or the 1974 version if the form of the contract has not been 
amended). The adjuster may also take into account other clauses in the contract 
of camage such as the New Jason clause which allows a shipowner to claim 
general average contributions from a cargo interest despite the vessel being 
negligently navigated and suffering a casualty, the consequent repairs being 
normally allowed as GA. The reason for the clause is to avoid any problems if 
general average is adjusted in the United States. The firm of average adjusters 
may also be bound by the "Rules of Practice of Average Adjusters" which lay 
down accepted procedures. 

General average security is required by the shipowners from other interests, 
mainly cargo, before releasing their lien on the property. This security is against 
general average sacrifices, disbursements and expenses incurred and settled by 
them and, in certain circumstances, for salvage services performed without a 
contract having been signed. 

The shipowners will require security in the following form from the consignee, 
called the "Concerned in Cargo", before the delivery of each consignment at port 
of discharge: 
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General average adjustment-continued 
(a) Signature of consignees or duly authorised representatives to the usual 

form of Lloyd's Average Bond. 
(b) A cash general average deposit from consignees in such amount advised to 

ship's agents or consignees by the shipowners and/or their adjusters. This 
can be required additionally to the average bond. 

(c) The alternative to a cash deposit from consignees, where goods are insured, 
is the cargo underwriter's signature to an unlimited average guarantee. 

Where the shipowners require a cash deposit as security, the ship's or charterer's 
agents entrusted with collection of security will be advised of the amount required. 
This is usually expressed as a percentage of the sound arrived or commerical 
invoice value of the goods. 

Upon receiving a cash deposit from the consignees a general average deposit 
receipt must be given in exchange. These deposit receipts are "bearer" documents 
and therefore are not issued in duplicate. 

The deposits, as and when received by the agents, are placed with a first-class 
bank in an interest earning account in the joint names of the ship's agents and local 
Lloyd's agents or such other party nominated. 

Cash deposits collected cannot be used to settle disbursements or any other 
expenses incurred unless special authorisation instructions are received from the 
adjusters. 

Subsequently the agents may receive instructions to remit the total deposits 
collected by them to the adjusters and they will be held in an interest earning 
account in the joint names of the shipowners and adjusters pending final ad- 
justment. 

In addition to the average bond, guarantee or cash deposits the shipowners 
and/or their adjusters will require the consignees or receivers of the goods to 
complete a "Valuation Form". When completing that form the consignees should 
attach a copy of the commercial or shipping invoice as the contributory value of 
the goods will be based on this value in accordance with York-Antwerp Rules 
1990. Present average bonds have valuation forms attached. 

When average is adjusted, all property that is at risk and saved by the general 
average act or sacrifice or expenditure contributes to GA according to its "arrived 
value'' at the termination of the adventure, normally the end of the voyage. Cargo 
loaded after the general average act or discharged before the general average do 
not contribute. Cargo on board which is required to be delivered at a port of refuge 
does not contribute if the general average expenses arise after the vessel reaches 
the port, because for that cargo the voyage is completed and the safe prosecution 
of the remainder of the voyage is not the concern of that cargo owner. 

The marine adventure is terminated on completion of discharge of the cargo at 
the destination. However, if the voyage is abandoned at an intermediate port, the 
adventure terminates at that port. The cargo may be discharged and forwarded to 
its destination. The value ofthe cargo would normally be calculated on arrival at the 
intermediate port. However, an internationally accepted "non-separation agree- 
ment" is generally used and attached to the general average security documents. 
This provides that the general average is treated as if the forwarding did not occur. 
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General average adjustment-continued 
There are many other fine issues related to the average adjustment and these 

cannot be looked at in this volume. Readers are directed to larger textbooks on 
"General Average" and "Marine Insurance". 

However, a simple, sample calculation may assist with understanding 
adjustment. 

A vessel may go aground. Some cargo is jettisoned and some is discharged into 
lighters to float the vessel. The vessel may strain her machinery in attempting to 
refloat. The vessel may eventually be refloated by salvage tugs. 
The cost of repairs to the vessel's machinery for floating 
Cost of discharing cargo and reloading 
Salvage award 
Value of cargo jettisoned $50,000 
Damage to cargo by lightening 10,000 
General average sacrifices and expenditure 

Vessel 
Arrived value at destination $800,000 
Plus cost of repairs to machinery 50,000 

$850,000 
10% Proportion 

Cargo 
Invoice value $1,540,000 
Jettisoned and damage to cargo 60,000 

$1,600,000 
10% Proportion 

(General average contribution takes into account 10% of the contributory values.) 

Adjusrment balance 
Shipowner: Credit for GA losses and expenditure 
Contribution 
Balance to receive from cargo 

Cargo: GA contribution 
Credit for general average losses 
Balance to pay the shipowner 

General average and marine insurance. Under section 66(4) of the Marine 
Insurance Act 1906, where the assured has incurred a general average expenditure 
he may recover from the insurer a proportion of the loss to him. In the case of a 
general average sacrifice, the assured may be indemnified for the whole loss. 
Under section 66(5) the assured may also recover a general average contribution 
that he has made. Indeed, both these sections are subject to express provisions in 
the policy document and, in fact, the various policies for cargo and for hull and 
machinery provide for recovery for such losses. 
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Salvage 

The word "salvage" comes from the Latin word meaning "to save". This is the 
essence of salvage. 

However, maritime salvage is a very special concept devised by the courts to 
encourage the protection of lives at sea and of maritime property. In 1824 it was said 
of a salvor in The Neptune: 

". . . one who, without any particular relation to the ship in distress, proffers useful 
service and gives it as a volunteer adventurer without any pre-existing covenant that 
connected him with the duty of employing himself for the preservation of that ship." 

Indeed, it could possibly be said that although salvage services may be provided 
under some form of agreement and this could lead to salvage being equated with 
"contract", in fact, the law and practice of salvage may differ in some respects from 
the law of contract. There is no need for an agreement for salvage services to be 
carried out. The salvor is usually considered to be a "volunteer" and volunteers 
(i.e., those who have not provided "consideration" for the contracts are not permit- 
ted to have any benefits under the contract, under the English common law. More- 
over, if agreed salvage services are carried out, the price is not agreed in advance but 
is open and left to be decided later as a "salvage award" and this also seems to 
distinguish salvage from contractual activities to save a vessel andlor the cargo on 
board. 

One reason why salvage became so topical in the 1980s and 1990 was that the 
old "Lloyd's Open Form of Salvage Agreement" (LOF) which originated in the 
1880s, dealt with one principle of maritime salvage-the "no cure, no pay" 
principle-which meant that for a salvage award, there had to be success in the 
salvage services. However, the failure of the salvage tug to salve the tanker Amoco 
Cadiz, which went aground and caused very widespread oil pollution in March 
1978, led to fears that salvors would not engage in providing salvage services. 
Very soon, the LOF was changed to LOF 1980 to take this into account. Salvors 
would be provided with a "safety net" to allow them to obtain some compensa- 
tion for their efforts in attempting to save loaded oil tankers and averting or 
minimising oil pollution. This was payable even if the maritime property, the oil 
tanker, was not saved. 

For a while this was acceptable until it began to be realised that salvors would 
again be reluctant to provide salvage services to non-tankers if there was a chance of 
failure, especially when the vessels they attempted to salve were loaded with other 
dangerous goods, such as chemicals. The criticism of LOF 1980 led to an 
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International Salvage Convention being adopted in 1989. At that time Lloyd's took 
the initiative to revise its internationally accepted standard form of salvage agree- 
ment to meet the demands of the salvage industry and introduced LOF 1990. For 
the first time, the standard form incorporated four articles of the 1989 Convention 
even before the Convention came into force. 

Salvage does not have to be carried out under an agreement. A person or a group 
of persons may perform salvage services by simply coming upon a vessel or other 
"maritime property" that has been abandoned and the owner cannot be contacted. 
Indeed, even the crew of a vessel in distress can claim a salvage award if they are no 
longer employed on the vessel. While they are employed they have a duty (see The 
Neptune, above) to ensure the safety of the ship and the passengers and cargo on 
board. However, when they are not employed they have no duty and can save their 
vessel, claiming a salvage award. For example, in The Sun Demetrio, 1 94 1, the vessel 
was severely damaged by gunfire during the war. It was laden with petrol. The 
master ordered the ship to be abandoned. The crew did depart in lifeboats. The next 
day, the ship, which was on fire, was sighted by the persons in one of the lifeboats who 
boarded the vessel, and with great bravery and skill, brought the vessel many hun- 
dreds of miles to a British port. The crew who carried out this feat claimed salvage. 
They were held to be entitled to an award because the master's order to abandon 
ship terminated their employment. 

In this chapter we shall look at maritime salvage in general, with a brief discussion 
of the principles and life salvage and then briefly analyse the LOF 1990. 

Salvage principles. In the last chapter, Chapter 9, on "General Average", the 
essential elements of general average were discussed based on the definition in the 
York-Antwerp Rules 1990 and in the Marine Insurance Act 1906. Similar prin- 
ciples or elements are present in salvage but there is no legislative definition. The 
principles arise from what the courts have said over many hundreds of years. Just 
as in general average there had to be a voluntary and intentional act to save a 
marine adventure from real and imminent danger, so also to qualify for a salvage 
award the salvor must perform the service voluntarily to save the maritime 
property from danger at sea. 

However, before a discussion of the elements, two issues need to be con- 
sidered. First, the property that is saved must be property that is recognised as 
"maritime property". Such property is a vessel, her fittings, cargo and the wreck 
of a vessel. In recent years the salving of aircraft and hovercraft is also salving of 
maritime property. Salving of other property such as a navigation mark is not 
recognised as maritime salvage. In addition to property there may also be life 
salvage. 

The second issue is that the salvage services are usually considered to take place 
on the high seas. For example, in The Goring, 1986, a small pleasure craft was 
salved in an inland waterway by private persons. Initially they were held to be 
entitled to a salvage award from the pleasure craft owners, but on appeal it was held 
that they were not entitled to a salvage award because of the location of the service. 
Although the court did not differentiate between non-tidal and tidal waters for the 
award, the difference lay in the amount of the award. Therefore, although salvage 
services can and should be performed in inland waters, the award may be lower. 
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Salvage principles-continued 
The elements of maritime salvage, all of which must be proved by the salvor or 
claimant of a salvage award, are: 

- the service must be to maritime property. 
- the service must be voluntary. 
- the maritime property must be in real danger. 
- the operation must be successful. 

The reason for this last element is simply that the property saved establishes a 
fund out of which the salvage award can be made. This leads to the phrase "no 
cure, no pay" which is the guiding principle of the Lloyd's Open Form of 
Salvage Agreement. 

Life salvage. Under English law a salvage award was not recognised for life 
salvage because there was no saved object which could establish a fund out of 
which the award could be made. However, if both property and life were salved 
by the same salvors, courts would generally order a larger salvage award than if 
only property had been saved. It was only in 1854 that the preservation of 
human life was first made a distinct ground of salvage award in the Merchant 
Shipping Act of that year. The Act also gave a life salvor priority over other 
claimants where the property was insufficient for the total award. It also allowed 
the life salvor to claim a reward out of any property that was not destroyed and, 
finally, if there was no property saved, it allowed the Government to award a 
satisfactory amount to the salvor out of a Mercantile Marine Fund. 

It must be stated that life salvage is very rare. Under the new International 
Salvage Convention 1989 there is no remuneration for life salvage. The Con- 
vention does, however, allow for the possibility of national law concerning life 
salvage to prevail. The Convention also reflects what courts and salvage arbi- 
trators would do in the past with regard to increasing the salvage reward if there 
was also life saved. 

Lloyd's Open Form 1990. This standard form of salvage agreement which 
originated in the 1880s has been amended considerably in 1980 and 1990. The 
principle of the previous forms, i.e., "no cure, no pay" is still maintained, except 
that in both 1980 and 1990 there were circumstances which allow a salvor to 
claim payment even if the salvage services are unsuccessful. 

In the 1980s it became obvious that the salvage industry was unhappy with the 
previous LOF and the 1980 form permitted a salvor of a tanker laden or partly 
laden with a cargo of oil to obtain an award amounting to the salvor's expenses, 
plus an increment of 15 per cent in case the salvage services were unsuccessful or 
only partly successful. This was a departure from the "no cure, no pay" prin- 
ciple but it still was unsatisfactory in many situations. Accordingly, in April 
1989, IMO promoted the International Salvage Convention which extended the 
criteria for assessing a salvage award to include the prevention or minimisation 
of damage to the marine environment. This therefore extended the "safety net" 
in LOF 80 because it was applicable to any dangerous or noxious cargo. 
Moreover, under the Convention, salvors have a duty to prevent or minimise 
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Lloyd's Open Form 199&continued 
environmental damage and when they perform this duty they can be paid "special 
compensation" despite the salvage service being unsuccessful. 

The Convention needs to be ratified by 15 countries before entering into force 
and therefore Lloyd's introduced LOF 1990 which incorporates certain articles of 
the Convention. It is interesting that the draft LOF 90 was approved by Lloyd's in 
early September 1990 and the first salvage contract on the basis of this form was 
made on 17 September 1990 (The Mahsun]. 

In LOF 1990 the salvor (who is called the "contractor") must use his best 
efforts to salve the vessel and/or her cargo, freight, bunkers, stores, etc., and take 
them to a named place or a place of safety if no place is named. This service is 
subject to Article 14 of the Convention but is performed on the general principle 
of "no cure, no pay". Article 14 concerns special compensation whereby if the 
salvor carries out salvage operations for a vessel which, by itself or its cargo, 
threatens damage to the environment, but is unsuccessful, the owner of the vessel 
must pay him special compensation equivalent to the expenses. The special com- 
pensation can be increased by a maximum of 30 per cent of the expenses if the 
salvor has averted or minimised environmental damage. The salvage arbitrators 
are allowed to increase this special compensation to 100 per cent of the expenses if 
the salvor uses extraordinary efforts. The salvor's expenses are the usual out-of- 
pocket expenses which must be reasonable. If the salvor is negligent and fails in 
minimising the environmental damage, he may obtain no speical compensation. 

The salvage award is determined by salvage arbitrators in London. The owners 
of the salved property may be required to pay a security to the Council of Lloyd's 
before the arbitration and this security will generally be advised by the salvor 
depending on his expected expenses. When the award is made, the security pro- 
vided will be taken into account. 
Article 13 of the Convention, which is also incorporated into LOF 90, establishes 
criteria to be taken into account when assessing a potential salvage award. These 
criteria include: 

-The salved value of the vessel and other property. 
-The skill and efforts of the salvors in preventing or minimising 

environmental damage. 
-The amount of success of the salvors. 
-The nature and degree of danger. 
-The salvors' skill and efforts in saving the vessel, other property and life. 
-The salvors' time, expenses and losses. 
-The risk of liability run by the salvors. 
-The promptness of the services performed. 
-The availability and use of vessels or other salvage equipment. 
-The state of readiness and efficiency of the salvor's equipment. 

The total award, including interest and recoverable legal costs, will not exceed the 
salved value of the vessel and other property. 

Under LOF 1990 both the salvor and the ownerlmaster have certain specified 
duties. These are contained in Article 8 of the Convention which is also 
incorporated. The salvor's duties to the shipowner or other maritime property 
owners include: 
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Lloyd's Open Form 199&-continued 
-To carry out the salvage operations with due care. 
-To exercise due care to prevent or minimise environmental damage. 
-To seek assistance from other salvors if necessary. 
-To accept the intervention of other salvors when reasonably requested to 

do so by the owner or master of the property being salved. (The amount of 
the salvage award will not be prejudiced if the request by the owner or 
master was unreasonable.) 

The owner and master of the ship or the owner of other property in danger also 
have certain duties to the salvor: 

-To co-operate fully during the course of the salvage operations. 
-To exercise due care to prevent or minimise environmental damage. 
-To accept redelivery of the vessel or maritime property when it has been 

brought to a place of safety when reasonably requested by the salvor to do 
SO. 



Trade Terms, INCOTERMS 1990 and 
Documentary Credits 

Trade terms and INCOTERMS are not exclusively used in shipping as, for 
example, are charterparties. They are also not primarily meant for use in contracts 
of carriage of goods. However, they do have a bearing on shipping and shipping 
documents. They also influence the rights and responsibilities of the persons who 
enter into contracts to carry goods by sea. 

For example, the connection between INCOTERMS 1990 and shipping can be 
identified when considering the seller's obligations related to the carriage of goods. 
Some INCOTERMS require the seller to arrange for the contract of carriage and 
specify the type of contract of carriage, for example, a bill of lading. INCOTERMS 
may also state the seller's obligations concerning the delivery of goods, provision of 
documents and packaging. If the seller delays in delivering the goods to the ship, he 
may become liable to demurrage. The correct provision of transport documents, 
such as bills of lading, influences the right of the buyer (who may be the consignee or 
endorsee) to bring an action against the carrier under the Bills of Lading Act 1855. 
(See Chapter 3.) There may be special packaging requirements for certain cargoes 
which if not complied with by the seller could make him liable to the shipowner if 
damage or risk of damage occurs to the ship. 

Therefore discussion of trade terms and INCOTERMS is considered to be rele- 
vant in a book on shipping. 

Trade terms. In every international trade transaction certain questions must be 
answered: 
- who will arrange and pay for the carriage of the goods from one point to 
another? 
- who will bear the risk if these operations cannot be carried out? 
- who will bear the risk of loss of or damage to the goods in transit? 

All of these questions are concerned with actually transporting the goods from 
the seller to the buyer. It is possible to imagine many ways of dividing up the costs, 
risks and responsibilities of the transport of the goods between the two parties. 
That is exactly what trade terms do. They are shorthand expressions that set out 
the rights and obligations of each party when it comes to transporting the goods. 

Each term means a different division of costs, risks, and responsibilities 
between the buyer and seller. They range from a situation in which every activity is 
the responsibility of the buyer to the other extreme-every activity is the responsi- 
bility of the seller. These trade terms grew up as a result of the requirements of 
different times and places and trades. 

Because of this somewhat mixed development, it has not always been clear just 
what should be covered by these trade terms. 
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Under some systems of law, trade terms have, at least traditionally, been used 
only to determine the division of costs between the parties. However, in present 
international custom the main purpose of trade terms is to determine at what point 
the seller has fulfilled his obligations so that the goods in a legal sense could be said to 
have been delivered to the buyer. 

That is themain function of a trade term. But there are also several "details" that 
must be resolved. The most important of these are outlined below. 

Uncertainty about these obligations could be very harmful for the contracting 
parties. Lack of precision would almost inevitably lead to disputes, including litiga- 
tion, and to a considerable increase in "overhead" expenditures in everyday opera- 
tions. 

Moreover, the parties in different countries would be very unwilling to subject 
themselves to the laws and practices of the other. They would probably feel secure 
using the laws of their own country but would find it difficult to assess the conse- 
quences of rules or interpretations used in a foreign country. 

In order to be genuinely useful, trade terms should have international application 
and should make the obligations of both parties very clear and explicit. This is the 
aim of INCOTERMS and it is carried out very admirably. 

Trade terms-main function. In present international trade the main purpose of 
trade terms is to determine the nature of the relationship between the seller and the 
buyer. This includes the obligations of each party. In particular, the INCOTERMS 
seem to simplify this purpose by establishing the point in time when these obliga- 
tions are performed. When the obligations of the seller are performed, for example, 
at that instant it may be considered that the goods are legally delivered to the buyer. 
At this "critical point" the division of the risk and costs related to the sale, transport 
and insurance of the goods are shifted from the seller to the buyer. 

Trade terms--secondary functions. These are more or less "operational" in 
nature and can include, among others: 

1. The duty to provide export and import licences. 
2. The nature and type of documents. 
3. The extent of insurance protection. 
4. The duty to pack the goods. 
5. The duty to notify the other party of any arrangements made. 
6. The duty to pay for checking operations. 

(Trade terms do not deal with such matters as breach of contract and their conse- 
quences. They do not also specify when property or "ownership" is supposed to 
"pass" or be transferred from the seller to the buyer. For these complex legal issues 
there are many text and reference books on the law of contract and the law of the sale 
of goods.) 

INCOTERMS 1990. This is the current edition ofthirteen sets oftrade terms which 
were originally meant for use in international commerce. When goods are bought 
or sold internationally, arrangements must be made for their transport. In the 
contract of sale, the buyer and seller must decide who will arrange and pay for the 
transport and assume the risks for loss or damage. Many combinations are possible 
but if the contract of sale incorporates INCOTERMS 1990, the responsibilities 
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INCOTERMS 199kcontinued 
and rights of the buyer and seller become quite clear. They help to avoid mis- 
understandings between buyers and sellers in international commerce. 

The first INCOTERMS-Uniform Rules for the Interpretation of Trade 
Terms-were published by the International Chamber of Commerce (ICC) in 
1936. 

Modem trade practices and the development of transportation techniques 
require an adaptation of trade terms to serve the needs of modem commerce. This 
is particularly true for unitisation in containers or otherwise and also for multi- 
modalism and electronic data interchange (EDI). The ICC has kept in step with 
the changes and has produced trade terms which have become tried and tested in 
the market and in the courts. Amendments and additions have been made to 
INCOTERMS in 1953, 1967, 1976 and 1980, before the INCOTERMS 1990 
was published. 

Owing to the doctrine of "freedom of contract", the parties to a contract of sale 
are free to decide how functions, costs and risks should be distributed between 
themselves. Therefore they can incorporate the internationally accepted 
INCOTERMS or they can insert trade terms into their contracts of sale which 
may not clarify the actual duties and functions and the point in time when these 
obligations are fulfilled. This can lead to considerable, expensive litigation. 

Traditionally, trade terms were used only to determine the division of costs for 
certain stages in the transit between the parties. Under INCOTERMS this is 
extended further. The main purpose of INCOTERMS is to 

". . . provide a set of international rules for the interpretation of the most commonly 
used trade terms in foreign trade. Thus, the uncertainties of different interpretations 
of such terms in different countries can be avoided or at least reduced to a 
considerable degree. 

Frequently parties to a contract are unaware of the different trading practices in 
their respective countries. This can give rise to misunderstandings, disputes and 
litigation with all the waste of time and money that this entails . . ." (From 
"INCOTERMS 1990", published by The International Chamber of Commerce, 
Paris.) 

Merchants should therefore specify in their contracts of sale that the contracts 
will be ". . . subject to INCOTERMS 1990". 

Currently there are 13 INCOTERMS. They vary from EXW which represents 
the minimum cost for the seller to DDP which causes maximum cost for the seller. 
Initially these are identified by abbreviations in three letters. These abbreviations 
make it simple for quick reference to the appropriate trade term in documentary 
credits, contracts of sale and communications, especially when ED1 is used. The 
references are internationally standard and have been agreed upon by the ICC 
and the Economic Commission for Europe of the United Nations. 

In the section below, the abbreviations and their definitions will be followed by a 
brief explanation of the duties of the seller and the buyer. The INCOTERMS will 
be discussed in an order which ranges from minimum obligations for the seller to 
minimum obligations for the buyer. 
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INCOTERMS-obligations of buyer and seller 

EXW-Ex Works. "Ex Works" means that the seller's only responsibility is to 
make the goods available at his premises (i.e., works or factory). The buyer 
bears the full cost and risk involved in bringing the goods from there to the 
desired destination. This term thus represents the minimum obligation for the 
seller. EXW is related to the departure of the goods from the premises of 
the seller. This I N C O T E M  is suitable for any mode of transport. 

FCA-free carrier. This term has been designed to meet the requirements of 
modern transport, particularly such "intermodal" transport as container or 
rolro traffic by trailers and ferries. It is based on the same main principles as 
FOB except that the seller fulfills his obligations when he delivers the goods into 
the custody of the carriers at the named point. If no precise point can be 
mentioned at the time of the contract of sale, the parties should refer to the place 
or range where the carrier should take the goods into his charge. The risk of 
cargo loss or damage is transferred from seller to buyer at that time and not at 
the ship's rail. "Carrier" means any person by whom or in whose name a 
contract of carriage by road, rail, air, sea or a combination of modes has been 
made. When the seller has to furnish a document, he duly fulfils this obligation 
by presenting such a document issued by the person defined as a "carrier". This 
I N C O T E M  can be classified in a group where the main carriage is unpaid. 
The term is suitable for any mode of transport, including multimodal transport, 
and is also relevant to unimodal transport where the transport is either by air or 
by rail. 

F A S f r e e  alongside ship. Under this term the seller's obligations are fulfilled 
when the goods have been placed alongside the ship. This means that the buyer 
has to bear all costs and risk of loss or damage to the goods from that moment. 
The buyer contracts with the sea carrier for the carriage of the goods to the 
destination and pays the freight. This I N C O T E M  can be classified in a group 
where the main carriage is unpaid. The term is very suitable for transport by sea 
and inland waterway, e.g., by barges. 

FOB-free on board. The seller delivers the goods on board the vessel free of 
cost to the buyer at a port of shipment named in the sales contract. The contract 
of sale will specify the place of delivery as, for example, "FOB Tokyo". FOB 
contracts are closely connected with bills of lading (see Chapter 3). There may 
be a variety of FOB terms. For example, the "classic FOB" contract was 
originally discussed in Wimble v. Rosenberg, 19 1 3, and extensions were descri- 
bed in Pyrene v. Scindia Navigation, 1954. In the classic type the buyer nomi- 
nates the vessel, the seller places the goods on board and obtains bills of lading 
in terms usual in the trade. In the classic type of FOB contract the seller is the 
shipper. The seller is a party to the contract of carriage until the bills of lading 
are made out in the buyer's name. This type will be used where the vessel will be 
specialised, e.g., a tanker for oil, or where political pressures cause the buyer to 
use vessels flagged in the buyer's country. 

Another type is where the seller makes the necessary arrangements for 
carriage, takes the bills of lading in his own name and transfers these to the 
buyer against payment. This is a common variety. 
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INCOTERMS-obligations of buyer and seller-continued 
A third type of FOB contract comes into existence when the buyer engages 

his own freight forwarding agent at the port of loading to book the space and 
obtain the bills of lading. This method may be used where freight has to be paid in 
advance. In this situation, the seller merely places the goods on board, obtains a 
mate's receipt and delivers this to the forwarding agent to enable the latter to 
obtain a bill of lading. 

In Pyrene v. Scindia, the shipper was the buyer, who made the contract of 
carriage. The buyer was not the charterer of the vessel. The cargo was dropped 
and damaged during loading because of defective cargo lifting equipment. The 
goods had not passed the ship's rail. Therefore they were not "placed on board 
the vessel". The seller was still the owner of the cargo. However, because the 
buyer had made the contract of carriage with the shipowner, the seller could not 
bring an action against the shipowner for a breach of contract. Therefore, the 
seller brought an action for the tort of negligence. The shipowner wished to use 
a clause in the contract of carriage limiting his liability according to the Hague 
Rules. The judge in the case decided that the Hague Rules applied to "loading" 
and this operation covered the activity from the time the cargo was placed on 
the vessel's "tackle", or cargo hook, for lifting. Therefore, because the cargo 
was attached to the vessel's cargo tackle, it was on board. He held also that the 
seller was party to an implied contract with the carrier. Therefore the seller was 
bound by the limitation of liability provision in the contract of carriage. 

The definition of "on board" led to FOB and "delivery on board" being 
considered to relate to the moment the cargo is placed on the ship's cargo lifting 
devices. If the cargo is being lifted by shore cargo-handling equipment, FOB 
may relate to the moment it actually crosses the ship's rail. For oil or other 
liquid cargoes coming on board by pipeline, the delivery occurs when the 
cargo passes the ship's loading valve manifold. 

This INCOTERM can be classified in a group where the main carriage is 
unpaid by the seller. It is particularly suitable for transport by sea and inland 
waterway. 

CFR-cost and freight. The word "cost" only signifies the price for the 
goods themselves and is quite unnecessary. The important keyword is 
"freight". The term is sometimes abbreviated to "C & F" or, "CNF", where 
the "N" takes the place of "and". The term is used with the name of the port 
of destination, e.g., "CNF Hamburg". This INCOTERM can be classified in 
a group where the main carriage is paid, usually by the seller. It is appropriate 
for transport by sea and inland waterway. 

CIF-cost insurance and fkeight. This is perhaps the most usual and 
important term used in sales contracts involving carriage by sea. This term is 
basically the same as C & F, but with the addition that the seller has to procure 
insurance against the risk of loss or damage to the goods during the carriage. 
The seller contracts with the insurer and pays the insurance premiums. These, 
then, are included in the price for the goods. 

The original contract of sale in international trade was probably FAS or 
FOB where the buyer would have chartered a vessel and called at the ports of 
shipment taking the goods into his care. The buyer would have been the 
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INCOTERMS-obligations of buyer and seller-continued 
shipper. In the late 19th century the CIF transaction developed mainly 
because of the development of good communication links and banking 
services. In modem international trade, this is by far the most common form 
of term of trade in a contract of sale. Because the essence of the system is that 
the system of documentary credits is used through banks, the CIF term also 
leads to the potential of maritime and documentary fraud because the banks 
are paying for documents, not for the physical goods. (See, e.g., Fraud and 
bills of lading in Chapter 3.) 

This INCOTERM can be classified in a group where the main camage is 
paid by the seller and it is suitable for transport by sea and inland waterway. 

CPT--carriage paid to . . . (the named place of destination). This means 
that the seller pays the freight for the camage of goods to the named 
destination. It is suitable for any mode of transport, in particular for 
multimodal transport. 

CIP--carriage and insurance paid to . . . (named destination). The use 
of this term means that the seller has to ship the goods and procure the 
insurance against the buyer's risk of loss or damage during camage. It is 
appropriate for transport by any mode including multimodal transport. This 
INCOTERM can be classified in a group where the main camage is paid, 
usually by the seller. 

DAF4elivered at eontier. This INCOTERM means that the seller's 
obligations are fulfilled when the goods have amved at the frontier-but 
before "the customs border" of the country named in the sales contract. 
The term is primarily intended to be used when goods are to be camed by rail or 
road. It is appropriate for transport by any mode including multimodal 
transport. (In practice it is seldom used when the goods travel by air or by sea.) 
This INCOTERM can be classified in a group where the main camage is paid, 
usually by the seller. 

DES-delivered ex ship . . . (named port of destination). This means that 
the seller makes the goods available to the buyer in the ship at the destination 
named in the sales contract. The seller has to bear the full cost and risk involved 
in bringing the goods there. This INCOTERM can be classified in a group 
where the seller is responsible for all costs and risks until amval. It is appropriate 
for transport by sea or inland waterway. 

DEQ--delivered ex quay ... (named port of destination). This 
INCOTERM means that the seller makes the goods available to the buyer on 
the quay (wharf) at the destination named in the sales contract. As the seller has 
to bear the full cost and risk involved in bringing the goods there, the sale "ex 
quay'' implies an amval contract. It is appropriate for transport by sea and 
inland waterway. 

DDU4elivered duty unpaid ... (named place of destination). 
"Delivered duty unpaid'' means that the seller fulfills his obligation to deliver 
when the goods have been made available at the named place in the country of 
importation. This INCOTERM can be classified in a group where the seller is 
responsible for all costs and risks until amval. It is appropriate for transport by 
multimodal transport and also unimodal transport. 
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INCOTERMS-obligations of buyer and seller-continued 
DDP--delivered duty paid. While the term "ex works" indicates the seller's 

minimum obligation, the term "delivered duty paid" when followed by words 
naming the buyer's premises denotes the other extreme-the seller's maximum 
obligation. The term "Delivered Duty Paid" may be used irrespective of the 
type of transport involved. This INCOTERM can be classified in a group where 
the seller is responsible for all costs and risks until arrival. 

It may be worth noting that in modem, multimodal transport, ccdoor-to-door 
services" may be provided by carriers, be they traditional ocean carriers or 
"NVOCs". The abbreviation, DDP, may be confused with "door-to-door" 
service. This should be avoided. 

INCOTERMS-Summary of obligations. The following is a guideline to the 
obligation of both seller and buyer: 

- - 

Seller's obligations Buyer's obligations 

1. EXW-ex works (. . . named place) 
a. Provide goods according to contract. a. Pay the price. 
b. Assist buyer to obtain necessary export b. Obtain licences and expodimport permits. 

licence. c. Arrange transport from premises. 
d. Deliver goods at his premises. d. Take delivery at seller's premises. 
e. Bear risk of loss or damage until delivery. e. Bear risk of loss or damage after delivery. 
f. Pay all costs until delivery. f. Pay all costs after delivery including duties 

and taxes. 
g. Advise buyer of availability of goods. g. Advise seller of the place and time of taking 

delivery. 
h. Pay for necessary checking, packing, h. Give seller proof of having taken delivery. 

marking before delivery. 
i. Pay pre-shipment inspection costs. 

j. Assist buyer to  obtain documentation and j. Reimburse seller for documentation costs. 
advise buyer on insurance. 

2. FCA--free carrier (. . . named place) 

a. Provide goods according to contract. 
b. Comply with export licences and customs 

formalities. 
c. Arrange, if buyer requests, for carriage of 

goods at buyer's risk and expense. 
d. Deliver the goods to the carrier agreed. 
e. Bear risk of loss or damage until delivery. 
f. Pay all costs until delivery. 
g. Give buyer adequate notice that goods 

have been delivered to carrier. 
h. Advise buyer of delivery of goods in agreed 

manner. 
i. Pay costs of packaging, checking and 

marking. 
j. Assist with obtaining import licences and 

insurance if necessary. 

a. Pay the price. 
b. Comply with import licences and customs 

formalities. 
c. Arrange for carriage of goods. 

d. Accept delivery of the goods. 
e. Bear risk of loss or damage after delivery. 
f. Pay all costs after delivery. 
g. Give seller adequate notice of preferred 

camer and date and point of delivery. 
h. Accept proof of delivery. 

i. Pay cost of pre-shipment expenses where 
necessary. 

j. Pay all costs relating to import licences, etc., 
and give seller appropriate camage 
instructions. 

3. FAS-free alongside ship (. . . named port of shipment) 

a. Provide goods according to contract. a. Pay the price agreed. 
b. Assist buyer to obtain necessary export b. Obtain licences and official permission for 

licence. expodimport. 
c. Arrange for shipment at own expense. 
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Seller's obligations Buyer's obligations 

d. Deliver goods alongside named vessel at d. Take delivery alongside ship. 
named port. 

e. Bear risk of loss or damage until time of e. Bear risk of loss or damage after delivery 
delivery alongside on ship. alongside ship. 

f. Pay all costs until delivery alongside ship. f. Pay all costs after delivery including duties 
and taxes. 

g. Give buyer adequate notice that goods g. Give seller adequate notice of ship and port 
have been delivered to ship. of loading. 

h. Advise buyer of delivery of goods in agreed h. Accept proof of delivery. 
manner. 

i. Pay costs of packaging, checking and i. Pay cost of pre-shipment expenses where 
marking. necessary. 

j. Assist with obtaining import licences and j. Pay all costs relating to import licences, etc. 
insurance if necessary. 

4. FOB-free on board (. . . named port of shipment) 

a. Provide goods according to contract. 
b. Assist buyer to obtain necessary export 

licence. 

d.  Deliver goods on board named vessel at 
named port. 

e. Bear risk of loss or damage until time of 
delivery on ship. 

f. Pay all costs until delive~y on ship. 

g. Give buyer adequate notice that goods 
have been delivered to ship. 

h. Advise buyer of delivery of goods in agreed 
manner. 

i. Pay costs of packaging, checking and 
marking. 

j. Assist with obtaining import licences and 
insurance if necessary. 

a. Pay the price. 
b. Obtain licences and official permission for 

expodimport. 
c. Arrange for shipment at own expense. 
d. Take delivery at named port. 

e. Bear risk of loss or damage after delivery at 
ship side. 

f. Pay all costs after delivery including duties 
and taxes. 

g. Give seller adequate notice of ship and port 
of loading. 

h. Accept proof of delivery. 

i. Pay cost of pre-shipment expenses where 
necessary. 

j. Pay all costs relating to import licences, etc. 

5. CFR--cost and freight (. . . named port of destination) 

a. Provide goods according to contract. 
b. Assist buyer to obtain necessary export 

licence. 

d.  Deliver goods on board vessel at named port. 
e. Bear risk of loss or damage until delivery 

on board ship. 
f. Pay all costs until delivery. 

g. Give buyer adequate notice that goods 
have been delivered to ship. 

h. Advise buyer of delivery of goods in agreed 
manner. 

i. Pay costs of packaging, checking and 
marking. 

j. Assist with obtaining import licences and 
insurance if necessary. 

a. Pay the price. 
b. Obtain licences and official permission for 

expodimport. 
c. Arrange delivery at his own expense at 

agreed destination. 
d. Take delivery at named port. 
e. Bear risk of loss or damage after delivery. 

f. Pay all costs after delivery including duties 
and taxes. 

g. Give seller adequate notice of ship and port 
of loading. 

h. Accept proof of delivery. 

i. Pay cost of pre-shipment inspection where 
necessary. 

j. Pay all costs relating to import licences, etc. 
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INCOTERMS-obligations of buyer and seller-continued 

Seller's obli~ations Buyer's obligations 

6 .  CIF-cost, insurance and freight (. . . named port of desintation) 

Provide goods in accordance with contract. a. Pay the price. 
Obtain necessary export licence. b. Obtain any import licence. 
Arrange at own expense for shipment of 
goods to named port. Arrange insurance of 
goods. 
Deliver goods on board vessel at named port. 
Bear risk of loss or damage until delivery 
on board ship. 
Pay all costs until delivery. 

Give buyer adequate notice that goods 
have been delivered to port of shipment. 
Advise buyer of delivery of goods in agreed 
manner. 
Pay costs of packaging, checking and 
marking. 
Assist with obtaining import licences and 
insurance if necessary. 

d. Take delivery at named port. 
e. Bear risk of loss or damage after delivery at 

port of shipment. 
f. Pay all costs after delivery including duties 

and taxes. 
g. Give seller adequate notice of time and port 

of loading. 
h. Accept proof of delivery. 

i. Pay cost of pre-shipment expenses where 
necessary. 

j. Pay all costs relating to import licences, etc. 
Render assistance re insurance if necessary. 

7. CPT-carriage paid to (. . . named place of destination) 

Provide goods in accordance with contract. 
Assist buyer to obtain necessary export 
licence. 
Pay cost of delivery to agreed point and 
make the contract of camage. 
Deliver goods to first carrier. 
Bear risk of loss or damage until delivery. 
Pay all costs until delivery. 

Give buyer adequate notice that goods 
have been delivered. 
Advise buyer of delivery of goods in agreed 
manner. 
Pay costs of packaging, checking and 
marking. 
Assist with obtaining import licences and 
insurance if necessary. 

a. Pay the price. 
b. Obtain licences and official permission for 

exportlimport. 

d. Take delivery at named point. 
e. Bear risk of loss or damage after delivery. 
f. Pay all costs after delivery including duties 

and taxes. 
g. Give seller adequate notice of time and place 

of delivery. 
h. Accept proof of delivery. 

i. Pay cost of pre-shipment expenses where 
necessary. 

j. Pay all costs relating to import licences, etc. 

8. CIP-camage and insurance paid to (. . . named place of destination) 

Provide goods in accordance with contract. 
Assist buyer to obtain necessary export 
licence. 
Pay cost of delivery to agreed point and 
make the contract of camage. 
Deliver goods to first camer. 
Bear risk of loss or damage until delivery. 
Pay all costs until delivery. 

Give buyer adequate notice that goods 
have been delivered to ship. 
Advise buyer of delivery of goods in agreed 
manner. 
Pay costs of packaging, checking and 
marking. 
Assist with obtaining import licences and 
insurance if necessary. 

Pay the price. 
Obtain licence and official permission for 
exportlimport. 

Take delivery at named port. 
Bear risk of loss or damage after delivery. 
Pay all costs after delivery including duties 
and taxes. 
Give seller adequate notice of ship and port 
of loading. 
Accept proof of delivery. 

Pay cost of pre-shipment expenses where 
necessary. 
Pay all costs relating to import licences, etc. 
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INCOTERMS-obligations of buyer and seller-continued 
-- -- 

Seller's oblifations Buyer's obligations 

9. DAF-delivered at frontier (. . . named place). 

10. DES - delivered ex ship (. . . named port of destination) 

Provide goods according to contract. 
Assist buyer to obtain necessary export 
licence. 
Pay cost of camage to frontier. 
Deliver goods to named frontier. 
Bear risk of loss or damage until delivery. 
Pay all costs until delivery. 

Give buyer adequate notice that goods 
have been delivered to frontier. 
Advise buyer of delivery of goods in agreed 
manner. 
Pay costs of packaging, checking and 
marking. 
Assist with obtaining import licences and 
insurance if necessary. 

Pay the price. 
Obtain licences and official permission for 
expodimport. 

Take delivery at frontier. 
Bear risk of loss or damage after delivery. 
Pay all costs after delivery including duties 
and taxes. 
Give seller adequate notice of place of delivery. 

Accept proof of delivery. 

Pay cost of pre-shipment expenses where 
necessary. 
Pay all costs relating to import licences, etc. 

Provide goods according to contract. 
Assist buyer to obtain necessary export 
licence. 
Arrange at own expense delivery to a 
named place at named port. 
Deliver goods on board named vessel at 
named port of destination. 
Bear risk of loss or damage until time of 
delivery on ship. 
Pay all costs until delivery on ship at 
destination. 
Give buyer adequate notice that goods 
have been delivered to port of destination. 
Advise buyer of delivery of goods in agreed 
manner. 
Pay costs of packaging, checking and 
marking. 
Assist with obtaining import licences and 
insurance if necessary. 

Pay the price. 
Obtain licences and official permission for 
expodimport. 

Take delivery at named port. 

Bear risk of loss or damage after delivery at 
ship side. 
Pay all costs after delivery including duties 
and taxes. 
Give buyer adequate notice of ship and port 
of destination. 
Accept proof of delivery. 

Pay cost of pre-shipment expenses where 
necessary. 
Pay all costs relating to import licences, etc. 

11. DEQ-delivered ex quay (duty paid) (. . . named port of destination) 

Provide goods according to contract. 
Assist buyer to obtain necessary export 
licence. 
Arrange camage to port of destination. 
Deliver goods on quay at named vessel at 
named port. 
Bear risk of loss or damage until time of 
delivery at quay. 
Pay all costs including customs duties until 
delivery on quay. 
Give buyer adequate notice that goods 
have been delivered to quay. 
Advise buyer of delivery of goods in agreed 
manner. 
Pay costs of packaging, checking and 
marking. 
Assist with obtaining import licences and 
insurance if necessary. 

Pay the price. 
Obtain licences and official permission for 
exportiimport. 

Take delivery at named port. 

Bear risk of loss or damage after delivery at 
quay. 
Pay all costs after delivery including duties 
and taxes. 
Give seller adequate notice of delivery 
destination. 
Accept proof of delivery. 

Pay cost of pre-shipment expenses where 
necessary. 
Pay all costs relating to import licences, etc. 
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INCOTERMS-obligations of buyer and seller-continued 

Seller's obliearions Buver's oblieations 

12. DDU4elivered duty unpaid (. . . at named destination) 

Provide goods according to contract. a. 
Assist buyer to obtain necessary export b. 
licence. 
Pay all costs of caniage to agreed point at 
destination port. 
Deliver goods at named port. d. 
Bear risk of loss or damage until time of e. 
delivery on ship. 
Pay all costs until delivery on ship. f. 

Give buyer adequate notice that goods g. 
have been delivered. 
Advise buyer of delivery of goods in agreed h. 
manner. 
Pay costs of packaging, checking and 1. 

marking. 
Assist with obtaining import licences and j. 
insurance if necessary. 

Pay the price. 
Obtain licences and official permission for 
expodimport. 

Take delivery at named port. 
Bear risk of loss or damage after delivery at 
ship side. 
Pay all costs after delivery including duties 
and taxes. 
Give seller adequate notice of ship and port 
of delivery. 
Accept proof of delivery. 

Pay cost of pre-shipment expenses where 
necessary. 
Pay all costs relating to import licences, etc. 

13. DDP-delivered duty paid (. . . named place of destination) 

Provide goods according to contract. 
Obtain necessary export licence. 

Arrange caniage to port of destination at 
own expense. 
Deliver goods at named port. 
Bear risk of loss or damage until time of 
delivery. 
Pay all costs until delivery on ship 
including duties and taxes. 
Give buyer adequate notice that goods 
have been delivered to port. 
Advise buyer of delivery of goods in agreed 
manner. 
Pay costs of packaging, checking and 
marking. 
Pay all costs connected with import 
licences and assist buyer with insurance 
procedures. 

Pay the price. 
Assist seller with obtaining permission for 
expodimport. 

Take delivery at named port. 
Bear risk of loss or damage after delivery. 

Pay all costs after delivery. 

Give seller adequate notice of destination port. 

Accept proof of delivery. 

Pay cost of pre-shipment expenses where 
necessary. 
Assist seller with information necessary to 
deliver goods. 

Documentary credits. In international trade and sales of goods, trade terms 
concern the obligations of each of the parties in a contract of sale. Some of the 
obligations concern the obtaining and delivery of documents. In a CIF 
transaction, for example, it is usual for the payment for the goods to be processed 
through banks using the documentary credits system and the system is concerned 
more with payment for documents than payment for the goods. Payments for 
documents and for goods is certainly one of the most important obligations and 
this can be arranged by the buyers as one of the terms (of trade) in the contract of 
sale. Therefore a chapter on trade terms in general and INCOTERMS in 
particular would be incomplete if there was no mention of some customs and 
practices relating to documentary credits. 

International business and transport providers are fortunate because the same 
organisation that publishes international standard commercial terms of trade, 
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Documentary credits-continued 
INCOTERMS 1990 (ICC Publication No. 460) also publishes "Uniform 
Customs and Practices for Documentary Credits" (UCP 1983). The organis- 
ation is the International Chamber of Commerce (ICC). The best benefit from 
these documents can be obtained from use of the originals which can be obtained 
from: 

ICC United Kingdom 
1411 5 Belgrave Square 
London SWlX 8PS 

England. 

For the relationship between the documentary credit system and shipping, especi- 
ally with documentation used in the shipping business, refer to Chapter 3, con- 
cerning "Bills of Lading". In that chapter, extracts from the UCP 1983 are used. 

In this chapter and in Chapter 3, the ICC publications have been extremely helpful. Full acknow- 
ledgement is given to the ICC for extracts from: 

Unifonn Customs and Practice for Documentary Credits 
ICC Publication No. 400 

Copyright @ 1983 

Published by the International Chamber of Commerce, Paris. Available from ICC United King- 
dom, 1411 5 Belgrave Square, London SWlX 8PS, England 

and: 
ZNCOTERMS 1990 

ICC Publication No. 460 
Copyright @ 1990 

Published by the International Chamber of Commerce, Paris. Available from ICC United King- 
dom, 14/15 Belgrave Square, London SWlX 8PS, England. 



APPENDIX I  

Some Standard Form Charterparties 

STANDARD FORM CHARTERPARTIES AND 
OTHER IMPORTANT DOCUMENTS 

1 .  Voyage forms 

Title 

General purpose 

Uniform General 

Uniform General 
(Boxtype) 

General 
Universal Voyage CIP 

Food Programmes 

Grain 

Approved Baltimore Berth 
Grain CIP-Steamer 

North American Grain 
Grain Voyage 

Continent Grain 

Australian Wheat 

Australian Barley 

River Plate (S.America) 

Fertiliser 

Fertilisers Charter 

North American 
Fertiliser 

Phosphate C P  
Fertiliser CIP 

Dare 

As revised 1922 
(1966 layout) 
As revised 1922 
(1976 layout) 
1982 (1986) 
1984 

1913 
(adapted 1971) 
1989 
1966 
(revised 1974) 
1990 

Codename 

GENCON 

GENCON 

MULTIFORM 
NWOY 84 

WORLDFOOD 

BALTIMORE 
FORM C 
NORGRAIN 
GRAINVOY 

SYNACOMEX 

AUSTWHEAT 
(amended 1991) 
1975 AUSBAR 
(revised 1980) 
1914 CENTROCON 

Publisher 

BIMCO 

BIMCO 

FONASBA 
Polish Chamber 
of Foreign 
Trade 

ASBA 
BIMCO 

Syndicat 
National 
Du Commerce 
Exteriur 
des Cereales 
Australian 
Wheat Board 
Australian 
Barley Board 
UK Chamber 
of Shipping 

1942 FERTICON UK Chamber 
(amended 1950) of Shipping 
1978 FERTIVOY Canpotex 

Shipping 
Service 
Vancouver 

1950 APRICANPHOS 
1991 FERTISOY VIO Sojuzpromex- 

port, Moscow 
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United 
Kingdom 
Chamber of 
Shipping 
United Kingdom 
Chamber of 
Shipping 
Baltic and 
White Sea 
Conference 
BIMCO 

East Coast, United 
Kingdom 

MEDCON 

Coasting Coal, U.K. COASTCON 

Baltic Coal BALTCON 

German Coal 

Japanese Coal 

GERMANCON- 
NORTH 
NIPPONCOAL Japanese 

Shipping 
Exchange 

South African 
Anthracite SAFANCHART 

No. 2 

POLCOALVOY 
AMWELSH 

AUSCOAL 

S. African 
Producer's 
Association, 
Johannesburg 
BIMCO 
ASBA 

Polish Coal 
Americanised Welsh Coal 

1971(1976) 
1953 
(amended 1979) 

Australian Coal Charter 

Cement 

Cement charterparty United Kingdom 
Chamber of 
Shipping 
BIMCO 

CEMENCO 

CEMENTVOY Bulk cementlclinker 

O r e  

Standard Ore Voyage 
Mediterranean Iron Ore 
Mediterranean Iron Ore 

General Ore 
Iron Ore 

1980 
(no date) 
1983 

1962 
197311974 

OREVOY 
C(ORE)7 
STEMMOR 
(adapted from C(ore)7) 
GENORECON 
NIPPONORE 

BIMCO 
[Br.Govt(WWI)] 

BIMCO 
The Japan 
Shipping 
Exchange Inc. 
Ship 
Chartering 
Co-ordinating 
Bureau, Moscow 
Ship 
Chartering 
Co-ordinating 
Bureau, Moscow 

Soviet Ore SOVORECON 

Apatite and Concentrates MURMATITIT 

Sugar 

Bulk Sugar Charter- 1962 
USA (revised 1968) 

Cuban Sugar 1973 CUBASUGAR 
Australia'Japan-Bulk 1988 

Raw Sugar 
Fiji Sugar 1977 
Mauritius Bulk Sugar - MSS Form 
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Timber 

Black Sea Timber 

General Soviet Timber 1961 

Baltic Wood 

C/P for Logs 

Baltic Roundwood and Logs 1969 

Oil tanker cargoes 

Tanker Voyage C/P 1987 

Tanker Voyage C/P 1984 
Tanker Voyage C/P 1977 

Voyage C/P 

Voyage C/P 

Voyage C/P 1987 

General Contract for 1976 
Tanker and Dry Cargo 
Voyages 

(Others are possible, for example: 

Chemical C/P 

2. Time charter forms 

Dycargo 
Uniform Time-charter 

Uniform Time-charter 
(Boxtype) 

Uniform Time-charter 
Uniform Time-charter 

(Boxtype) 
New York Produce 

Exchange TIC 
New York Produce 

Exchange 
(Derivation) 
Uniform Time-charterparty 
for Offshore 
Service Vessels 

BLACKSEAWOOD 

SOVIETWOOD 

NUBALTWOOD 

NANYOZAI 

TANKERVOY 87 

ASBA I1 
ASBATANKVOY 
(Similar TEXACOVOY) 

TEXACO 
BEEPEEVOY 2 

SHELLVOY 5 

INTERCONSEC 

SHELLCONSEC 
CALTEXCONSEC, etc) 

1991 CHEMTANKVOY 

1939 BALTIME 
(amended 1950) 
1939 BALTIME 
(amended 1950) 
(1974 layout) 
1968 LINERTIME 
1968 - 
(1974 layout) 
1913 NPYE 
(amended 1946) 
1981 ASBATIME 

1989 SUPPLYTIME 89 

Ship 
Chartering 
Co-ordinating 
Bureau, Moscow 
Ship 
Chartering 
Co-ordinating 
Bureau, Moscow 
UK Chamber of 
Shipping 
The Japan 
Shipping 
Exchange Inc. 
BIMCO 

International 
Association of 
Independent 
Tanker Owners 
Oslo 
ASBA 
ASBA 

BP Tanker Co 
London 
Exxon 
International 
USA 
Shell 
International 
London 
International 
Association of 
Independent 
Tanker Owners 
(INTERTANKO) 

BIMCO 

BIMCO 

BIMCO 

BIMCO 

ASBA 

ASBA 

BIMCO 
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Tanker 

Tanker Time C P  1 9 8 0  

General tanker Time C P  
General tanker Time C P  
used in United States trades 
Oil Company Time charterparties: 
Time C/P 1 9 8 4  

Time C P  - 

Time C P  
Time C P  

Container vessels 
Uniform Time C P  1 9 9 0  

INTERTANKTIME 

ASBATANKTIME 
STB Form of Tanker Time 
Charter 

SHELLTIME 4 

BEEPEETIME 

TJiXACOTIME 2 
EXXON VOY 

BOXTIME 

3. Demise charter forms 

Standard Bareboat Charter 1 9 8 9  BARECON 89 

4. Contract of Mreightment (COA) 

Tankers 
Bulk Cargo 

5. Miscellaneous 

International 
Association of 
Independent 
Tanker Owners, 
Oslo 
ASBA 

Shell 
Intertational 
Petroleum, 
London 
BP Tanker Co., 
London 
Texaco, U.S.A. 
Exxon 
International 

BIMCO 

BIMCO 

1 9 8 0  INTERCOA 80 INTERTANKO 
1 9 8 2  VOLCOA BIMCO 

Offshore Service vessels 1 9 8 9  SUPPLYTIME 89 BIMCO 
Demolition 1 9 8 7  SALESCRAP 87 BIMCO 
Shipmanagement 1 9 8 9  SHIPMAN BIMCO 
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Specimen Charterparties 
































































































































































































	Foreword
	Preface to the Eleventh Edition
	Contents
	Chartering
	Laytime and Timesheets
	Timesheets
	Laytime

	Bills of Lading
	Liner Shipping, Containerisation and Multimodalism
	Ships, Shipping Operations and Shipping Terms
	Tonnage of Ships
	Classification of Ships
	Marine Insurance and Mutual Cover
	Mutual Associations
	Marine Insurance

	General Average
	Salvage
	Trade Terms, INCOTERMS 1990 and Documentary Credits
	Appendices
	Specimen Charterparties
	GENCON
	MULTIFORM 1982
	Baltimore Berth Grain Charter Party - Steamer 1913
	Grainvoy
	SYNACOMEX
	Austwheat (1990) (1991)
	Australia/Japan - Bulk Raw Sugar Charter Party (1988)
	TANKERVOY 87
	BALTIME 1939
	New York Produce Exchange Form 1946
	New York Produce Exchange Form (ASBA)

	Specimen of BARECON 89
	Specimen of SHIPMAN 88
	Sample Statements of Facts and Lytime Calculations
	Sample Notice of Readiness
	Specimen of Suggested Voyage Estimating Form
	Load Line Chart
	Hague - Visby Rules
	Institute Warranty Limits
	York - Antwerp Rules 1974
	Lloyd's Open Form of Salvage Agreement 1990
	Some Standard Form Charterparties

	Index



